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LILLIAN M. PEARGE, 23 ALA 6 19 


APPEAL FROU 


Ve MUBIOIPAL OOURT 


OF OHUICAGO, 
EDWIN 4H. CHERRY, et al, 


Appellants, 
Opinion filed Apr. 30, 1924, 


WR. FREGIDING JUSTICE TAYLOR delivered the opinion 


ef the court, 


This is an appeal by the defendants from a 
judguent in the ‘unicipal court in the sum ef $522.00 
in favor of the plaintiff Lillian I. Pearce for real 


estate comelasions,. 


fhe ense was tried before the court without a 
jury. The ¢videnoce shors, gubstantially, the following: 


On Auguet 6, 1922, the plaintiff, a Licensed 
real eatate broker, solicited the defendant, Cheney, to 
let her endeavor to sell the proverty in question, 715 


Korth Linden s¥enup, Oak Park, The property at that time 


was for asle, end had already been put in the hands of 
about twentyesix real estate agents in Oak Park, Om the 
same date, Cheney, who was part owner of the property, 
wrote to the plaintiff describing, in detail, the house 
and lot, stating that the price was $19,000.00; that there 
were mortgages on the property aggregating 713,350.00; that 
4% could be arranged so thet only $3500.00 in cash would be 
required; and statings further, “We are very anxious to 


| Giepose of this house during the fall renting season, and 
Af 14,48 An onder, will be glad to give a bonus of #100 to 
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your salesman in addition to your own commission in the 
matter if that will expedite a gale.” In an effort to 
obtain a customer for the property, the plaintiff advere 
¢tised the property twice in a paper called, Onk Leaves, 
published in Oak Park. ig. that advertisement, the property 
was described, ami it was therein stated,"$3500 cash nece 
essary to weke this your home." In response to that ade 
vertisenent one Irving Levinton (who shortly afterwards, on 
Sugust 29, became the actual purchaser) and his wife, when 
out driving, locking for a house, and by reason of having 
seen the plaintiff's advertisement, called at the plaine- 
tiff's home, and ehe sent her daughter, Mildred Pearce 
with Levinton and his rife to see the property in quese 
tion. There they wet Gheney, and she introduced the 
Levintons. They were ali there about twamty winutes. 
Mildred Pearce testified that the Levintons looked at 

the place and liked it; that at that time nething was 

gaid about the price; thet the next day Wre. Levinton 
ealled and she showed her through the house; that aftere 
wards, pursuant to an appointment, she called up Mr. Levine 
ton; that iira. Levinton had meanwhile been taken to — 
hospital; that they talked to him over the telephone a 
number of times and he called them up on the telephone. 

The oclaintiff testified that after the property was shown to 
Levinton, Cheney called up and asked that the Levintons 
thought of it; that she told hin Wre. Levinton was quite 
pleased with it, also, Levinton, but not the price; that 


J—— she ent once, afterwards, to Cheney's house and he said 


he, was glad ahe hadema.ie progress; that on August 15, about 
a week after she had shown the property to the Levintons, 


 ghe received a Letter from Cheney reducing the price from 
ane ae i 
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$18,000.00 to $17,500.00; that she talked with Levinton 
on the tlephone and he said he would not go over $17,000.00, 
and she told him she would suggest the offerj; that she sub= 
mitted it to Cheney and he said he could not accept it offe 
hand, that he would accept Levinton's terms of so much a 
month, but wanted $500.00 more; that she talked with Levine 
ton over the telephone and he said he would not pay over 
$17,000.00 if he had to put up a garage; that that wags the 
last conversation she had with Levinton; thet after the 
contract was signed - Auguet 89, 1922 <- she was notified 

by one Sheehan, and went right away to see Cheney; that he 
told her that Levinton did not care to close the deal with 

a woman; that Cheney said, “I was sure you were entitled 

to the commission, that I made the remark to the seleeman 
for Mr. Sheehan. She further testified that after she fovnd 
the sale had been wade, she suw Cheney at hia house, and 
asked him about the gale, snd Cheney seid they cleimed ghe 
had abandoned it and that the purchase had been closed 
through another agent; that she told Cheney that she was very 
much surprised beceuse she had introdueed him and had made 
the sale; that he seid he considered thet she had made the 
sale; that she asked him on what terms it had been sold to 
Levinton,and he said on the terms that she had previously 
made, with something about a gerage; that he put the matter 
up to the other agent and the latter appeared to think she 
would not oleim a commission; that Cheney said he felt the 
comuission was due to her; that he told her Levinton had signed 
the contract. Mildren Pearce corroborated the plaintiff, and 
said that on August 27, they called on Cheney and asked him 
what it meant, why they werenot entitled to the cowmission, 
and that cheney mie in substance, that he so agreed with 
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them that he had asked Sheehan why the plaintiff was not 
entitled to the commiesion, 


Articles of agreement, dxted August 29, 1922, 
were offered in evidence. They showed an agreement to sell 
to Levinton for $17,400.00, payable $2,000.00 in onsh, with 
& provision for a deed after certain installments had be on 
paid, and, algo, & provision for a mortgage for the balance 
of the purchase price, There was offered in evidence, also, 
a signed memorandum between the same parties, providing for 
the erection by Levinton of a garage, not to coat over 
$1,000.00, and that he should paint the dwelling house 
at Bn expense, not to exceed $100.60, 


Cheney, substantially, corroborates the evidence 
offered for the plaintiff. He sdmite meeting the Levinton's, 
for the first time, when Mildred Pearee showed them through 
the house. He says he heard from the plaintiff that Levinton 
was interested in it. He, alsog testified that the deal was. 
Closed with Levinton for $17,400.00, and in addition he got 
an improvenent on the proverty of $1,100.00. Levinton ade 
mitted thet he sew an advertisement in reference to some 
River Forest property, and that he end hie wife drove out ~ 
and were shown the property in question, and met Cheney on 
the premises, He testified that he eaid he would not like 
to pay more than §17,000,00 for it; that in a telephone cone 
versation with the plaintiff, she seid it probably could be 
bought for $17,500.00, but that he answered, saying he was 
not interested in that price, He, further, testified thet, 
about two weeks after, he and his wife had disouseed it with 
a few brokers, and when they drove ovt they concluded te 
atep at Shechan’a - a real estate office = and see what they 
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had; that they were told at that office, of the property 

in question; that they, Levigton and hie wife, told Reed, 

& Teal estate salesman at that office, that they, Levinton 
and hie wife, had been shown that property by the plaintiff, 
but could not get together on price and terns and had drope 
ped the matter; thet Reed suggested that there might be a 
way of working it out; thet he told Reed that he, thewrite 
ness, had the money; that as the place needed to be improved, 
he suggested that the price be graduated; that, as Reed seene 
ed favorable, he told him to figure it ovt; that he, the 
witness, made Recd a proposition similar to the one in the 
Articles of Agreement; that he then gave Reed e@ check for 
$500.00 as carnest money, and signed the contract. On crosse 
examination he testified that he signed the contract about 
two weeks after iirs. Pearce had shown him the property; that 
he had not met Cheney, nor known of the property, until she 
took him over; thet no definite price was made at that time; 
that he had several convereations with Mre. or ¥Yiss Pearce, 
regarding the property; and that through the plaintiff he 
made an offer of 817,000.00. 


From the foregoing, it is difficult to resist the 
conclugten that the plaintiff was the essential procuring 
cause of the sale, That the trial judge erred in so cone 
Oluding, does not seem to be even plausibly maintained. Lev- 
inton hed the right to close the deal with whom, and as he 
saw fit. But in retaining the services of others, he could 
not blot out what the plaintiff had done for Cheney. She 
had been given a promise by Cheney that if she would proe 
eure & purchaser she would be recompensed; and having pro= 
cured a purchaser, the promise became merged in a binding, 
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and de far as she was concerned, an executed contract. The 
fadt that a slight change wes made in the terms, whereby 
inetead of the fixed price of the completed sale being 
$17,500.00, it wee $17,400.00, with the qualification that 
the purchaser should build a garage, which was not to exe 
ceed $1,000.00 in cost, on the presises, is no substantial 
evidence that the plaintiff failed to proeure en able and 
willing purchaser at terms satiafectory to the defendant, 
Cheney, himaelf, testified that he told the plaintiff that 
from what he knew he thought she was entitled to a commission, 
as she had brought # customer endeavoring to buy the lot at 
teras similar to thore upon rhich 1t wee sold. Where the 
evidende of both agent and principal is that the services 


have been rendered, it is strong proof that a comaission 
has been earned. It is the claim for the defendants that 


the plaintiff abandoned the possible sale to Levinton. The 
evidence does not support that contention. wvildred Pearce 
testified that after the tine she first showed the property, 
ghe oalled Levinton up, pursuant to an appointment to tale 
with Mra, Levinton, but the latter had been teken te a hose 
pitel. She saye she called Wr. Levinton up on Auguat 37, 
and asked him if it would not be pleasant when ire, Levintog 
came home from the hospital to have her go to the house in 
question; that she told ur. Levinton how much lirs. Levinton 
Liked it, and how much she was interested in it; and that 
Mr. Levinton said that was exactly what was going to happen. 
Ghe further testified that the deal had already been slosead 
through another broker, and she asked Levinton, at the tine, 
4f it wos on the plaintiff's terms with Cheney, and he ade 
mitted it was, The plaintiff, herself, testified that she 
talked to Levinton, after he had been shown the property, 
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onoe or twice, And, further, that when Levinton said he 
liked the property, but oould not pay the price of $18,000.00, 
and would not go ever $17,000.00, she told him thet she knew 
that the party/was conducting the sale was away, but as soon 
as ashe gould, she would suggest the offer and ask hia to 

make one; that she then submitted the offer to cheney; that 
Cheney said he oo.1d not offehanilaccept it; that he would 
accept Levinton's terms as to so much a month, but not as te 
$17,000.00; that he wanted $500.00 more; thet she then talked 
about that situation with Levinten; end the latter said, 

“I won't pay over $17,000.00 as long as I have to put up 

a garage." The agenoy to sell the property was given to the 
plaintiff on August 8, 1922; and the contract of sale is 
dated August 29, 1922, showing an interim of only three weeks, 
and Cheney, who first met the Levintons at the house, as the 
Tesvht of the plnintiff calling him up and asking him to be 
there for that purpose, says he talked with Levinton generally 
about the house, and that that occurred about the 15th or 
20th of August, and, further, that he had several talks with 
the plaintiff and her daughter, quite obviously there wae no 
abandonment. Further, the evidence of the plaintif’ that she 
received a letter from Cheney on August 15, reducing the 
price from $18,000.00 to $17,500.00, shows that the negotiae 
tions were going on and that the matter wae still alive, and 
that the only obetacle to iumediate consummation wae a differe 
enae of $500.00 in price. In view of what the record shows, 
to claim that Sheehan, in the language of defendants’ brief, 
“was the procuring and efficient cause of the sale” does not 


seem quite reasonable. 
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There are many decided cases on the subject, 
but upom amalysis, it is found that each depend primarily 
upon ite particular facts, and that no two are alike. In 
Rigdon v. More, 226 111, 382, the court said, "It-is sufe 


ficient if the sale ie effected through the efforte of 
the broker or through information derived through him," 


Citing Gussdorf v. Sohmidt, 55 M. Y. 319; Gtewart v. Mather, 
32 Wis. 344, and Lincoln v. MoGlatehie, 36 Conn. 136. In 
our opinion the plaintiff wes the procuring cause, and 

wae diligent end not chargeable with having abandoned the 
prospective sale, it is claimed for the defendant that 
“there was no contract for any liquidated amount of come 
miseaion,* and that there ia no evidence in the record as 

to whet constitutes the usual and customary commission 
whieh is olnimed by the plaintiff, im the statement of 
elaim, the plaintiff set up that the plaintiff became and 
was “entitled to the usual real estate commission plus $100; 
that the purchase price te wr. Levinton was, to-wit, $17,500, 
and thet the customary and usvel commission is three per cent 
on said gug or $525, which with the additional sum of $100, 
makes $625 due and owing the plaintiff.* The trial judge 
entered judguent for $522,00, which wis three per sent on 
$17,400.00. The defendent Cheney, in the effidavit of merits 
for the three defendants, denied thet he, as agent, requested 
the plaintiff to find a purchaser or that, as agent, he 
promised to pay the plaintiff the usual commission plus $100 
if the plaigtiff should procure « purchaser, But in addie 
tion to that denial, it is affirmatively stated “that on or 
about August 8, 193%, defendunt Cheney told the plaintiff 
that that property was for sale for $19,000 and effered to 
pay the plaintiff the usual real estate commission plus & 
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bonus of $100 for negotiating a sale of the property, but 
the plaintiff did not negotiate a sale of the property for 
$19,000 or any other amount; that it wad agreed that said 
commission and bonus were to be paid only in the event thet 
the sale of gaid property was conewamated through the efforts 
of plaintiff as agent, As it appears, therefore, thet the 
statement of claim set up that the customary and usual come 
mission was three per cent; that thet wee not denied in the 
affidavit of merits; and that in the affidevit of merits it 
was stated that the defendants “agreed that said commission 
and bonus were to be paid only in the event that the sale 

of the property wae consummated through the efforts of plaine 
tiff as agent,” it was not necessary for the plaintiff? te 
put in affirmative evidence as to the usual and customary 
charges for commission. A close analysis of the affidavit 
of merits demonstrates that it was not igtended to deny that 
the umal and customary charge was as set up in the s tatenent 
of claime 


Gonsidering, carefully, what the record discloses, 
and the arguaent for the defendant, we feel bound te cone 
elude thet there was a fair trial, without eny substantial 
error, and that the judgment should stand. 


The judgment, therefore, will be affirmed. 


AFFIRMED, 


O'CONNOR, J. AND THOMBON, J. CONGUR, 
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WILLIAM ©, TRAIWER, 224 IA. 6 lg 


Appellee, 


GOOk COUNTY 
FRANELIN LANDIS, " 


Appellant, 
Opinion filed Apr. 30, 1924. 


MR, JUSTICE G'COMHOR delivered the opinion of 
the court. 


By this appesl the defendant seeks to reverse 
& cdeeree which ordered that there be an accounting between 
the perties concerning commissions erowing out of certein 
real ¢atate transactions. 


Somplainant in hig bill alleged thet in the 
month of Qetober, 1912, he entered inte an oral agreement 
with the defendant to form o limited csepartnership as 
real estate brokers "insefer as the some perteined to the 
making of land contracts for othere for the purchase, sale 
or exchenge of lands for building properties, loonted in 
Chicago." It wae further alleged that the defendant was 
an experienced real estate broker with reference to lands 
and ranches and thet the complainant wes an experienced 
broker in relation to properties leosted in Chicago. The 
bill then sete up #ix real estate transactions, which were 
conqunnated under the agreenent and else five other real 
estate transactions which were not consummated and out of 


which no commissions were @arned. The aix consummated transe 
actions were known and designated as follows: (1) Gooper- 
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Williamson, (2) beckereBartlett, (3) FolseeCooper, (4) 
Paddington, (5) Landa in Fottawatomie Gounty, (6) Birche 


Goeoper. 


ae it is further alleged that in the oral agreement ent: 
‘a the time during which 1t should continue was not mentioned, 

But that it wee impliedly understood end dgreea that it 

should continue until dissolved by mutual agreement. The 

bill then alleged thet a1) profits and losses received as a 

result of such pargnership were to be divided equally between 

them; that the profits and losses had been divided between 

the parties as to three of the consummted transactions; 

end ae to the remmining three there hed not been a settlee 

ment; that there wos $500.00 due and umpaid on account of 

the Pottawntomle Geunty lands; $1375.00 remaining unpaid 

on the GoopereMilliagson transaction; and that there had 

been no socounting or Givision in reference te the sale of 

the Paddington property. fhe principal controversy on 

thie appeal is in relation to the commissions earned on 

account of the Paddington property. Complainant taking 

the pdeition that he was entitled to oneehalf of such 

comaiesions and defendant contending that complainant has 

no interest in then, 


It is alleged in the bill that in the month of 
July, 1913, the defendant requested the complainant te 
assist and cooperate in bringing about an exchenge of some 
64,000 sores of land leceted in New Mexico snd owned by one 
John D. Hand, for the Paddington spartment building located 


in Chicago, owned by one £, F. Ghelleberger; that complain- 
ant had put the defendant in touch with Shelleberger in 
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veference to the matter. it is then alleged that beth com 
plainant and defendent acted as agents for the respective 
properties; that they both exhibited the Paddington aparte 
went building to fend the owner of the land in New wexico; 
that complainant investigated and made a report of the ine 
geome of the Paddington property te Hand and "on divers 
oocagions, too numerous to mention at the request of said 
Landie" conferred with Honé and the defendant at the latter's 
office.in reference to the exchange of the properties; that 
prsetically 211 of the correspondence, which wae of great 
volume, was corried on by complainant and dictated by hin, 
although written on defendant!s staticnery; thet complainant 
aid the work in reference te another transaction pending at 
the same time, while the defendant used hie efforts to 
Glose the Paddington treseaction; that in January, 1914, 
prior to the closing of the Paddintgon deal the defendant 
without any osuse or reason, informed complainant that 
noteithatending the partnership agreement between then, 
complainent had uo interest in the Paddington trenesetion, 
nor in the commissions aqcunting to $45,009,600 arising out 
of such transaction, although complainant wae ready sad 
willing to do his part of the work, 


The defendant anseered the bill denying thet 
there wae eny partnership agreesent entered inte betveon 
them ané alleged that for a long time prior to October, 
1912, he head been o regular Licensed broker, conducting 
his business in Ghioage and that the complainant was else 
engaged in the same business in Chicago; that it had long 
been the custom for real estate brokers in effecting sales 
or exchange of real estate, where one broker represented 
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one party ond another the other party to the transaction, 
to pook their commissions and divide it equally, and that 
guch arrangenent had been entered into by the parties. 


The answer further sets up that there wae never 
any agreement to divide the expenses end commission in refere 
ence to the Paddington property; thet the defendant repree 
sented both Hand and Shebkleberger and that he alone was 
entitled to the commission. fhe answer also sets up that 
complainant did not properly account to the defendant for 
commissions earned in some of the other deals, but that 
he fraudulently concealed the amount he collected, The 
éefenéent in hie anewer denies that in July, 1913, or at 
any other time, he requested complainant to assist him 
in the Paddington transaction and denies that complainant 
put hia in toveh with Ghekleberger, the owner of the Padding- 
ton apartment building. It further denies thet the defend= 
ant had rendered any services in reference to thie uatter. 


The csure wes referred to Grenville 4%. Browking, 
& Mester in chancery of the Girenit Gourt of Geok Gounty te 
take the testimony and report the same with his conclusions. 
The wasters procecded to take proofs and after he had taken 
1037 peges of testimony, bis term of office expired, He 
filed the evidence which he had teken with the Clerk of 
the court. Afterwards complainant moved the court that 
Grenville #. Browning be appointed a especial master to com 
plete the hearing and te make up his report. This motion 
was objected to by the defendant and it was denied by the 
Ghancellor, and the omuse wae referred to Roswell B. Mason, 
ene of the masters of the court. This order wee later set 
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aside ani afterwards on motion of the complainant, the 

court appointed Browning az a special meter re-referring 
the douse to him ag euch special master to consider the 
evidence theretofore taken end to complete the taking 

of it and to take up his report, Afterwards in scoordance 
with this order, the parties appeared before Browning, 2 
special master, oni introduced further proofs and he made up 
his repert. He found that in 1912, the parties entered inte 
an agreement to carry on *s business for their mutusl ine 
terest exchanging properties in general, land or ranches 

for flat buildings, as real estete brokers, and thet in 

such exchanges they were to divide the commissions and 

meet expenses equally." He further found that & commission 
of $486.00, which was received by complainant on a loan grows 
ing owt of the Davis dezl in the Kaneas iand, showid be divide 
ed because it was net excepted when the agreenent of 1912 was 
made; that there should aleo be an accounting by the come 
pisinant for commissions growing out of the Williameone 
Gooper deal which were involved in = lewsuit by one Beeson 
ageinst complainent, such accounting depending upon the 
deteruineation of that suit; that the defendant should 
account for the commissions growing out of the Paddington 
transection, In reference to this the special master found 
“that the compleinant and defendant were rorking on that 
proposition for a long time, notably in an attempt to 

carry through a trade of the Arcola Plantation for the 
Paddington apartment and finally the trade ef the builds 

ing with one Hend was closed*; that while the Paddington 
transection was being aade the parties were working on 
another deal known as the Folse dealg that complainant 
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gave sost of his time to the Folse matter and the defende 
ant to the Paddington. fhe special master alee found that 
mo notice wac given by the defendsnt to the complainant 
of any intention to bresk off their agreement until Jane 
wary, 1914, when the Paddington commission had elready 
been sarned. 


Objections ef the defendant to this report were 
Overruled ani they were order to stand as exceptions. 
Before the chancellor, the defendant was given leave to 
file on additional exoeption to the effect that the 
special master after hia appointment and before entering 
upon his duties head not taken the oath or civen the 
bogd required by the statute. The court overruled all 
exceptions and entered a deeree in eccordance with the 
report of the special manter, in the decree the court 
found that upon em inspection of the record that the 
special master did not subscribe to an oath or file « 
bond, but further found that the failure to do so ras 
waived by the defendant appearing before the speeial . 
mater and offering testimony, without objection. 


The defendsnt prosecutes this appeni froa the 
aeeree and urges ae grounds for reversal that (1) there 
was nO authority for the appointment of the specizl 
mastex, (3) that the special master having failed te 
teke the onth or file the bond required, the proceedings 
before him were illegal and void and (3) that the overe 
whelwing weight of the evidence is to the effect that 


complainant was not entitled to any part of the fees 
received from the Paddington transaction. 


>": 44 —* Be 
co 


ae — 
7 + fe 
* 


— 





— bet Den vant onset ae of eit tie then nay 
—* 


west Sita taseoosges Tint haere agent * ae 











eee excreT aii oF Samhavta ad? to ——— aan 
. ae | wo nr a ta 
ote _tece oatte eet of reidavoxs Lado tathae son oetee 
Delentae wiotee on ‘Famwba rouge até noPak: — — 
lt divs to dane odd radar too Hart waged abt cing 
ei Darra — ———— ade he peer 2 













add todd onue!d ot te eottoeaeae oa etogs tn owe 
(@ allt te tno re of odizondue Pon bat xade au 24 
ew os Oh OF wiv tat add TOA heed contact one at 

Sateen wt erated ices tashieetAn tf Seetha Ms 


“Ghd not Levonge elit teeta ade 

C tat Lemmavoe sot abavorg om aOBR hme waxCet 
yu pe pss Pete co Sesh 
a es teed adel 











Ae ee —— 


 oakibiekdnd bau 





*7 


1, The defendant contends that there was no 
authority for the appointment of the special master because 
the office of master in chancery is created by the statute 
(Sea. 1, Chap. 90, Cehill's Statutes) and that section 5 
of that chapter provides for the appointment of a special 
master “Whenever it shall happen that there is no master 
in chancery in any county, or when such master shall be of 
counsel or of kin to either party interested, or otherrise 
disqualified or unable to act in any suit or matter” and 
that this section authorizing the appointment of a especial 
master was not applicable in the instant case beeause there 
are several mastere in Gook County who were in no way dise 
qualified under the statute. And it is argued that the 
oourt should have appointed one of euch masters and that 
there waa no autherity for the apveintment of the special} 
master. W¢ think this arguuent is unecund. The porer of 
& gourt of chancery to appoint « master and to refer a cause 
to him where an issue of feet arises, is inherent in this 
eourt. Such power is ancient end well established. 17 Ency. 
Pl. & Pr, B85; see slao Henderson chancery Practice, feo. 155. 
af in the instant onse a court of chancery rere not authorized 
to appoint a special master, it would fall far short of being 
able to do justice between the parties. Here the master 
in chancery te whom the cause ens regularly referred had taken 
1037 pages of testimony when his term of office expired, end 
it certainly ie not in consonance with equity and good con- 
selence to refuse to eppoint & mpecial master or commissioner to 
take the balance of the proofs and to make up his report upon 
all the evidence adduced, Nor are we whthout suthority to 
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sustain the appointment of the special master, Sec. 1 

of our Chancery Act (Ghap. 22) provides that courts of 
ohanoery “shall have power to proceed therein, accorde 
ing to the aode hersinafter prescribed; and where no 
provision is made by this Act, according to the general 
usage and practice of courte of equity." Section 39 of 
the same chapter provides that a court of chancery may 
"upon default, or upon iseue being joined, refer the 

caue* to a2 wuester in cheneery or special commissioner, 

to tdke and report evidence, with or without bis con= 
Glusions thereupon." In Farngworth +. Strasier, 12 111. 
483, where an objection was made to the appointment of 

& epeciel commiseioner to execute a decree of the court, 
it wae said; “We cannot say thet the Cirevit dourt erred 
in appointing « special sommircsioner or master, to carry 
the decree into excoution, although it was business properly 
appertaining to the duties of the reeident master in that 
county, yot the court was vested with the authority te 
appoint the special commissioner, to exequte the decree." 
And in Davia v. Devig, 30 111. 1806, where 2 apecial easter 
head been appointed, the court seid: *It is quite common 
and neceasary for « court to resort to the aid of a special 


master, for many purposes." 


In the inetent case we think the appointsent of 


Granville ¥. Browning as special master in chancery wae 
entirely proper. Whether he should be technically termed . 
® special waster or a special comeissioner is immaterial 


and unimpertant, 
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2. Wor do we think there is any merit in the 
defendant's contention that the proceedings before the 
epecieal master were null and void, because the special 
master hed not subseribed to the onth er filed a bond. 
While it would have been proper and regular for the 
special master to have dome so, yet the defendent by appeare 
ing before euch special master end taking part in the pree 
ceedings there without making any objection, cannet now be 
heard to question the proceedings. Had the defendant when 
he first sppeered before the special easter reieed the 
point now made it is obvicue that the oath and affidavit 
could have then been filed and the proceedings made regular 
in every portioular. his was not done, but the first 
complaint seems to beve been made upon the hearing of exe 
eeptions to the report before the Chancellor. This wea 
too late and the defendant by appearing before the special 
master and failing to mpke ony objections, ic now estopped 
from questioning the report. ferdridge v. Ryan, 134 111. 247. 


% It is further contended by the defendant that 
the overwhelming weight of the evidence ssteblishes the fact 
thet no auch agreenent ees entered into between him and the 
complainant ae found by the master and the chancellor, and 
therefore, the complainant was not entitled to any commissions 
earned on account of the ShellebergerePaddington transaction. 
To pass on this question it is necessary for us to discuss 
somewhat in detail the evidence adduced by both parties which 
is voluminous, 


fhe evidence shows that for a number of years 
prior to 1911 both compleinant and defendant were engaged 
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in business ag real eatate brokers in Ghicago. Come 


Plainant's business was conducted by him under the name 

of Southard and Trainer at 3905 Cottage Grove avenue, 

while the defendant maintained his office in the down 

town district. At ahout that time the evidence shows 

that complainant's business was in a bad way financially, 
ocosgioned ag he testified, by the dishonesty of one of 
his employes. A great many civil suits were brought 
against him and judgnenta obvteined. The testimony of 
complainant is that there were fifty or sixty of such 

suits and that he had been cited in some of the cases 

in which judgment had been rendered ageinst him in sup- 
plementary proceedings in the Municipal Court of Chicago, 
but was unable to pay any of the judgments. fhe evidence 
aiso shows that complainant wae familiar with the sale and 
‘ exchange of apartefent buildings in Chicsgo, and that the 
defendant was familiar with the exchange of ranches loeated 
in other atates for Chicago property including apartment 
buildings, At sbout this time (1911), the parties net 

and it was euggested by the complainant that he and the 
defendant form a partnership for the purpose of exchanging 
Chicage property for rahches located in other states, com 
plainant stating that he was in touch with e number of 
owners of Chicago property and that the defendant had a num 
ber of customers who owned Jarge ranches; that the defendant 
refused to enter into such partnership, stating es a reasoy 
that on account of complainant's finencial difficulties, 


he did not want to have his business mixed up with the 
complainant's ae a partner, The evidence further shors 


that an agreement was entered into at that time. Complain- 


ant testified thet it wes then agreed that where a deal was 
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mde for the exchange of properties, each sbould obtain 

his coasigsions from his own customer and that this was 
done in «& number of deals and until September 26, 1912, 
when the parties entered into another and different agrete 
went whereby 1% wae egreed that each would devote all of 
his tia to the business of exchanging properties and divide 
the profite, expenses ond losses equally; that this latter 
agreement was oral and that the period of time for which 
the agreement wna to continue was not mentioned. On the 
other hand, the defenimnt testified thet the agreement was 
thet in oase the parties effected an exchange of properties, 
they would pool the commissions and divide them equally 
after deduoting expenses, And defendont’s position is 

that under thie srrengenent a number of deals vere cone 
aumeated and the comuiesione and expenses divided equally, 
and that the parties negotiated a mumber of other nstters 
where the deala were not consummated, and that the agrete 
nent wag never modified or changed between the parties until 
jonunry, 1914. ‘The defendant's position further is that 
{rom 1011 until 1914, exch of the parties conducted his 
separate reel cetate brokerage business; that there wes 

no conneetion between the parties, oxocpt where they both 
worked upen a deal. 

The master and the chancellor fownd in accord= 
anoe with the contention eof comploinant. The substance of the uma 
terial evidence is ag follows: 

domplainant testified that he bas known the 


defendant since 1906; that beth were then engaged in the 
real eatate business; complainant's place of business 


ar" 
— 


w⸗ CRUTOXTAD, hen tostoas Cini Henetne wabtseg OF Meee 
te Lie etarab bivty Gone Yodt Qhanys ee omy — — — 
SAPNA: Rens qetPna Renn SA GRRNOR® TR ARON: Ot AE A OE 
sedtel gia? seit ;yilovde eacaol has sostonxe ~a@ibeny adit 
deier 10% anit to boixey ede taut tun Loewe Bae deneee i 
ott of Demeitcon ton no enttnace oF sem tnanomege ait 
eae toaseetae dt fads Lalletens Pasoastub of —————— 
seaidreqeny Ie syatdoxs 9 Supeel ts agtixer see. aiden 
Wileupe ands sbivih bag nps.cedmeny oat feag Bava yn 
BS mottinor atdosbas'tad bea . oↄb ater gun gabiynbeb. 
THEE ms e reins ¶ come ane soba att 
Albi ithe Te hilton dee, Gosisesaahseh sb rd savin 
Naito dots % ‘alens.) Sntohetane sebtins donee ie 
sc UU ⸗ 
tnth, ah notsion a'derhceose> aa, ———— 
SAA Reteubave taliney edt to Geum PSOE Lite SIRE ork 
ar mee sant eneniend eu⸗aoaares wate iem. anasaqen 
— — as sh mene i | 
is “fon sa ton 
° Stadter &° sheet —— tind tot det “wine” nM 
———— sumtne Ye etn wt en 





























oo] Re 


being at No. 3905 Uottage Grove avenue and the defendent's 
business in the Tribume Building; that in 1911 he talked 
with the defendant about @ real estate deal known as the 
Davis-Cooper deal; that the défendant represented Davia, 
who owned a large ranch in Kansas and desired to exchange 
it for Chicago property; that the complainant represented 
Goeper, who owned Chieago property; that it was agreed at 
that tdwe, on account of the complainant's financial diffie 
mlties, that in oase this transaction was put through, com 
plainent should get ‘his cowemiasions from Cooper and the 
defendant from avis; thet the deal was consummated; that 
complainant collected $2875.00 from Cooper as his comaission 
and the defendant $4,000.00 from Davis as hie comission, 
all of which me in aecordance with the teras of the agree- 
ment. Gowplainant further testified in reference te this 
deal thet efter it was clesed Landis asked Cooper for 
$1,000.00 on account of comsissions; that Cooper asked 
complainant if it wae all right to pay Landis, and that 

the witness stated that it waa; that a cheek wus given 

to Landis by Gooper for $1,006.00 and afterwards another 
eheek for $957.50; that this was a lean made by complainant 
to defendant snd that the defendant repaid it; that it was 
not oneehaif of the commissicna. fhe evidenee further 
ahows that Osvie gave his check for $3,000.00 on account 
of the commissions to defendant and complainant testified 
that after the defendant deducted expenses, the defendant 
gave him e check for oneehalf of what remained, viz. 
$1398.38 and at thet time complainant geve a receipt for 


this to the defendant as follows: "Dec, 1, 
. vw, 1912, 
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Received from Frenklin Lendis, $1398.38, on account of 
Davis’ commission ond expenses, WW. 0. TPrainer.* 
Complainant further testified that he did not know why 
defeniant pave him a check for this exact anount because 
if was not 2 division of the commission, 


We have given ali the testimony on this subject, 
much of which we have not adverted te in this opinion, our 
eareful consideration and have been unable to escape the 
conviction thet it does not support the decree, It 
ie perfeotly clear from complainant's own testimony 
what was done in the matter. iI is unreasonable to contend, 


as counsél does, that compleinant loaned the defendant 
$1937.50 and that afterwards it wae repaid. Moreover 


this is not all of thie transaction. The evidence shows 
that complainant was paid §480.00 as commissions in eb- 
taining @ loan in Kansas, which was earned as a part of 
the transaction; that he did not account for this te 

the defendant; and although denied by the complainant, 
it is clear from the evidence thet the defendant had on 


numerous occasions asked complainant why he had not paid 
enewhalf of this amount to the defendant, and the reply 

wan that it had not yet been collected and probably never 
would be collected; that the last time when thie matter 

was discussed between the parties, the defendant produced 
the cancelled check showing that complainant had long bee 
fore collected the money. This transaction was not mene 
tioned in complainant's bill beosuse he says that it took 
place before the oral agreement was entered into between the 
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parties, vis. September 26, 1912 and which is the date of 

the contract involved in the jnstant case, although he hed 
alleged in his bill another trangsetion - the BeckereBartlett © 
which took place prior te the GoopereDavia matter and which he 
alleged was one of the transactions for which he sought 

an accounting. On the triel, however, ond in thts court, 

he takes the position that neither of these transactions 

are properly involved in the present proceeding, 


As to the BeckereZartiett Transaction, the evidence 
ghows that about 19]} the parties began to negotiate in refere 
ence to thie matter, complsinent representing Bartlett, he 
owned Chicago property ané the defendant Becker, who owned 
land outside of Ghicezo. The deal was consummeted. Bartlett 
never paid any commission. Afterwards the defendant brought 
auit aceinat Becker to recover « commission. This aatter wae 
aigposed of and the soumission divided equally between com 
pleinant, defendant and one Whipp, en atterney who had been 
a party to the transection. The complainant testified that 
the agreenent existing between them at that time was that 
he was to obtein his commission from Bartlett and the 
defendant from Becker, and that ehile he got oneethird 
of the commission paid by Becker after deducting ex- 
penses ⸗ $674.00 © this wae not payment of the commis- 
sion, but was given to him beesuse after the deel was 
consummated, he agreed to end did advance soney tovard the 
prosecution of the suit against Becker, and it wes in accorte 
anoe with this agreement that the money was paid him. A Gone 
sideration of all the testimony on this question hes lead us 


to the positive conclusion that complainant never advanced any 
money nor agreed to do so, but that what was peid him was on 
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account of the commission and the only comuissions collected 
in that transaction were those paid by Becker. And the 
evidence ia that Whipp was « party to the transection and 
for that reason the commission wae divided into three parts. 


Ae to the Goopereilliamson transaction, the evie 
denee showe Gooper wae complainant's customer and W111 iamgon 
the defendant's; that in that transaction there was conveyed 
to Cooper some ranch property in Kensas, and it ie the 
testimony of the defeniant thet Gooper before making that 
deel insisted that beth complainant ond defendent continue 
te represent hin se as to dispose of the Kansas lands, There 
ie some dispute on thie point, but the fect is that somplaine 
ant and defendent did represent Yooper in the ¥illiamson 
transaction, and in that matter Cooper paid 2 comission to 
complainant, giving him two checks, one for $375.00, and aftere 
wards another for $2500.06. Gomplainant afterrarés reported 
to the defendant thet Gooper had paid but $2,000.60 and 
rendered a written itemized etaterent to the defendant showing 
this, The etatexent also contained a number of items of 
expense and after deduting the expenses from $1,000.00 which 
was oneehalf of the anount compleinant said he had received, 
there waa s resainder of $655.55, which excunt the complainant 
paid defendent. Complainant did not tell the defendent thet 
he had collected $8875.00, but it wan made to appear thet he 
had received but $2,000.00, Onthe trial of the case, complain= 
ant testified that one Becson of Kanaae claimed thet §2500,00 
commigsion wae due him for what he had gone in the matter, and 
that he had brought suit against complainant in that state; 


and that it was still pending in the Supreme Court; end 
for this reason he did not pay the defendant half of the #2675.00 
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which he had collected, If Beeson was claiming $2500.00 

from the complainant, complainant certainly would not pay 
$1,900.00 to the defeniant after deducting expenses, The 
explenation is not convincing end we are unable to escape 
the conclusion that complainant was not fairly accounting 
for 211 the money he had received in that matter. 


Goming to the Paddington desl the testimony 
shows that about Hovember or fecember, 1912, which was prior 
to the close of the Gocper Williamson deal, M. J. Trainer, 
a brother of the complainant, who was in the real estate 
wuginess in Chicago represented one Kate Seanlon, who 
owned a plantation located in Texas, spoke to complainant 
about it and the latter in turn to the defendant who ree 
presented Shelleberger, owner of the Paddington property, 
and as a result of thie, negotiations were had whereby 
it was sought to exchenge the Paddington property for the 
Texas plantation. After comsiderable work had been done, 
the matter wae abandoned, Afterwards ond about July, 1915, 
the defendant through one Seagraves, who seems to have been 
connected with a railroad company in the southwest, was put 
in touch with one Hend, who owned « largs rench in ew 
Mexico and through the efforts of the defendant, Hand and 
thekleberger were brought together with a view of exchanging 
their property. A tentative agreenent was made about Jan- 
wary 14, 1914, which eeems to have been later modified in 
the following June or July. ‘There was an exchange of the 
property and the deal was conswummeted. It is principally 
to recover oneehelf of the commission paid the defendant 
by Ghelleberger that complainant filed hie bill. Complain- 
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ant’s position is that he is entitled to oneehalf of 
these comicaions on account of the oral agreement bee 
tween him end the defendant of September 26, 1912, and 
thet be actively ameisted in bringing about the exchange 
of the properties, 


Complainant testified that after closing the 
Qooper-lillianson trensaction in Kansas, he and the dee 
fendant were coming in on the train to Kaneas Oity and 
were talking about theiy dealings with each other, the 
defendant stating that he wae familiar with ranch proe 
perty snd the complainant with apartment building property 
in Ghiengo; that the defendent then eaid: "You know 
these buildings and we will devote 411 our time to it and 
divide the profite and ehare the expenses «nd losses"; 
ond that complainant there acoepted the preposition. 
Complainant testified that on numerous occasions the de- 
fendant apoke of him as his partner; that after that tise 
they both looked over several picese of real estate cute 
side of Ghicege and endesvored to aake a number of deals 
by exchanging such property for other property, some of 
which were successful and some unsuccessful. The unantroe 
dicted evidence, however, is that both perties continued 
+6 maintain their eeparate offices as they had therefofore 
and conducted their businesses in the sewe manner. The 
only change that appears in the evidence is that they 
apparently put in more time in their joint efforts. It is 
Clear thet there wos no substantial change af ter September 
26th in the method in which the two parties conducted their 
respective businesses, This conversation ar testified te 
by complainant as heving taken place on Sepeuber 26th, is 
denied in tete by the defendant, ag he aleo substantially 
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denies s11 of the material evidence offered by the com 
plainant. 


In addition to the oral agreezent, complainant 
contends that he put in considerable time and labor on the 
trensaction; that about October 25th, 1913, at the request 
of the defendent, he rent to the latter's office and there 
met Hand, the owner of the New Mexico Ranch; thet he went 
with the defendent, Hond end other parties to examine the 
Paddington apartment building, which is located on the north 
side of Chicago; that he prepared a statement of the receipts 
and expenses of thie epartuent building, delivered the same 
to Hand end two days later put in several hours in confere 
enee with Hand explaining the stetement te himj that aftere 
wards Hend returned to Hew Mexico, und that couplainant 
prepared a great any telegrams and letters which were sent 
to Hand, endesvoring to have him exchange his rench for 
the apartment building; that most of the letters and telee 
greus were actually written by the defendant, but thet come 
plainant assisted in prepsring them. He further testified 
that about January 14th he saw the defendant and at that 
time the defendant demanded payment of several items of 
expense which the parties had incurred in the several deals; 
that one of the items mentioned was 30¢ paid for a telegram 
te one Seott of Alabama; thet defendsat told complainant that 
Goott had put defendant in teuch with Hend, the owner of the 
Wew Mexico ranch; that at that time the defendant told the 
complainant thet the latter had no interest in the Padding- 
ton transection, but that the motter was the individual busie 
ness of the defendants Complainant also effered testiaony 
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of other witnesses to the effeet that on different 
occagions the defendant in the presence of others 

had referred to the Paddington trantaction as though 

4% were @ watter in ehich he ond complainant were 

jointly interested. These witnesses testified in 
substance that they wore present and heard the defendant 
gay in the preaence of complainant thet complszinant 

should look after the Folse deal which waa another 

real estate transection and that he, the defendant, waa going 
to the Grand Pacifie Hotel to sec Hand in reference to the 
Paddington matter and that the complainant, referring te 
the Latter wetter, ssid: *we® heve such « deal and not *I* 
referring to himself, have auch a deal, A reading of the 
testimony of these *itnesves does not 344 much to complains 
ant*’s theory of the case, because it is clear thet thether 
the defencant said “we o- *I* is not at 211 oertein. 


Om the other hend, Bdvard ¥. Kennedy, who had 
an office in the same suite with defendant and one 0,7, 
Oehring, teatified that they were familiar with the negetia- 
tions being carried on in reference to the Paddington trens- 
action, snd thet on different oecasions when it appeared 
that the deal wae to be consuuanted, the complainant said in 
‘Subsetance that he was sorry he wos not in on that deal. The 
uncontradicted evidence ia that on October 35, 1913, come 
Plainant went to defendant's offices and there met Hand for 
the first time, At that time there were present complainant, 
defendant, Mand, Gurry and Piggott. Complainant testified 
that was the first time he met Hend; that defendant etated 
that they were going out to see the Paddington and requested 
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complainant to accompany them and to make up a statement of the 
receipts and disbursements in connection with the tuilding so 
ae to enable Hand to determine whether he would exchenge his 
Wew Mexico ranch for the building; that they went to the 
Paddington and examined it, complainant being given figures 

in reference to the receipts and disbursements; that at the 
defendant's request compleinent returned to his office, 

made up & statement and eubmitted it to Hand who mas then 

in Chicago; that this was on Saturday and on the following 
Monday, at the defendunt’s request, complainant agsin went 

to the latter's office and had « conference with Hand and 
went over the statement with him in deteil. Hand, Piggott, 
Curry and defendent, who were present at Landis’ office on 
Gaturdeay, teatified that at that tiwe iandis told complaine 
ant that if the latter would gmake up a statement of the 
reesipts and disbursewente in relation to the Paddington 
building, ae he hed done in other transactions, defendant 
would pay him $100.00 if the deal wae consummated, and that 
complainsnt accepted the propositions Thie is denied by come 
plainant, fThereiie other evidence in the record, some in cone 
nection with the Paddington trananction and coneiderable more 
in relation te other matters in which the parties were jointly 
interested, but we think it would serve no useful purpose to 
analyze or disouss the evidence further. 


Upon « careful consideration ef abt the evidence, 
we are of the opinion that it cammet be said that there was 
an agreement entered into between the parties in Septenber, 
1913 as would wake the relation between the parties euch as 
to require any notice te terainste it. We think it perfectly 
Clear, in view of the evidenos, that the sgreement between 
tha parties ras that whexevex there was 2 transrction brought 
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about by the mutual efferte of the parties, the commissions 
und expenses should be divided equslly; end that it did 

not effect their separate businesces in any other respect, 
and the finding of the waster and chancellor to the contrary 
ie not based on my evidence in the record. 


The remaining question is, does the evidence show 
thet complainent did anything to assist in bringing about the 
exchange of the property between Hand and thelleberger? The 
fact that he did some work in connection with the defendant 
in endeavoring to exchenge the proverty for the Texas plentee 
tion is immeteriel, beosuse that transaction was never cone 
gumeted. All of the evidence shows, with little or no cone 
tradiction, that both Hund and Shelleberger were customers 
of the defendant; thet the complainant never onme in touch 
with Shelleherger at a1] in reference to the mtter; that 
he saw Hend tut on tro oconealong,e the dey they went to 
eximine the Paddington building and the following Monday. 
Both Hand and Shelleberger testified that handis wee their 
broker, and thet they had no cofnection rith the comoleinant 
 atmll, fhe only evidence thet can be considered a6 tending 
to shor that compleinent did enything in reference to this 
transnotion ia in the treo conferences with Hand at Landis’ 
office snd the preperation of the statement of receipts and 
disbursenonts in connection vith the Paddington building, and 
in this respect Hend, Piggott, Gurry and the defendant testify 
that at that time the defendant stated he would pay compisinani 
$100.00 for preparing the statement and the only evidence to 


the contrary is the evidence of the complainant. Moreover 
there ie the testimony of Leslie H. Whipp to the effeot that 
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the defendant and complainant were in his office in refere 
enee to obtaining & loam on the Paddington building in 

gage the deml wae oonsumented, and his testimony is to 

the effeot that ot thet time the complainant heé no ine 
terest in the tranenotion, We are, therefore, of the 
opinion thet the overwhelming weight of the evidence is that 
the Paddington transaction wee not s joint matter, but solely 
brought shout by the defendant and thet complainant was not 
entitled to eny part of the comlasion. | 


The deorece of the Girewit Court of Cook County 
is reversed and the cause remanded with directions to dise 
mies the bill for want of equity. 


REVERSED AWD REWANDED WITH DIRECTIONS, 


TAYLOR, Pod. AND THOMSOH, J, GONDUR, 
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PEOPLE OF THE STATE OF ILLINOIS, © 8 4 oa 6 1 9 


Defendant in Error, 
ERROR TO 


Ve MUNICIPAL GOURT 


OF CHICA 
Le A. SHERWIN, a0. 


Plaintiff in Error. 


Opinion filed Apr. 50 1924, 


MR. JUSTICE O'CONNOR delivered the opinion of 
the court. 


Defendant was found guilty of a direct contempt 
ef court and sentenced to 48 hours in the county jail. He 
sued out this writ of error to reverse the judgment. 


fhe record 4s prepared by the defendant is in 
great confusion. Very little of what hes been filed here and 
designated as the record is properly before us for consider 
ation. The judgment order of the court finding the defendant 
guilty of contempt and sentencinghjmtogether with the bill of 
exeeptions signed by the judge imposing the sentence,ate the 
only two matters that can properly be considered. 


In the judgaent order it appears that the defendant 
was ruled to show cause ingtanteruhy he should not be held in 
conteupt of court, because while « certain civil cause was on 


hearing, the defendent struck opposiag counsel a blow with his 


fist in the presence of the courts The judgment erder then 


states that the court heard evidence and the argument of counsel 


and then found the defendant guilty and imposed sentence. 
Afterwards the mittimis was stayed pending the defendant's 
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application to this court that the writ of error be made 

& supersedes, and he was given time within which te file a 
bill of exceptions, From the bill of exceptions it appears 
that after the defendant and opposing counsel in the eivil 
cage left the court room and had gone to the elevator, some 
distance from the court room, an altercation arose between 
them concerning a dispute they had had before the court in 
the civil suit; that the oppesing counsel called the defend= 
ant a liar end the latter struck him when they were near the 


elevator shaft and out of the presence of the court; that 
two bailiffs of the court who were near the elevator shaft sew 


the altercation and tock the defendant and the attorney before 
the judge where some matter in the civil cause has just been 
@isposed of. The court interrogated the defendant and the 
bailiffs. The bailiffs advised the court what had teken place 
near the elevator and thereupon the court said, "I am holding 
Wy. Sherwin guilty of conteupt of court for fighting. Mr. 
Sherwin hwing struck Mr. Yahblonsky." The defendant thereupon 
stated to the court that Yahblonsky had called him a liar twice 
in the presence of the court and repeated the epithet after they 
had left the court room and were eteanding near the elevater. 
The court then stated, "You attempted to strike him in the 
court room just before you went out, The fact thet I did not 
hold you then in contempt, does not preclude me from doing it 
now." fhe court further etated *1 an going to punish you for 
contempt and am pronouncing sentence on you for attempting to 
strike this man right in front of the bench before you left 

the court less than six minutes ago, It is true after what 
happened here you left the court, but you are now back and 
especially after what happened outside, I am going to punish 
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yous." The court then found the defendant guilty of contempt 
and imposed the sentence as stated, 


The bill of exceptions which consists of seven 


tyepwritten pages is signed at the bottom of each page by 
the trial judge. Attached to the last page appears what 
purports to be a nuuber of affidevits which the defendant 
has abstracted, but it is entirely clear to us that these 
were not considered by the trial court and cannot be cone 
sidered by us. The so-called record also contains another 
e111 of exceptions from which it appears that several days 
after the defendant had been found guilty of contempt and 
sentenced imposed, he went before the Ghief Justice of the 
Municipal Court, the trial judge being the Honorable Warren 
H. Orr, OSowmty Judge of Hancock Gounty whe wag holding a 
branch of the Municipal Court in Chicago and who apparently 
was not holding court in Chicago at the time, and moved the 
court to vacate the judgsent of contempt entered against him, 
The Ghief Justice properly refused to do anything in the 
matter, but permitted the defendant to file a biil of excepte 
ions. This bill of exceptions consists of four pages signed 
by the Chief Justice and attached to the last page appears 
what purports to be a notice served on the States’ Attorney 
and @ number of affidavits; these likewise are abstracted 
but there is nothing to show from the bill of exceptions 
that they were presented to the Chief Justice and of course, 


they cannot be considered, 


The defendant estates in his argument filed here 
that the attorney with whom he had the altercation, filed 
in the Municipal Court a number of successive suits in each 
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of which he was defeated; that they were between the seme 
parties and involving the same subjectemetter, ond there 
appears fin the record a certified copy of the so-called 
"*halfegheet" showing matters that took place in the contempt 
proceeding; aleo certified copy of what purports to be a 
complaint made by Yahblonsky against the defendont; a cef~ 
tified copy of the “half sheet" filed in the case of Engel v. 
Heiman and another certified copy of another half sheet in 

a suit of the same title, and a third certified copy of the 
game character, These are just put into the document labelled 
"record", They are, of course, not in any bill of exceptions 
and are not proper and should have been stricken, This record, 
ef course, wae prepared by the defendant, It is #11 abstracted 
and argued as though it wege properly before us. The only 
part that can be considered is the judgment order entered by 
the Honorable Warren H, Orr and the bill of exeeptions signed 
by hime 


The defendant contends that the court had ne juris- 
diction to enter the order finding him guilty of contempt and 
imposing sentence because he was given no oppertunity to file 
his answer; and that if this were done, he would purge himself 
of the matters of contempt. Of course, the defendant was én~ 
titled to no such right under the law, Where a contempt is 
committed in the presence of the court, it ia a direct cone 
tempt and being such, there is no necessity of filing an ine 
formation or an affidavit on which to base the proceeding. 
Igisuch ease the proceeding is summery, and evidence is 
seldom heard, because the contempt occurred in the ocular 
presence of the court. People v. Bard, 259 111, 259. The 
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 eontempt of court, if any, for which the defendant was 
punished was not a direct contempt, because it is apparent 

that the sentence was imposed because of the altereation had 
outside of the court room near the elevator of which the 

trial judge had no: notice or kaowledge until he was aftere 
warde informed by the court bailiffs, It is true the sourt 
stated that the defendant had attempted to strike the oppose 
ing attorney in the presence of the court when the civil 
matter was onnhearing, but apparently from what the trial 

court said, this had been condoned because the court pere 
mitted counsel to leave the court without imposing any punish- 
ment. Ho doubt the court had considerable provocation as 
appears from the record, but on the record before us, it is 
clear that the sentence imposed on the defendant was occasioned 
by the altercation that tock place near the elevator. We think 
the court was not warranted in the circumstances in finding 
the defendant guilty of contempt, and the judguent is, therefore, 


revereédae 


JUDGMENT REVIRGEDs 


TAYLOR, P.d. AWD THOMSON, J. GONCURe 
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HERBERT L. HOCHSCHILD, QAT Ce 
nef dn " 2 ey 4 Pah) 6 1 5 
. ERROR TO 


Ve MUNICIPAL COURT 


| ! OF cuicage, 
GODRARD TOOL GOMPARY, 


Psintify in error. 
Opinion filed Apr. 3vU, 1924. 


WR. TUETICE Ot CONOR delivered the opinion of 
the gourt. 


By this writ of error the defendant corporation 
aeeka to reverse & judguent of the —R hoeri of 
Thiesgo, entered against it and in favor of the plaintiff 
tor $503.34. 


Pisintif?'s gontention ie that he was a stockholder 
ef the defendont corporation and that ota regular meeting of 
the board of directors a dividend eas declared payable to all 
of the stockholdera in accordance with their holdings; that 
the anount of such dividend under the resolution passed by 
the Board of Yirectore due and owing to the plaintiff, was 
$503.35. 

Plaintiff's position is that the evidence dis- 
loses thet while the dividend declared was payable to all 
of the ateckholdera, the directors ef thich he was one, 
waived payment temporarily and thet a reasonable time has 
elapsed, and the payment not heving been ade, he is en- 


titled te his judgment, 
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A number of questions are discussed in the 
briefs, but in the view we take of the ease, it will only 
be necessary for us to pase upen oat of them, 


The eubetantial facts are not in disyute., They 
are as followet The bonrd of dirsetera of the defendant 
corporation consisted of five members, They held a meeting ~ 
at which four of the directors rere present. It was atated 
at the meeting that on account of some of the corperation's 
customers whe were owing money te it being in fineneial 
difficulties, the business of the defeniant company was 
poor, snd it was not thought adviesble te pay the regular 
quaxterly dividend on the common stock, but that if the 
directors would agree the reguler querterly dividend would 
be declared on 21) of the common stock, except as to that 
which woe held by the directors - (apparently the directors 
holding a majority of the stock);thet 211 of the directors 
present, including the plaintiff, agreed to this. And theree 
upon & resolution was passed which is evubetantially in eccord- 
ence with the testimony of the severe] witnesses given on 
the trial. The sinutes etate that there was an extended dise 
quesion of the financial condition of the defendant company; 
that it was pointed out that the business was uneatiefactory 
on account of business failures of several of the defendant's 
customers which would result in considerable loss to the dew 
fendsnt. The minutes then continues "It was then suggested 
that if Directors, Goddard, Grenson, Hochachild (pleintiff) 
and @. % Goddard, would waive payaent temporarily of the 


common stock dividends now due, it would be advisable to pay 
a eash dividend of 144 on the balance of the common stock* * *, 


** 


kei a oa? sh Daemmedd a7 cHOiFOw; — —“ 
| else Lids #4 ,a0m $d RO.aHat aw why Of Ob toed yxtnnad 
somit te as Aoke Seay Sr Oe cad RRORIUOR ae 


yest -avirge td at dor gte oineh Lareeunie nik 
tashanes wit Le vteedeteh ab hates Hr seattin ‘as one 
“pudanes 2 bint yest .etedaen glk Ye Seer teas maa 
betede weve fl steers ered wsntoas ih add aarti 
Stas Liaxoqieo ad ww ames te tarvoere nee inte o 
Eaxearatt af gale’ $2 of yee gakae vere ade sehme team 
Bey ymiqnes ga ckuw¥ad ott to eamtans od@ .mehhbon shee 
aatyi< oct yaq of aldicnerby gagicnst ot one an dae soo 
ose tt test Wed Mer· nasty oe wun taal ekses ea 
Ghee Revd ives chietrcwm taleper sat vadqe bie Hani nbs 
Set? of to patonn \Sbors coKnor ote ke fe. — Serniy nk ae 


























Pentesz ih vit ytactorgs) ~ wrezarr kh wit we nies ol feat | 


tetess2h ode to The —R awit tw wits pen a paint oat 
werede has ated 9 dongs Brivnzaty are arti ~~ ip — 
*⸗ eiskruetnsoe at colin bemsag nae antdeceaiw’ a abe 


#0 erly newwontiv Serums sar te erm birane eae tt a hah 


See on ee sce a 


Peereaieiteca: eer euerient oft fade —— 


tS a gaan apr 
th e6f of cae! aidexeiteasn nd — * — * 

— — „ LeCKereee Areen cot ta 

00 Yo! Ctra sot soserdey wets BLM MriasROt a a) 


RE Rhdinsiehn mi 5 cm Hh mie ver SOBER take — 








ott ta 





whe 


with the definite understanding thet at some future time 
when convenient to the company, the four directors above 
mentioned would be entitled to receive 144% cash divided 
on their someon stook holdings as of September BO, 1920, 

it wae agreed, however, that payment of this cash dividend 
should be subjeot to a decision from the Soakd of Directors 
and would not be entered on the bobks of the company until 
the Beard of Direotors had actually authorised payment of 
SONG. 


*Sireotore P, 8. Goddard, Swensen, and Hoechechild, 
thereupon signified their willingness to agree with the abeve 
suggestion. 


*On motion duly made, seconded and carried unani- 
mously, the cagh dividends are declared in secordanee with 
the above to eteckholders of record Geptesber 30, 1930, 
payeble Cotobe? 1, 1020 (exeept in the caee of Keser. doddanzi, 
Gwengon, Hochechild ond 0. W. Goddard), CGomaon Steck 14% 
(exoepting as nbeve), Preferred Stock 1 3/44," 


The foregoing resolution of the Beard of Directors, 
which is in witstance according to the testimony of the wit- 
neeges, shows that no dividend wos declared eo far ae the 
directors were concerned, and that plaintiff, being one of 
them, end having agreed:¢o the resolution, is not entitled 
to maintain this action, fhe resolution is epecifie in 
Stating that no dividend:wee declared ag to the directors, 

It mentions the directers specifically by name. Nothing 
could be more certain than that no dividend was declared. 


eas to the directors aa stockholders, and the evidene shows 
that, in fact none of them have been paid any such dividerid. 
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weréover the judgnent could not stand under 
plaintiff's own theory of the case. It is clear from « 
oonsi‘ieration ef the evidence that at the tine the rese- 
lution of the board of directors above mentioned was 
puseod, that the finenesa of the defendent coupany were 
such ac not to warrant the payment of 4 dividend on the 
gomumon atock. The evidence shows that the directors were 
eontenplating a re-financing of the company; that they 
knew ond it wee steted thet if the dividend on the com 
mon stock woe not regulerly declared, the re-finenecing 
would be made Gifflowlt, if not impossible. They alse 
knew thet if the anal] etockholders did not receive their 
regular dividend on the common stock, the fact that the 
company had mot declared its cowmnon etock dividend would 


become publig; thet thia would effect ite credit. Se 
thet the resolution of the board and all of the #vidence 


Glearly shows thet it eas dietinetly understood and agreed 
that the directors were net to receive any dividend on their 
common steck until the company's finances wovld sutherize 
such payment. It is clear that the company at thet tine 
did not have themoney, Mo dividend hae been peid since 
thet time on the common stock and there is no showing that 
at any time after the passage of the resolution, it had 
sufficient money with which to pay a dividend on the common 
stock held by the board ef directors. 


The judguent of the Municipal Gourt ef Chicego 
is réevereed with « finding of fact. 


REVERSED WITE A FINDING OF PACT. 


FIRDING GF FACT: 
¥e find as a fact thee no dividend was de 
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dealared on the common stook of the defendant coupany 
which wae owned by plaintiff and the other directors 
of the defendante 


TAYLOR, F.d, AND THOMBON, J. GORCUR, 
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S. A. FRENCH and a. S. FPRERCH, 


ee ee et 234 1A. 620 


ve GIRGUIT COURT, 


COOK COUNTY, 
RUGENE BROWN, 


pefendent in Error. 


Opinion filed Apr. 30, 1924, 


MR. JUSTICN THOMSON delivered the opinion of 
the court, 


S. A. French and G. & French, as &. A. French 
& Go., brought thie sotion egrinst the defendant Brorn to 
reoover & real estete commission, claimed by the plaigtiff 
on the basis of the fact that the plaintiff firm had ef- 
fected a contract between the defendant Srown end one Crakg, 
whereby Grown was to exchange a flat building in the Gity of 
Chicago for a farm in Canada; Brown to convey the flat build- 
ing to Graig and Craig to convey the farm to Brown. The 
parties waived a jury and submitted the evidence to the 
eourt, ani after n hearing, the court entered a finding 
against the plaintiff partnership and in favor of the defende 
ent, for costes. Te reverse that judgment this appeal has 
been perfected. | 


All the errors referred to in the argument, presented 
in support of the appecl, have to do with the action of the 
trial gourt with regard to propositions of law, which were 
submitted at the close of the case, it is the contention 
that the court erred in marking some of those propositions 
{refused*, and in marking others as “allowed, In our opine 
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fon it would serve no useful purpose to set forth the proe 
positions of law here, In our opinion most, if not all, 

of these which are discussed in the argument, have no applica 
tion to the facta disclosed by the testimony as we find it in 
the record in this oase. Furthermore, it is settled that 
propositions of Lew serve no purpose so fer as this court 

is concerned, G§altgswan v. Lewis Wife. Go., Ill. App. Court, 
Firet District, ense No. 27990, Opinion filed Deceuber 26, 
1923, and caver there cited. 


fhe facts as shown by the evidence are in sube 
stance ao followa, The defendant had a large flat building 
whieh he desired to either sell or exchenge, and he listed it 
for that purpose with a number of real estate brekers in the 
Gity of Chicago, among them the plaintiff. Im the plaintiff 
firm the one who had to do, practically entirely,with the 
proposition involved in this case wes one Patton. When 
Brown listed his property with the plaintiff firm, he left 
a @eseription of it at the plaintiff's office, together with 
a stetement of the encumbrances and, as he testified, etated 
at the time, "eny desl you get up let me know," After the 
defendant had thua listed bis property, the Craig deal 
apparently came up. At thie time Brown wae in poor heslth 
and wag in Michigan much of the time, coming to Chicago a fer 
aays of each week, He hed un agent whose name was Whitehead, 
who apparently had complete charge of his real estate affairs. 
Whitehead representing the defendant and Patton, of the 
plaintiff's fire, representing other parties, made a number 
of attempts to get together on a deal involving 4 sale or 
exchange of the defendant's flat building, but none of thes 
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materialized. Finally, one Rausey, representing Craig, 

got together with Patton in an effort to see whether the 
latter had anything to offer in exohange for the Craig 
farm in Ganada, Patton suggested the Brown property and 
4t wae shown to Graig ad hie wife and they became intere 
eated in it. The matter was taken up with Brown and it 
would seem from the testimony that at the time Brown was 
in a rather bed condition physically ond the approach to 
Brown wes made through Whitehead, Brown was unwilling 

to entertain the suggested deal unless he knew more about 
the farm. Whitehead testified that Brown was unwilling te 
inowr any expense incident to sending someone up to Gansda 
to investigate the farm. He further testified that it was 
to the interest Of ali the brokers involved, including hine= 
self, to have the deal go through, and he represented te 
the other brokers that he thought if he went up and investie 
gated the farm and found it all right and he was in & posie 
tion to recommend the deal to Brown, the latter rould go 
into its; and it was finally erranged that Whitehead was to go 
up and look the farm over, at the expense of the brokers, 
and to this end the plaigtiff firm put up about $125.00 and 
Whitehead put’ w the balance and gave ten days or two weeks of bis 
time to the work that was necessary. 


A written contract was drawn up, the parties te which 
were Graig and Brown, in which Graig undertook te convey the 
Ganadian farm to Brow and Brown undertook to convey his 
Chicage property to Graig. This contract was executed by 
Graig. When Whitehead returned from Canada, he taiked with 


Brown and told him he had concluded from his inspectiom of 
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the faxvm that the deal was a good one for Brow to 
make and he urged Brown to go inte it. Brown was 

still reluctant to so do, and hesitated sowe short 
time further, but he finally signed the contract on 
condition, however, that he should not be obliged to 
pay any commissions unless the deal went through, and 
in thie connection he required Whitehead to give him 

& statement in writing, in the shape of a letter, in 
which Whitehead stated that Brown was not to be obligate 
ed for comeissiona unless the desl was consummated. 
Whitehead testified that he then told Patton that Brown 
had signed the contract, but that in order to induce 
hia to take thet action it had been necessary forhin to 
agree to the condition which the defendant had imposed, 
te the effect thet the defendant was not to be under 
Obligation to pay commissions unless the deal went 
through. Patten took the stund and in his testinony 
denied that Whitehead had ever made that statewent to 
him. it clearly sppeers from the record that after the 
‘defendant had exeouted the contract it remained in the 
possession of Whitehead, who was Brownf#s agent, and 
apparently always remained in his possessione 


Subsequently, Craig refused to carry out the 
contract. The defendant Brown made every effort to accom 
plish a conesuametion of the contract, even going so far 
as to send Whitehead on a second trip up te Canada to 
institute legal proceedings. These proceedings were 
never begun, however, because an examination of the title, 
preliminary to the institution of the proceedings, developed 
the fact that title to the farm was not in Craig but was 
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im his wife. The record alse shows that Craig and his 
wife were not living tegether but had separated, and 
she was dealing with the farm and treating it as ber 
own. it appears from the record that the reason why 
the defendant executed the contract only on condition 
that he waa not te be under any obligation for any come 
missions wilesas the deal went through, was that Graig, 
even at that time, wae arpearing to be reluctant to go 
on with the deal, ond Whiteheed told Brown thet that 
wae Craig's attitude. Except as indiested, the facts 
to which reference hae been made, were not controverted. 


We are of the epinion that on these facts the 
trial court held correctly that the olaintiff wea not entitl- 
ed to e commission. The evidence file to show that the 
plaintiffs brought “the defendant and the owner of the 
Oonadieon fara together * as alleged in plaintiff's bill 
of particulars. Graig was shown not to be the owner of 
the Gonedian farm. Worcover, there ig no evidence shove 
ing or tending to show that there wos ever any agreement by 
the defendant to pay the plaintiff e commission to procure 
a contract of either enle or exchange. The property was 
merely listed in the pleintiff's office with the request 
thet any deal they had to suggest be submitted. Even if 
it be ageumed thet the plaintiff firm was the defendant's broker, 
in bringing sbout the exeoution of the contract in question, 
et are not in a position to say from the evidehes t& the 
record that the trial court was not warranted in concluding 
that Whitehead was the defendent's personal agent and that 
although the defendant had signed the contract, he sade 
only = conditionel delivery of it, if any at all, for 
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the contract always remained in Whitehead’s possession and 
was signed end turned over to him by Brown, only on the 
condition that he was not te pay commissions wless the 
deal went through, And, further, we are not in a posie 
tion to say that the trial court was not warranted in 
concluding from the testimony that the latter fact was 
communicated to the plaintiff's —— 


Ig epite of the efforts of the defendant v 
have the contract carried out, it was never carried out, 
and, for the reasons we heve stated, and quite apart from 
other questions that are discussed in the briefs, we are 
of the opinion that the defendant never became Liable 
to pay any commiseion to the plaintiff firm on this trange 


action, 


fhe judguent of the Girevit Court is therefore 


affirwed, 
SUDGHENT APFIAMED. 


TAYLOR, Ped. AND O'COKNOR, J. CONCUR, 
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Defendant in Krror, 
ERROR TO 


Ve MUNICIPAL GOURT 


OF CHICAGO. 
SAM GARNESECCHI, 


Plaintizf in Error 
Opinion filed Apr. 50, 1924, 


MA. JUSTICY THOMSON delivered the opinion of 
the court. 


The plaintiff Betti brought this action in the 
tiunieipal Court of Chicnge eeninet the defendant Garnesecchi, 
seeking to recover the amount claimed te be due on & series 
of eleven promissory notes for $50 each, with interest, 

The defendant was duly served with sunsone end entered his 
appearence together with a demand for a trial by jury. On 
motion, the defenient's time eas extended for the filing 

of his affidavit of merita and within the time as so extended 
hia affidavit of merite wae duly filed, in which he alleged 
in eubstence that he hed been defreuded by the plaintiff, in 
comnection with the eansideration for the notes sued upon, 


The record recites that the onuse having come on 
for trial in the reguler course, and the plaintiff being 
present and the defendant being absent, « jury wae called 
and aworn to try the iseuee, after which the evidence was 
heard and a verdict rendered, finding the iseuss against 
the defendant and aeseeaing the plaintiff's damages at 
$733.43. Juignent for the plaintiff for that smount was 
duly entered on Harch 6, 1922. Under date of Haroh 13, 
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1922, the defendent filed his motion to vacate the judguent 
and that motion wee overruled by the trial court. Thereafter, 
the defendant sued out this writ of error. 


The writ of; érror searches the entire record. 
We find nothing in the record to justify the amount of the 
verdict and the judgment entered, even though we assume the 
plaintiff proved his case as alleged in his statement of 
Claim. At most, aseuming thet the plaintiff wie entitled 
to a judgment aginst the defendant, on all the notes sued 
upon, the amount of the judguent could not properly be as 
great as that which was entered. There were eleven notes 
for $50 each, without any interest specified, due in one, 
two, three, four, five, ein, seven, @ight, nine, ten snd 
eleven months from dete. They were dated April 25, 1817, and 
the verdict was returned Harch 6, 1922, 


it appears from the affidavit.filed in support 
of the defendant's motion te eet aside the judguent thet upon 
receiving plaintiff's notice of a motion to place this case 
en the short cause calendar, counsel for the defendant made 
eeveral attempts to exemine the files in the office of the 
Glerk of the Gourt, but they had been misplaced and could 
not be found and that he made inquiry of the elerk as to when 
the case would appear op the call © under the working of the 
new rules* as to short enuse cases and he was told that ‘at 
the expiration of the ten days notice, the case would be 
placed on the all at least thirty daya shead." 


We are of the opinion that where » judgnent has 
been entered on notes for an amount greater than thet appare 
ently due thereon, in the absence of the defendant whose 
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appearance together with a demand for a jury trial, is on 
file, upon the case being reached for trial in the regular 
way, a liberal policy should be sdopted in acting upon ao 
motion to set aside the judguent, submitted by the defende 
ant within 2 few days thereafter, the defense being an allee 
gestion of fraud going to the question of the consideration 
for the notes sued upon. 


Under 11 the ciroumstances, in our opinion, 
the trial court erred in denying defendant's motion to 
vacate the judguent. The judgzent of the Municipal Court 
in favor of the plaintiff and against the defendant, for 
733.42, ig reversed and the cause is remanded to that 
court fer a new trial, 


SUDGRENT REVERSED AND GAUGE AZANDED. 


TAYLOR, P.J.AND O'CONNOR, J, CONCUR, 
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PEOPLE OF THE STATR OF ILLINOIS, ) f A) 8 
aides ‘bi euwhets edt I elle 0 2 0 


MURLCIPAL GOURT 
OF ChiCGAGO. 


Ve 


WILLIAM LAROQUER, 
Plaintiff in Error. 


Opinion filed Apr. 30, 19243 


WR. JUSTICE TRHOMGON delivered the opinion 
of the court. 


fn inforwation waa filed in the Yunicipal Court 
of Chicago against the defendont, Lardner, charging hia 
with atteapting to steal "sundry current coins, legal money 
ef the United States of American, of divers denominations 
2+ * of the value of $10.00, * * * the property of the 
Illinois Bell Telephone Company, a corporation.” The ine 
formation further set forth that the defendsnt in ommmitting 
en overt act townrd the commission of the offense charged, 
placed » key in the lock of « telephone coin box, and turned 
the key and opened the box with the intent to steal the 
eoins mentioned, but that he failed in that connection and 
wane intercepted. Oefendant entered a plea of not guilty 
and waived a jury. The evidence was heerd by the trial 
court, after which, the court found the defendant guilty ee 
charged in the information and the defendant was sentenced 
to imprisonment in the Howse of Correction for a term of 
30 days. To reverse the judgment entered, the defendant 
hae perfected this appeal. 
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The only point urged in support of the appeal 
has to do with the weight of the evidence, ithbeing the 
defendant's contention that there was no evidence at all, 
submitted in behalf of the People, tending to prove that 
he was guilty of the charge leid in the information, end 
that, therefore, the finding and judgment of the trial 
court were erroneous ond should be reversed and set aside 
by this court, 


The telephone coin box involved in this case 
was located in « telephone booth on the main floor of the 
U. 3. Army Hospital, located on 47th street in the City 
of Chicago. One Maloney, a guard in that Hospital, tese 
tified thet sbout 8 e'clock, om the evening of Yarech 7, 
1922, he heard the alarm bell, which is connected with 
this coin box, ring, whereupon, he immediately walked 
over toward the telephone booth, ond saw the defendant 
coming out; thet he thereupon teld the defendant he ranted 
him for stealing nickele out of the box, whereupon, the 
defendant enid, *Why, no, you got me wrong." This guard 
testified that he then told the defendant to stay inside 
for a few minutes, whereupon the defendant began to tussle 
with the guard and apparently attempt te escape; that this 
tuseling led over toward the stairway and down the stairs, 
as a result of which the defendant finally ran out of the 
front entrance with the guard after hia, the chase leading 
aeress a drive and into = park or parkway, where the guard 


overtook the defendant snd brought him back to the Hospital, 
and as he wae doing #0 the defendant put his hend in his 


pocket and began throwing nickels around the street. The 
guard further testified thet he exlled on someone else 
nearby to help him, and agein the defendant showed fight 
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and there was apparently some further tussling; that after 
the guard got the defendant down, with the assistance of the 
one who came to hie aid, from the Hospital, he searched the 
defendant and found in his pockets $6.85 in nickels, and 
four telephone slugs. When the defendant wos retiiimed te 
the Ho@piteal, the police were called and the defendant eas 
taken to the Police Station. It appears that he had a Ford 
coupe standing in front of the Hospital and he was taken to 
the Police Station in his own car, He drove the car hime 
self and two of the police officers eat in the back seat. 
The hospital guard above referred to, testified that after 
the defendant hed been taken inte the Police Station he 
searched his car and found, under the front seat on the 
gaseline tank, twelve auall telephone keys. The captain 


of collectors for the Illinoia Bell felevhone Company was 
shown the keys juet referred to, which had been introduced 


in evidence, and he testified that they were skeleten keys 
and further thet they would epen the coin boxer of t he 
Telephone Company. 


The witness tat referred to teatified that shortly 
before nine o'clock on the evening in question, he went te 
the Hospitel and exawined the coin box in the beoth from 
which the defendent had emerged just after the ringing of the 
alarm bell, as testified to by the guurd. He explained that 
*the coin hex bas a seal on it, ond I rent to investigate to 
see if there was @ seal broken or any robbery, and I seen that 
there was none on the box and I tested the alarm to see if it 
was working properly." He further testified thet the paper 


geal referred to was ‘over the coin box; that he found the seal 
on this box unbroken and the alarm working properly, snd inside 
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the Bex he found about $13,006 in money, Another employee 
of the telephone company testified that he ingtalled the 
bell and alarm device on this coin box and that the alarm 
would be set off if a key were inserted and given "a trifle 
of a turn of about, wybe, 1/G4th of an inch,*® and that the 
box would open if the keg were turned 211 the wy. 


The defendant teok the stend and testified that 
he had gone to the Government Hospital on the evening in 
question to visit a men who wee in the Hospital, and that 
when he firet entered he went to the telephone booth * to 
call up my aunt, as I wes coming out, and eo forth, #nd then he 
grabbed me," that he did not hear any alarm; that he did 
not insert any key in the coin box in the booth; that he had 
no key with him and thet he did not attempt to open the coin 
box, in any manner. ©n crosseexemigation he yaa shown the 
keys which hed been taken from his car and he was asked 
what they vere and he anewered, "Well, they wouldn't have e 
I don't think they would fit any box in the hospital if they 
tried them." He was then asked why he had run away and 
he anewered, *I didn't«run away. He cnme up atid grabbed me 
and naturally I pushed him away from me." 


In view of the foregoing etatement of the testixony, 
it is our opinion that the argument made by the defendant in 
support of his appeal, to which we have above referred, is 
quite untenable. iI, connection with that argument counsel 
for the defendent states that the employee of the Telephone 
Company, who installed the alarm on the coin box involved in 
this case, "testified that the alarm, could not be set off 
without breaking the seal," end it was then pointed out that 
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the employee who examined the bor shortly after the 
defendant was arrested found the seni intact. The testie 
mony of the witness who installed the alarm was not as con- 
tended for by counsel. Nowhere in his testimony, as we 
have examined it in the record, does he state the slarm 
eculd not be set off without breaking the seal. i doubt 
the seal would be broken if the box was opened, but it 

is not the contention thet the defendent succesded in 
opening it, but that he merely attempted to de so. The 
testimony clearly is that the slarm will be set off as 
soon as a key i¢ inserted in the bex aad given the slight- 
est turn. 


The evidenes shore beyond peradventure of any 
doubt that when the defendant waa in this booth the alarm 
which would be set off in the unnner deseribed above, bee 
gan to ¥ing, and before the guard could reach the booth the 
defendant atepped out of 14; thet as soon as the guard made 
it known that he propesed te detein the defendant, the 
latter put up a fight end made a nearly sueceesful effort 
te egenpe, in the course of which he tried to dispose of « 
quantity of nickels and telephone elugs that be had in his 
pockets; that a bunch of skeleton keys was found in hia 
Fora ear, which, it wae testified would open telephone coin 
boxes. The keys are attached to the record and epeak for 
themselves. We are very clearly of the opinion that, on the 
evidence, the trial court was justified in the finding ande 
and the judgment entered, 


Other points are unde by counsel for the defendant 
in his brief but they are not referred to in the argument 
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presented and under the rule 19 of this court they will, 
therefore, be deemed to have been waived. 


For the reasons stated, the judguent of the 
Municipal Gourt is affirmed. 


JUBGHENT AFFIRMED. 


TAYLOR, Ped. ABD G'OONHOR, J. OONCUR, 
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Plaintiffs in Error. 


Opinion filed Apr. 30, 1924. 


MR. JUSTICE THOMSON delivered the opigion of the 


courte 


By this appeal the defendants seek to reverse 
a judgment of the Criminal Court of Cook County, sentencing 
them to the penitentiary for a term not to exceed the saximum 
fixed by statute, as a punishment for the crime of conspiracy, 
of which they were convicted, 


The indictment involving the defendants contained 
six counts. Under the first three counts the defendants were 
charged with conspiring to extort money from three brothers, 
doing business as Stamos Brothers, in South Chicago. In the 
last three counts the defendants were charged with conspiring 
to unlawfully interfere with the business of large numbers of 
individuals, firms and corporations, engeged in the bakery, 
restaurant, grocery, meat, general merchandise, and other 
businesses, in order to extort money from them. All the counts 
alleged that the conspiracies were unlawfully entered into 
and carried on, on November 18, 1919, and for @ long time 
prior thereto. The activities of the various defendants in 
connection with the alleged conspiracy, as shown by the 
record; covered a period beginning as early as April and 
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May 1919, and extending into September and October of 

that year, The defendants contend that the verdict and 
judgment against them are contrary to law because up to 

July 1, 1919, the law in Illinois provided that one convicted 
of conspiracy should be imprisoned in the penitentiary for a 
period not to exceed five years, and, under that law, the jury 
fixed the period of punishment within the limitations speci- 
fied in the statute, and in this connection the defendants 
argue that if there was any such conspiracy as charged in 
the indictment, the evidence is such as to show that it 

was entered into as early as April 1919, when the former 

law as to conspiracy was in effect, and that any acts that 
may have followed should be ®onsidered merely as a contin= 
pance of the initial conspiracy. This contention is not 
tenable. The evidence in the record shows that although 

the conspiracy complained of was entered into prior to July 
1, 1919, when the Paroéle Act providing for indeterminate 
sentences went into effect, acts were committed in further 
ance of the conspiracy long after that time. Oonspiracy is 
a continuous offense. The Statute of Limitations begins to 
run, as to conspiracy, not from the time the conspiracy was 
entered into but from the time of the commission of the last 
overt act in furtherance of its object. Qooke v. Fhe People, 


231 111. 9; Ochs v, The People, 124 Ill. 399, Im an indicte 
ment for conspiracy the time is to be measured from the com 


mission of the last overt act and not from the origin of the 
conspiracy. The time actually alleged in all the counts of 

the indictment in question, was November 1919, and the various 
acts complained of in connection with the formation of the 
conspiracy and its execution, as testified to by the witnesses, 
covered a period of approximately six months prior to that time. 
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That being the situation, the verdict and judgment of the 
Oriminal Court were properly based on the law which went 
into effect July 1, 1919, 


The defendants further contend that theevidance 
in the record is not sufficient to support the verdicts 
against them. In this connection it is argued that incie 
dents testified to by certain witnesses were improperly 
admitted in evidence and that motions made to strike out 
such testimony were improperly overruled, on the ground 
that it did not involve all of the defendants, nor did 
the witnesses referred to, testify that they had ever paid 
anybedy any money or that they had ever been asked for any 
money. Assuming such to be the case, it woubd not necesse 
arily follow that the evidence was improper. To be competent 
in @ conspiracy case, where the charge is that the conspiracy 
was formed for the purpose of extorting money, it is not 
necessary that the evidence: shew that each defendant was paid 
money or that every witness was required toe pay money, If any 
evidence offered tends to show a concert of action along a 
given line, or action by an individual defendant, which in 
concert with the same or & similar course of conduct by 
another defendant, was designed apparently for the common 
end © complained of, such evidence is competent. From the 
very nature of the case the evidence submitted in proof of 
a charge of conspiracy will be circumstantial, It is argued 
that there was no evidence of concerted action or agreement 
between the defendants. While it is true that a common 


design is the essence of « conspiracy it is not necessary 
to prove in such a case that the defendants actually came 


together and agreed to unite in such a design or to engage 
in a common effort to accomplish it. It is only necessary 
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to show that the defendants, either by acting together or 
separately, pursued a course tending toward the accomplish= 
ment of the same object. It makes no difference whether 
the evidence shows that the various defendants employed 
the same means or different means or that one defendant 
performed one act and another defendant some other act, 
with a view to attaining the same object, for in either 
case, the jury will be justified in concluding that they 
were engaged in a sonspiracy to attain such object, In 
such cases every person involved in a conspiracy is deemed, 
in law, a party to all the acts done by any of the others 
in furtherance of the commog design. Ochs v. Tne People, 
124 Iil. 399. 


In this connection it is thecontention that the 
trial court erred in permitting the testimony of the wit= 
nesses Gendek and Nageda and Young, to remain in the record. 
Gendek testified that he was in the grocery business, with 
his brother, and that in September 1919, the defendants 
Boatman, Blevins and Walezak came to their place of business 
to get them to observe certain hours in the conduct of their 
business, and the witness explained to them that it was im 
possible to do so, whereupon, the defendants named, threaten— 
ed that unless their request was complied with they would see 
that the witness and his brother would receive no merchandise, 
On that very day the bread deliveries to the place of busi- 
ness of the witness and his brother, were stopped, ths store 
was picketed and through thet means deliveries of sugar to 
the store were @topped, When this happened the witness went 
to the Union Headquarters and saw Blevins and Boatman. Later, 
they came over to the store with Walezak and another, and 
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demanded $25,00 for inittation and dues, by the payment of 
which they said the witness would become a member of the 
Association and they also demanded $12.00 further for picket 
duty. The witness never paid these amounts but gave the 
fourth party who was present with the three defendants named, 
a check for $2,00, which was never cashed. The pickets, 
however, were withdrawn. Wagoda testified that he was in 
the grocery and meat business; that in August 1919, the 
defendant Walesek called upon him and demanded that he join 
the Union, but the witness said he did not care to, wheres 
upon he said, "If you don't join the Union we will come out 
and bother yous’ The witness further testified that later 
he saw Walezak, Boatman and Blevins about his place of busi= 
ness, and saw them stop a baker who was about to deliver 
goods to him and also a farmer, and that he heard Walezak 
direct the latter to drive by ~ "this fellow is on the black 
list." He further testified that he later went outside and 
asked Walegak what he was doing and he replied that they 
were going to put the witness out of business and told him 
he could not buy %a nickel's worth anywhere;" that he drove 
ever to Armours to get some material but changed his mind 
when he saw Blevins was there ahead of him; that on this 
occasion Blevins told him to "come down there and we will 
fix it up;" that he saw them in the afternoon and at their 
suggestion he gave Walozak $16,00 and there was no more 
picketing, He testified thatwhe paid the $16.00 so that he 
could get his meat; that he got a receipt for the money and 
a card from the Butbhers Union, but he never attended any of 


its meetings and apparently he did not consider himself a 
member of it. Young testified that he was the proprietor 
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of a small grocery and delicatessen store; that in September 
1919, Boatman came to his store with three other men and 
demanded that he observe certain hours in running his store 
and he replied that he might as well close it up altogether 
if he observed such hours; that after some discussion they 
left and the next day there were pickets in front of his store 
and that by means of their presence, deliveriesyof goods to 
his store werepreventeds In our opinion all of the testie 


money referred to was properly admitted. 


The defendants make the seme contention with 
respect to the testimony of the witness Gheske, That wite 
ness testified that he was the Manager of the Woolworth 5 
and 10 cent Store in South Chicagoj;that he met the defend~ 
ants Vind and Pipes at a time when there was an attempt to 
"“Unionige the store;" that at this time the witness assured 
them he was willing to pay the Union seale and comply with the 
Union hours but that he would sign no agreement as it made no 
difference to them whether their workers belonged to the 
Union or note He further testified that in the latter part 
of April the Woolworth store began to be picketed and that this 
continued up to the middle of July, when an injunction was 
secured stopping it; that these pickets stopped customers 
from coming into the store, blockaded the entrences, and 
called the clerks names; that in the course of these proceed= 
ings, the defendant Vind advised the witness that he had better 
do something about the situation and added "There will be 
trouble." He furbher testified that he was called down to the 
store on the mornigg of July 30, 1919, and found all the wim 
dows in the front of the store had been broken. In our opin= 
Len, this testimony also iwas propere Testimony was submitted 
tending sufficiently to comnect the window breaking with the 
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defendants as to make such evidence competent. One Oskierko 
testified that he was a chauf@eur in 1919; that on one occasge 
ion, the time of which he was not sure, but which he said was 
about two years prior to the trial, the defendants Blevins, 
Boatman, and Walezak had engaged his car "to go fisking;* 

that at first only Blevins and Boatman were in the car and at 
their direction he turned down Commercial svenue where the 
Woolworth store was loceted and just as they were going by 
that store "the windows started rattling and so we went along 
the street and went out to Indiana;" that as they went by the 
Woolworth store and heard"the crash® one of the men sitting 
in the rear said, "Step on it and let's go." Very apparently 
this witness was a hostile witness for the prosecution. He 
apparently had e great deal of difficulty about fixing the 
time of the occurrence about which he testified. Apparently 
this case had been tried previously and after attempts to get 
the witness to fix the time, had failed, the prosecutiom was 
permitted, over objection of defendants, to ask the witness 
whether he recalled, in connection with his testimony at the 
previous trial, that, referring to the incident in question, 
he had been asked whether during the summer of 1919 he had been 
engaged by any of these defendants to go on any trip with them 
and he had answered, "Yes", I, connection with the ruling 

on this objection the court asked the witness if that refreshed 
his recollection and he said it did. I, our opinion, this ine 
q@hiry was properly allowed. On orvss-examination the witness 
stated that when they passed the Woolworth store they heard 

a sound as though the windows broke, On regdirect examination 
he testified that the defendants named saw him around 10 
etclock in the evening and told him they would want him about 
midnight; that after the windows were broken they told him 
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to go around the corner, and then told him to "step on it", 
After again refreshing his recollection es to his testimony 
at the previous trial, it was brought out thet after the 
occurrence about which he testified, he was told to "keep 
still," In an effort to show the attitude of this witness 
the prosecution was properly permitted to show the efforts 


which had been made to get him into court. 


The defendants contend that admitting all the 
facts testified to by either of the three Stamos brothers , 
to be true, none of the counts of the indictment are thus 
made outs In our opinion the record does not support that 
contention, James Stamos testified that he and his brothers 
were ig the hotel, bakery and restaurant business, and had 
been located in South Chicago for 20 years; that in the late 
ter part of April 1919, their contract with the waitresses 
ran out and they head a etrike; that the defendant Pipes and 
3 number of delegates from the Union came to their place 
of business on May 1; that there were fifteen or twenty of 
them; that ire. Pipes presented a contract which she requested 
the witness to sign; that he stated that he could not de so as 
he belonged to the Restaurant Agesociation and he suggested to 
her that she go and see the president of the Association; 
that she replied that she did not have te, and told the wite 
ness that if he did not sign the contract she was going to 
take away the Union card that was apparently hanging on the 
wall, or somewhere in view, end the witness replied that thet 
was up to her, whereupon she came inside the counter, picked 
up the card and called to the girls who were at work in the 
place, to walk out, which they did, after which, she went 
over to another restaurent, operated by the Stamos brothers 
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and called out the employees there, on a strike, The follow 
ing morning there was @ general strike at all the restaurants 
in South Chicago, and the proprietors of these restaurants 
closed them up. The witness sbove referred to, testified 
that his restaurants were picketed; that later, he and his 
brothers went to see Mrs. Pipes and she said that she hag 
nothing to do with the situation,- that they would have to see 
the defendant Vind, who was the president of the Trade and 
Labor Assembly; that two or thrée days later they went te 

the place where Vilig/ and ure. Pipes came to the door first 
and said that their committee did not desire to see all the 
delegation that was present, but only the Stamos brothers, 
and therefore the latter were admitted alone. This witness 
furbher testified that he saw the defendants Vind, Blevins, 
and Boatman and also a stranger he did not know; that Vind 
stated that "You fellows come to this town and malmw all kinds 
of money, You get rich and never think anything about the 


Unions, One of the brothers replied that they had always 
recognized the Unions, whereupon Vind said, among other things, 


“You fellows got to do something or get out of town, one of the 
two;" that one of the brothers replied that they had done no» 
thing to cause them to leave town; that Vind then said, "You 
know these strikes cost big money," whereupon, he took out a 
piece of paper and put down three ciphers, with a space left 
in front of them, end handed it to one of the brothers who 
looked at it and then asked Vind what he meant and Vind re= 
plied, "Can't you read it? It is just exactly what I mean;" 
that the brother then handed the paper to the witness, who 
remarked that it meant money and the witness then asked that 
he and his brothers be permitted to retire to another room for 
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a few moments, which they did; that very shortly they returned 
to the other room and offered to pay $1,000; that Vind said 

the committee was to have a meeting that night or the next 

day, and if they were willing to accept that amount, Vind 

said they would see the Stamos brothers again. This occurred 
on Saturday and the witness testified that on the following 
Monday they went back to the same place with $1200e00. On this 
occasion Vind, Blevins and Rath, as well as the stranger refer= 
red to,were there. The brother who had the money was told 

to put it down on the table and he did so, whereupon, the 
witness testified, the defendant Vind took a hat and placed 

it over the money and it was left there, At the Saturday 
conference Vind had demanded that the Stamos brothers sell out. 
They were operating three places of business in South Chicago 
and they did sell out two of them. At the Monday conference 
the defendants there present directed the Stamos brothers to 
0211 in their successors and thgy went to the next room and 
telephoned them to come over to the South Chicago Club, where 
these twansactions were had. They came over and met Vind and 
Mrs. Pipes and Blevins. fhe other Stames brothers testified 

to the same general effect. There aresome differences in 
their descriptions of these conferences, but in substance they 
each corroborate the others. Counsel for the defendants sontend 
that the money was not paid by the Stamos brothers fer the pure 
pose of preventing a boycott, and that they closed their places 


voluntarily, and were not prevented by anybody from opening 
them. After reading the testimony, it is rather difficult te 


appreciate how such contentions canébe made with sincerity. 


It is also contended that the testimony of the witness 
Billis did not tend to suppert any count in the indictment. That 
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witness was a restaurant keeper in South Chicago. He 
testified that the second day after he bought a half in- 
terest im the restaurant, he was visited by the defendant 
Pipes, who asked him to join the Union and he replied that 

he was a restaurant owner and not a worker, and she replied 
that wheretherg were two owners, one of them had to be in 

the Union. He further testified that three days later she 
returned and again insisted that he join the Union; that she 
wanted $15.00 26 an initietion fee, and he finally paid 
$7.50, and remarked in a joking way, that she probably got 

@ commission out of it, whereupon, she became very angry 

and soon after she left, two men came to his place of 
business and tried to remove the Union card which she had 
left and these men notified the witness that he should be at 
the Union Headquarters on the following Thursday. The wit= 
ness further testified that at the time appointed, he went 

to the Union Headquarters where he saw the defendants Pipes 
and Boatman and they asked him what he had meant by making 
the remark he had, and he explained that he had said it as 

@ joke, The defendants refused to regard it in that light or 
to receive any explanation from the witness, and he testified 
that when he endeavored to explain matters one of them said 
"The more you talk the more fine you get," and thatafter some 
conference they told him his fine was §50 and that he was to 
pay it within a week, He apparently settled the matter for 
$35, which he paid to the defendant Pipes, and he testified 
that the Jatter told him that if he didn't pay the fine she 
would make him go away from Chicego. In ovr opinion his 
testimony tends to support the charges in the indictment. 

It secms entirely clear that the efforts of these defendants 
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who are named by this witness, did not amount to a bona fide 
effort to get a Union member, but it was a perfectly plain 
case of conspiracy to extort money from the witness. The 


witness testified that he never attended @ Uniom meeting, 


The defendants further contend that the testimony 
of the witness Smukala should have been stricken from the 
record. The witness was in the grocery and market business, 
employing no help. He testified that in 1919, a committee of 
five visited his store, including three of the defendants, 
and that Blevins did the talking, telling the witness the 
hours of opening and closing his plece of business, which 
they demanded he observe; that the witness explained that 
he could not afford to do that and they replied that they 
were going to force all the stores to observe those hours, 

It appears from the evidence that this witness did not fol- 
low the directions of the delegation that waited upon him 

and he testified that about a week leter the defendant 
Boatman returned to see him and stated that he noticed that 

he was not following the directions that had been given, which 
the witness admitted, observing that the same was true of his 
neighbor, whereupon, Boatman cursed the witness and said they 
had not laid down the rules as to hours, for the witness to 
break them, and added, "If you don't close up we are going 

to put you out of business." The argument against this testa- 
mony is that it is not shown that any of the defendants demanded 
money of this witness. As hereinbefore stated, it was not 
essential to the competency of the testimony of each witness, 
that money was actually extorted from them. The testimony of 
this witness showed an experience which was similar to that 
which was had by many other witnesses, some of whom paid over 
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money as fines or dues or under some other disguise, and 
some of whom did not. All such evidence is entirely com 
petent to show the genefal line of conduct persisted in by 
the different defendants, some of them appearing in the 
teatimony of some witnesses and others appearing in the 


testimony of other witnesses. 


It is further contended that what is referred to 
in the brief of counsel for the defendants as "the Altmeier 
incident" sustaims no count of the indictment. That witness 
testified that he was in the wholesale meat, fruit and vege= 
table business, having two markets in South Chicago, employ=- 
ing 25 men as meat cutters, clerks and drivers; that im the 
latter part of October or the first of November 1919, the 
defendants Boatman and Blevins came into his store and said 
they understood the witness was selling material to the steel 
mills, where there was a strike on, and they told the witness 
that they had turned back a load of meat ©. he had sent out 
that morning. He testified that Boatman said, "You're supply 
ing these mills and we are going to run you out of Chicago," 
and that Blevins said; "We are going to make a bum out of you, 
- you have done too well here in South Chicago anyway;" that the 
witness replied that he had always been a good Union man and 
that he would go on his truck and drive it himself and that he 
proposed to supply the steel mills, inasmuch as other markets 
employing Union men were supplying his customers; that he was 
having no trouble with the steel mills nor with his employees 
and he saw no reason why he should discontinue selling these 
people, whereupon, Blevins, said, “All right, you are not going 
to do it; we are running South Chicago, and we are going to 
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make a bum out of yous” The witness testified that pickets 
appeared before hjs place of business on the following day 

and remained there a week; that Blevins and Boatman appeared 
each day and walked up and down in front of his stores and 
stopped customers, telligg them not to"go into this man's 

store, he is a fink and a scab, unfair to organized labor,* 

He further testified that shortly after that there was an 
expbosion in the rear of his building. This testimony was 
objected to on the ground that it was not wmnnected with the 
defendants. In our opinion the objection wasproperly overruled 
in view of the testimony of the witness as to the threats of 
Boatman and Blevins, In our opinion, for the reasons already 
stated, the testimony of this witness was competent and meterial, 
In this connection, the testimony of one Kenny is to be considere 
ed. He testified that he had been a butcher for 32 years and in 
1919 was in the employ of Altmeier and that he was a member of 
the Meat Cutters Union, He ttestified that in that year a strike 
was called, and in this connection he had a talk with the defende 
ant Amborski, who was the president of the Meat Cutters Union; 
that the witness asked him if there was going to be any settle= 
ment of the strike and he said there was not going to be any 
settlement. He testified that he told the defendant Amborski 

he would not get the wages he was getting at Altmeier's if he 
was obliged to secure employment elséwhere, and Amborski re= 
plied that this did not concern him and he added that they 

were going to put Altmeier out of business. At Amborski's 
direction, the witness saw the defendant Walczak and the 

latter told the witness he had better find work elsewhere, 

for they were going to put Altmeier out of business. 


It is contended by counsel for the defendants that, 


regardless of what may be said as to any other defendant; it is 
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not shown that Amborski had anything to do with any trans- 
action testified to in the record, beyond showing that he 
was president of the Union and presided at a meeting at thich 
a strike was called on Altmeier, We have just referred to 
the testimony of the witness Kenny to the effect that Ambor= 
ski stated they were going to put Altmeier out of business. 
The witness Tomazeosky testified that he was a meat cutter 
employed by Altmeier; that Amborski was the president of 

his Union and Walogak the business agent, and Boatman end Blev+» 
ins were other officials of the Union, This witness also 
testified to the activities of these officials against alte 
meier, The witness Stefansky testified that he ran a butoher 
shop and grocery; that he had no trouble with the Butchers 
Union in 1919, but he did have trouble with the chauffeurs. 
He testified that he knew Boetman and Amborski and that they 
came to his place of business and directed the observing of 
certain business hours; that nothing happened to his windows 
at that time, but they were broken when the Ghauffeurs Union 
wes on @ strike. In connection with the testimony ef this 
witnese, the defendants! contention is that their objection 
to it should have been sustained. Theehjection was overruled 
on the promise of the prosecution to connect the defendants 
with the breaking of the windows, The contention is further 
made that the prosecution failed to so connect up the testi~ 
monye In our opinion the record shows the contrary. The 
witness Morrison testified that he was a switchman in the 
employ of the Baltimore @ Ohio Railroad Co., md in 1919 was 
a taxi chauffeur. He also testified that he knew Boatman, 
Blevins, Vind and Walozak and that on one occasion they had 
engaged his cab, about 9o'clock at night and that he had 
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driven them down to the Union Headquarters, and that after 
leaving there they drove to 94th street and Commercial avenue 
in South Chicago, where all the defendants named got out and 
got some bricks; that they then directed the witness to 
"drive dowm to the Bush," which wes a term applied in South 
Chicago, to the Polish settlement. The witness then testi- 
fied that he did not know Stefansky but that he knew where 
his store was located, at a triangle corner in South Chicago, 
and he testified that,on the ocoasion referred to, at the 
direction of the defendants named, he drove agound the corner 
where Stefansky's store was located, and as he went around 
the corner he heard a orash of glass, whereupon, one of the 
men in the machine told the witness to "step on ite" The witness 
was not very definite in his statements of the time of this 
occurrence, on direct examination, but on oross-examination 
he stated that it was "three years age" which would make it 
in 1919. 


We have referred to the testimony of several witnesses 
who, in our opinion, clearly involved the defendant Amborski and 
who connected him with several transactions testified te, and 
apparently carried out by various defendants in furtherance of 
the conspiracy charged. The witness Cheske, the manager of 
Woolworth's 5 and 10 cent Store, in South Chicago, who has 
already been referred to, also mentioned Amborski and stated 
that he was frequently seen in front of the store during the 
time it was being picketed and when these pickets were stopping 
customers and were blockading the entrances and calling the 


girls names. 


The defendants contend that the trial court erred in 
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& number of rulings on the testimony, We have already 
referred to most of the rulings complained of. It is, 

of course, unnecessary to make the testimony of any wite 
ness competent, that it appear that the occurrence ree 
ferred to in the testimony, involved all the defendants. 

As already stated, a conspiracy may be proved by circum 
stantial evidence. Circumstances disclosed by the testie 
mony in this record, clearly establish that there was a 
conspiracy to extort money, and a concert of action on 

the part of the various defendants involved, When a con= 
spiracy is established by the testimony, the law is that 

the acts and declarations of each conspirater, in furthere 
ance of the common design, are to be considered as the acts 
and declarations of all of them, and such acts and declara~ 
tions are evidence as aginst all of them, whether they were 
all present or note One of the witnesses whose testimony 

is complained of is Lena Coleman. That witness testified that 
she was employed at the Woolworth Store, working for Mr. 
Cheske; that she went out on a strike and remained out a 
month and then left the Union and went back to work; that 

the only defendaht the witness knew was lirs. Pipes, whom 

she had seen many times; that during the strike she saw one 
of the girls "beaten up"; that the witness and the girl 
referred to, whose name was given, left the store about 9 
e'clock one Saturday evening and that four girls attacked the 
companion of the witness and "beat her up"; that they were 
workers at the store; that they tore the girl's sweater and 
knocker her down, It is argued, as to this testimony, that 
its only purpose was to insinuate that in some way the defend» 
ants had something to do with the incident referred to, and 
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that in this manner 4n effort was made to arouse the passions 
and prejudices of the jury. Ig our opinion the testimony 
was competent, The witness Cheeke had testified that the 
store at which the witness Coleman was employed, was pickete 
ed for weeks and that in connection with the strike cal led 
at their store, the defendant Vind had advised him that he 
had better do something about it and he said "There will 

be trouble." The testimony of the witness Coleman shows 

the @fendant Vind was right when he told Cheske there would 
be trouble, and the same thing was proved when it was shown 
that all the windows in the store were smasheds 


Complaint is also made by the defendants of certain 
instructions given by the trial court. It is pointed out in 
this connection that the court gave three instructions on the 
subject of reasonable doubt, which were given by the prosecu= 
tion, Too many instructions on the same subject should not 
be given, but we would not reverse this judgment for the give 
ing of these three instructions, Moreover, the defendants are 
not in a very good position to urge this point, as they them= 
‘selves offered five instructions on this subject, four of which 
the court gaves 


Complaint is made of another instruction, wherein 
the court instructed the jury "that in order to make a valid 
contrac® it must be entered into willingly and must express 
the intentionnof the parties, Any contract which is the re= 
sult of coercion or intimidation which induced a person to 
enter into it by fear of resulting injury to himself or his 
property by unlawful acts is not a contract and has no force 


in lawe The court by this instruction does not mean to in 
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timate anything as to what are or what are not the facts 

in this case." In our opinion the giving of this instruc 
tion was proper. It is true as the defendants contend that 
there was neither any @unt in the indictment nor any evie 
dence tending to show a conspirag “to force anyone to enter 
into such a contract." But it ie the position of the defende 
ante that whatever any of the witnegses were shown to have 
done, they did of their own free will, and that any payments 
of money that were made, by any of the witneases to any of 
the defendants, were legitimate and proper payments for lawe 
ful objects and that there could be no complaint because some 
of the witnesses joined the Union and made certain payments 
in connection with that matter. The instruction was pertine 


ent in connection with that contention. 


The defendants complain of another instruction 
wherein the court instructed the jury that "no labor union 
hag any lawful right to levy a fine against a person not 
belonging to thet union, and any attempt to levy a fine 
against such person and to collect the same by inducing 
his men to quit his employ, is illegal, and a conspiracy 
to accomplish this end is a violation of the criminal lew 
of this state," The argument made against this instruction 
is that there is no testimony in the record to sustain it,- 
that there is no evidence ‘of any fine or levy ageinst any- 
body or aff any attempt to collect such a fine, by inducing 
employees to quit until it was paid. How counsel can ade 
vance such an argument is difficult to see. Counsel is 
either not familiar with the record or they assume that the 
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court would not become so. We are not sufficiently familiar 
with matters of thie kind to know the term which might accur- 
ately be applied to the payment of $1,000 or $1,200, made 

by the Stamos brothers but that they paid it is as clear 

from the: record as anything can well be, and it is equally 
clear that they paid it for nothing except to buy their 
peace. The witness Abatzis, the proprietor of a restaurant 
in South Chicago, testified that he attended a meeting at the 
South Ghieago Olub at which the defendant Pipes was present, 
among others. At that meeting there was ijiscussed the ques= 
tion of the witness entering into an agreemen’ with the 
Waiters Union, and also the matter of hours. The witness testified 
that one Cosharie was at that meeting; that at the time of 

the trial he thought Gosharis was in Europe; thet on the 
eccasion in question the defendent Pipes asked Cosharis for 
$50.00, as a "fine because he didn't walk out when we called 
a strike at the Paris restaurant." He testified that 
Cosharis replied thet he didn't have any money and the defend=- 
ant Pipes told him he "shouldn't get back to the restaurant 
business unless he pays the fine." This witness further testi-~ 
fied that the fine was paid; that the witness gave Cosharis 
the money and the latter paid it te the defendant Pipes. 

On cross-examination he testified that it was stated at 

the time that the reason we "were fined was because we had 
violated the rules of the union.” We have already referred 

to the testimony of the witness Billis who was required by the 
defendants Pipes and Boatman to pay a "fine" of $35.00, 
apparently as a punishment for the remark he stated was a 
joke, to the effect that the previous amount which had been 
demanded by the defendant Pipes, as so~called initiation fee, 
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was a payment on which she would probably get a commis=- 


sion. 


Finally, the defendants complain of an ine 
struction given by the trial court, in which the jury 
were told "that it is illegal and unlawful for any per- 
eon oF persons by force or injury tending to violence, 
or by intimidation to compel a person against his will to 
do. or refrain from doing any act which under the law he 
has @ legal right to do." The objection urged to this 
instruction is that it igneres the conspiracy feature of 
the case and tells the jury that if there were any acts 
testified te, such as are mentioned in the instruction, 
the jury should find the defendants guilty, regardless of 
whether they were the result of @ conspiracy or not. The 
instruction is open to no such criticism It says nothing 
about the jury finding the defendants guilty. It contains 
a correct statement of the law on a subject which is per 
tinent to the issues and is fully justified in view of all 
the evidence before the jury+s 


We find no error in the record and the judgment 
of the Criminal Court is therefore affirmed, 


JUDGMENT AFFIRMED, 


TAYLOR, Ped. AND O'CONNOR, J. CONCURe 
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W. be MURDOOK BROKERAGE 00 —166 
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Ve 


JAMES Ro BAKER & COMPARY, 


Appellee, 
Opinion filed Apr. 30, 1924, 


UR. JUGTICN THOMSON delivered the opinion 
of the court. 


The plaintiff, W. &. Murdoch Brokerage Go., 
brought thie suit ageinst the defendant, dames RF. Baker 


& Gompany, in the Nunicipal Court ef Chicago, seeking te 
recover damages for breach of « contract, entered into 


by the parties under date of April 30, 1919. By the terms 
of the sogtract, the defendant agreed te sell and the 
plaintiff agreed to buy 1,000 cases of canned salmon at 
$6.00 per case, for July - August delivery. Only 316 

eases were d¢livered under the contract. The issues were 
subsitted to the court without a jury, resulting in « 
finding for the defendant. Judgment me entered secordingly, 
to reverse which, the plaintiff hae perfected this appeal. 


The parties had been dealing with one another 
for a nusber of years, the defeniant sometimes selling goods 
"as brokers and at times on our ows account,” as the witness 
Baker testified. At no time did the defendant own a canning 
factory of its own. Yhie fact was known to the plaintiff, 
end when the contract sued upon was entered into by the pare 
ties, it ia admitted that the plaintiff knew it would be 
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neceseary for the defendant to get the salmon contracted 
for, from others, for the purpose of filling the contract. 


The contract was apperently executed on a form 
used by the defendant. It ealled for 1,000 cases No. 1 
fall Standard Alaska Pink Salmon, at $1.50 per desen or 
86.00 per case. The contract contained a paragraph reeding 
as follows; | 

*SHORT DELIVERY; Geller shall not be liable 

for short, late or nonedelivery caused by destruc- 
tion of cannery, shipwreck, floods, strikes, short 
peek or other unaveideble cause; in which event 
after shortage is discovered, pro rata delivery 
shall be aude by Seller and accepted by Buyer. 
Buyer shall, in case of destruction of his place 
of business by fire or the elenents have the right 
to esaneel 211 or epi eof thie contract by lg 
Seller written notice within & reasonable tine. 

The contract was executed by the plaintiff ae * Buyer” 
and by the defendant as "Seller", and below the signatures of 
the two parties was 2 third line on which there appesred no 
signature end at the end of this line, there was printed the 


word *Broker*, 


It is shown by evidence in the record that salmon 
which are used for canning purposes are caught in fish traps, 
leeated om the sounds and near the mouths of rivers slong the 
upper Pacific coast of Worth America. The extent of the 
gatoh in any year depends entirely upon the number of fish 
that come to the traps of their own volition. They may» 
not be attracted into the traps by any arfificial means. 

The" runs" of salmon resulting in the catches which are aveile 
able for canning purposes, occur ennually. As a rule the 
fun begins early in July 2nd ends in September, 1% somee 
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times happens that the run in 2 given year may be below 
normal and there then reeults what is known as a "short 
pack." Although there may be a normal run of salmon, 
generally, there may be a smell run at given points along 
the const, thus yielding a comparatively small nausber of 
galmen for canning purposes to such cenneries as are Located 
at those pointe, depending for their supply, on the catch 
made in contiguous waters, it was shown by the evidence — 
that the term "short pack* as used in the trade and in the 
contract here sued upon, means a shortage at a particular 
cannery, and not in the totel production for the season, in 
the industry as a whole. The «vidence alse was to the effeet 
that "It is not the practice among the trade for a broker 
whe a¢lle for partioular eanneries or packers, in the event 
of its not getting the fuji smount of the order, to go inte 
the open warket end supply the difference.* 


The defendant interposed tro general. lefenses 
to the plaintiff's quit, It wee the defendant's contention, 
firet, that it was en agent and not the principal; and second, 
that if held to be the principal, it had entirely complied 
with the terme of the contract, because the canners supply~ 
ing the salmon for thie contract suffered a “short pack” in 
the 1919 season, which made it possible to deliver only 51 
per cent and that deliveries to that ertent were made to the 
plaintiff under this contract, 


There seems to be si monfusion of terms in the 
arguments presented by the respective parties, as we read 
them in the briefs, One may have executed ® contract, not a8 
am agent for another wut ae & principal, and yet he may be « 
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a broker merely, and his liability on the contract seasured 

by his obligetions as a broker. in our opinion, from all 

the evidence in this reeerd, the defendant did not execute 

the contract sued upon as the agent for a principal. In case 
of a breach, the plaintiff could sue and hold liable, under 
the terms of the contract, nobedy but the defendant, Sut it i 
slso true that the defendent was 1 broker end was known to be 
euch by the plaintiff. In other words, the defendant was the 
principal in a brokerage contrect. 


ur. wurdogh of the pleintiff company testified that 
he did not know the defendant was scting es a broker in this 
transaction. We have difficulty in appreciating that such 
could be the case, It ia admitted thet the plaintiff knew all 
the time that the defenden$ wea not a canner and thet it owned 
no gannery but would, of necessity, fill this contract by have 
ing shipwentewsde by parties who were canners, to the plaintifs 
A broker is a middleman, whe, for a comaission based on the 
value of the transaction, negotiates the sale of commodities 
for others. That is exactly what the defendant was and such 
was precisely the nature of the transaction invelved in this 
ease, as shown by the evidence, 


Murdoch teatified that Re probably signed the cone 
tract sued upon on May 2. it wae spparently signed by the 
defendant on April 30, in Chicego, where defendant wae located, 
and then sent to the plaintiff, the latter being located at 
Birmingham, Alabama. The defendant wrote the plaintiff a letter 
under date of April 26, which Murdoch said he had before him 


at and before the time he signed the contract. in this letter 
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the defendant advised the plaintiff, “We are selling 
Salmon today firm * * “ Pinke #1.50* * * JulyeAugust 
shipment * * * your brokerage on all sales for shipment 
from the coast unless we advise you to the contrary * * * 
will be2%. Our packers have tightened on us; the most 
liberal today only pay us 34% - most of them limit us to 
2i%e" Under date of May 1, the defendent sent the plaintiff 
a telegram which was doubtless received, ani which Murdoch 
aimite was probably received, before he signed the contract, 
and in this telegram the defendant advised the plaintiff, 
among other things, "Pack will be short. * * * Offering 
atrong reliable packer. Your brokerage two per cent.® 


Apparently the plaintiff was buying the salmon which 
wasthe subjectematter involved in this contract, for certain 
gustomers. in the course of his testiuony, “urdoch stated 
that he “was representing Mr. Baker (the Baker of the defendant 
company) as a subebroker.* {hat covld hardly have been on any 
theory except that Baker or his company had made the contract 
in question, in the capacity of a broker. The testimony just 
referred to was given in connection with an explanation of the 
witness concerning the letter he had written the defendant in 
October, 1919, after the parties had had a controversy over 
the subjectematter of their contract, In that letter Murdoch 


advised the defendant that, 


“The trouble with this deal is that relying 
on the JulyeAuguet shipment clause, buyers have sold 
the salmon and are being called on to meke delivery, 
and then, too, there is a feeling in this section which 
finds expression through the Southern Wholesale Grovers 
Association that the Coast interests are pursuing uethods 
which are unfair to the jobbers snd consumers and they 
are inclindd to stand on any legal rights they sey have, 
The Murdoch Brokerage Company, in their capacity es sube 
brokers representing you, have presented to contract 
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buyers your correspondence but the wbuyers do not 

accept your view of the matter and are advised 

that they have substantial rights in these cone 

tracts. They also feel that behind these con 

tracts is « strong concern who is no friend of 

pene and who eg ey are carry out these 

contracts, or able, pay the damages suse 

tained. I do not doubt that your records are 

clear in the matter, as sta in your letter, 

but the contract which was signed the buyer 

and by you, as seller does not show that yes re~ 

presented any principal, ond the buyers thought, 

and I ms § be for saying it, that they 

were denling with you direct ae seller and not 

as broker,* 

in the Light of the correspondence referred to, 

and notwithstanding the position teken by the plaintiff, 
in the last letter, we are of the opinion thet the plaine 
tiff mush have known, at the time the contract was executed, 
that the defendent was contracting as a broker. It was known 
not to be a canner or packer itself. it refers in ite correse 
pendence to "our packers," and to the fact that the latter 
were limiting it to a brokerage cowsiesion of 3% and that 
plaintiff's brokerage commission was to be 2%. As an apparent 
inducement to the plaintiff*s execution of the cogtract, the 
defendant in ite telegrem of Way 1, said it was “offering 


strong reliable pucker.* 


But we are further of the opinion, that whether 
defendant's position was that of a broker onjy or that of « 
principsl seller, there is no liability on ite part, to the 
plaintiff, in the suit brought for the breach of the contract 
made, in view of the paragraph entitled "Short Belivery" which 
has alrendy been quoted. That paragraph must be given a logical 
interpretation, such as will be in hea®mony with a11 the other 
provisions of the contract. It was apparently put in the cone 
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tract for the mutual protection of both parties. The 

buyer, in this persgraph, was given the right te cancel 

all or part of the contract upon reasonable notice, in 

ease ite place of business was destroyed by fire. In 

ease of a ‘short pack) the buyer wag assured, under the terms 
of the contract, « pro rata delivery based on whatever the 
pack turned out to be, instead of being shut out entirely 

by renson of the making of full deliveries on prior con- 
tracts. 


On the other hand, as a proteétion to the defende 
ant, it wee provided that the latter waa not’ to be liable for 
either short, Inte or nonedelivery caused by "deatruction 
of the cannery.” That of course could not refer to the 
defendant's cannery, for it bad none and plaintiff admits 
knowledge of the fact that it had none. It sould only ree 
fer to the exnnery from which the salmon, contracted for, 
wae to come. Thia paragraph further provided that the 
seller wae not to be liable for short, late or non-delivery 
eaused by “short pack." The evidence in the record is to the 
effect that thie term does not mean in the trade, a shortage 
in the total production of the entire industry, but that it 
means a shortage at a partioular cennery. 


@uch would seem from the evidence in the record, 
to have been the interpretation placed on the meaning of this 
peregraph, by the parties themselves, As to some of the 
testimony offered on this question, it was the plaintiff's 
contention that it was inadmissible, In our opinion it was 
all admissible as hearing directly on the question of the 
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interpretation placed by the parties on their mutual obliga- 
tions under the contract, as they had executed it. Whenever 
it may be onid thet eny ambiguity exists in lenguage used 
in a contract, courts will endervor to place themselves in 
the position of the parties, ané where they, by their conduct 
or correspondence, either contemporaneous with the execution 
of the contract or after ite execution and in connection with 
the cerrying out of its terns, are shown to have given the 
contract a certein construction, the courte will adopt it. 
Any evidence showing or tending to show such a construction 
ef the terns and ——— of & contract by the parties is 

- Sage, 200 Til. 342; 
215 Til. G10; eles 
234 tll. 9. More- 








over, where one of the parties is shown to have placed @ 
certain construction on = contract, to the knowledge of the 
other, and without protest on the part of the latter, the 
construction so placed upon it, will prevail. Snlker v- jill. 


Gen. RoMe Goon guntes Simest v- & 
157 Ill. 605, Even before the eontract was entered into, and, 





as already ateted, as an apparent inducesent to the plaintiff's 
entering into it, the defendant said they were ‘offering strong 
reliable packer® and in their letter of April 26, they referred 
to “our packers.* And as early ae the telegram of Way 1, the 
plaintiffs were advised thet "Pack will be short.” Under 

date of June 17, the defendant advised the plaintiff thet the 
gelmon would be shipped “by J. Le Quiley & Go. or Alaska 
Herring & Sardine So., geattle.* The pisintiff was thus 
advised as to who “our packers" were. wurdoch testified he 
understood from this letter that the defendant had mace arrang 
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nents with or made » contract with these people. Under date 
of August 18, the defendant advised the plaintiff that 
“our packers and all others decided that they will not 
make any deliveries until the pack is finished, so if it 
will be necessary to pro-rate, every buyer will get a 

| square deal.” Thies woe in reply to s communication from 
the plaintiff to the defendant under date of August 16. 

We do not find that letter in the record but apparently 

it wes an inquiry as to why deliveries were not coming 
forward, 


If the plaintiff was interpreting the contract 
to wean thet “short pack” referred to a shortage in the 
industry as a whole and not @ shortege in the pack at & 
given cannery and therefore thet there would be no occas- 
ion te proerate sven if defendant's packers were short in 
their pack, provided the goods contracted for were availe 
able in the general market, its position should heave been 
made known for it mkat have realized thet such was not the 
interpretation which the defendant wae placing on the con= 
tract. The plaintiff not only 4i4 not do this but it ime 
timated the contrary, for, by ite Letter of August 23, 
referring to the contract involved, which the plaintiff 
says “you” (meaning defendant) signed, the plaintiff says, 
“We do not ace how a packer who put out such a contract can 
withhold hie shipments watil his entire pack is made, he 
has definitely and positively agreed to arke shipments dure 
ing the months of July and Auguet, and our buyers will expect 
theee shipments to be made on oF pefore August Sist.* This 
letter shows clearly thet at that time the ple intiff was 
gonsidering the defendant*s Lisbility under the contract, 
aa shat of a broker (for plaintiff adnits knowledge thet 
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defendant wee not, iteeif, a packer) and there is néthing 
in it to indicate that the plaintiff's interpretation of 
the term "Short pack" referred to a shertage in the industry 
ag a whole, It merely contended that where a packer had 
sold for July~Auguet delivery, he wae bound to deliver then, 
without waiting to see if he wae going to have a short pack. 


Murdoch testified that he (apparently referring 
to the plaintiff) received a brokerage commission of 2% 
on the 310 cases of Selmon delivered wader thie contract. 
It ie denied in the briefe thet plaintiff wae a subebroker 
under defendent, on this transaction but that is how plaine 
tiff is referred to in Murdoch's letter of Oetober 11, to 
which reference hae already been made, and it is te be noted 
that in the letter of April 26, defendant advised plaintiff 
that "our (defendant's) packers will only pay a brokerage 
commission of 344" and further, defendant maye in this 
letter that “your (pleintiff's) brokerage" will be 34, rhich 
is the commission Murdech testified he received on the number 
of casea delivered under this contract. As to the letter of 
Ootober 11, counsel for plaintiff etates in thebrief filed in 
this court that it *menifestly*® deals vith contracts other 
than the one involved here. so such suggestion was made hen 
the d«fendant offered it in evidences in the trial court. 


It is the plaintiff's contention that when the 
defendant wrote, in the course of the correspondence between 
the parties, that "We are sm ansioue as you to get the goods 
forwarded and full deliveries made, but out principals have 
to consider others besides eureelves," they were taking & 
position which is inconsistent with the one now contended 
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for and one which supports plaintiff's position, ¥e are 
wble to agree with that contention. The defendant is 
merely showing by that expression, that it is anxious to 
gee &11 goods sold under ites contracts, delivered, but 
that ite packers have to treat all contracts alike and 
there is nothing in what defendant said, as quoted, to 
indicate that it considered itself bound to deliver to the 
extent of 100%, under the contract, without regard to the 
question of a short pack, | 


The contract between these parties provided thet 
the defentant exe not to be liable for shert, late or none 
delivery, caused by short pack, in which event pro rata 
delivery would be made by the defendant andaccepted by 
the plaintiff, I is admitted by the plaintiff thet the 
evidence was to the effect that the term *short pack" in 
euch contracts as this, referred to » partiqular cannery 
and not to the aggregate of fish of any particular variety, 
packed by #11 scanners during the season. in ite correspond=- 
enee with plaintiff, beth before and after the contract 
was entered into, the defendant repeatedly referred to 
‘our prokers” and to the brokerage commission they were 
@llowing defendant, ani early in the correspondence defende 
ant designated tro osnners or packers whe would ship the 
salmon contracted for. It is not denied that these paokers 
suffered a short pack in 1919 and that the deliveries pro- 
rated on their contracts amounted to 214. The goods ree 


eeived on this contract came through a concern referred to 
ae Wakefield & Co., which, the evidence shows,was a selling 


or shipping agency, representing the packers above referred 
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to, and the goods received were shown to have been from the 
canneries named by the defendant and to which the defendant 
had referred, in ite correspondence, as “our peckers*, 


ate on these deliveries had not been made to defendant 
but on drafts drawn on the plaintiff by the peckerts ship- 


ping agente, Wakefield & Oo. 


fhis being the situation, as shown by the ¢vie 
dence, and giving to the terms of the contract of the parties, 
the menning supported by the evidence, we are of the opinion 
that the defendant is not liable in damages by reason of the 
short delivery of the goods contracted for, which was due 
to the short pack experienced by the defendant's packers. 


Yor the reasons stated the judgnent of the s#unicipal 
Gourt is affirmed. 


JUDGVENT AFFIRMED. 


TAYLOR, Pod. AND OFCOMHOR, J. GONCUR, 


ofste« 
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ISRAEL GELDER, cA eae ny Vets 
2 Cy — SERS LU Fee 1 
Appellee, 
APPEAL FROM 
Ve CIRCUIT COURT} 
COOK COUNTY 
H. PIEHL TRANSFER OOMPAKY, i 
& COTPes 


Appeliant. 


: Opinion filed Apr. 30, 1924. 


MR, JUSTICE THOMSON delivered the opinion of 
the court, 


The plaintiff Gelder brought this action against 
the defendant, H. Piehl Transfer Company, to recover damages 
alleged to have been the result of injuries received by him 
whem he was struck and knocked down by a Ford delivery truck, 
belonging to the defendant, and being operated by one of its 
servants, the contention of the plaintiff being that he was 
in the exercise of reasonable care for his own safety at the 
time, but that the defendant's servant was negligent in oper= 
ating the truck. The issues were submitted to a jury and a 
verdict was returned in favor of the plaintiff, fixing his 
damages at the sum of $2,000, Judgment was entered against 
the defendant for that amount, to reverse which it hes pere 
feeted this appeal. 


The occurrence which is involved in this case took 
place in the east and west alley, running, between Clark street 
and Dearborn street, one half block north of Randolph street 
in the City of Chicage. The plaintiff was employed as a stage 
carpenter at the Garrick Theatre. The north wall of the Garrick 
Theatre building, in which the theatre is located, is et the 
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south side of this alley and the stage entrance opens out onto 
the alley, On the opposite side of the alley, across from 
the stage entrance and extending for some hundred feet or more 
east and west, there is a loading platform, the level of which 
is two or three feet above the level of the alley. The southe 
ern side of this platform is flush with the north side of the 
alley and the platform extends back fifteen or twenty feet to 
the walla of thebuildings with which the platform is connected, 
The plaintiff received the injuries complained of about four 
o'olock in the afternoon on June 16, 1920. At that time there 
was a two horse American Expres« Gompany truck standing along 
side of the loading platform above referred to, with the horses 
to the west and the tailegate of the truck located a little 
west of a point opposite the Garrick Theatre stage entrance, 

A number of the employees of the theatre were on and about 

the loading platform, some of them sitting on the platform 
along its southern edge where it bordered on the alley, and 

a little to the east of the Express Gompany truck. Others 
were standing up on the platform and apparently they were 
passing the time out there, pending the completion of one 

of the acts of the play which wes going on in the theatre, 

it Being a matinee afternoon. The plaintiff was not working 
at the theatre on the day in question but had procured some~ 
one else to take hia place for the day, and he had been make 
ing some repairs at his home, and being in need of some 
hardware, he had come down to the place of business of Lusky, 
White & Coolidge, hardware merchants, and had purchased the 
articles he desired, This firm was located across the alley 


from the Garrick Theatre, bordering at its rear upon the 


loading platform above referred to. After the plaintiff had 


made his purchase he came out onto that platform through the 
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rear door of the premises of Lusky, White & Coolidge, How 
long he remained on and about the platform does not appear, 

The evidence dhows that in anticipation of the early close 

ing of one of the acts, in connection with the matinee at the 
Garrick Theatre, someone at the stage entrance had signalled 
the men out in the alley, who were stage hande,/ ‘scene shifters 
and there was a general movement on their part toward the 
stage entrance of the theatre, The plaintiff, with the others, 
started across the alley in a southerly direction and a little 
to the east of the American Express Company truck, and appar 
ently he was in advance of the others. fhe Ford delivery 
truck belonging to the defendant approached from the west, 
between the south side of the American Express Company truck 
and the Garrick Theatre wall, and when it got to a point a 

few feet east of the east end of the Express Company truck, 

it struck the plaintiff and knocked him down, Apparently, no 
bones were broken but he was severely bruised and he remained 
unconscious for about twenty minutes. The chief injury he 
experienced was to the head, where there was a laceration and 
where he received a blow which resulted in what the doctors 
pronounced a concussion of the brain. Up to the time of the 
accident the plaintiff had been in good health, and weighed 
between 180 and 185 pounds, This was the first injury he had 
ever experienced. After several weeks he returned to his employ- 
ment but he continued to experience considerable pain in one of 
his limbs which had been severely bruised, and this gave him 
gome difficulty in walking. He also had very severe headaches 


anda persistent feeling of great pressure in his head, which 
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not only bothered him during the day but also at night. 
In six months his weight was reduced to 138 pounds, 


The record contains the testimony of a number of 
witnesses who had known the plaintiff for different periods 
of time, ranging from a few years to as much as twenty years, 
@11 of whom testified to the effect that he had always appear 
ed to be in good health and had always been a man of genial 
disposition and @ happy temperament, and oge with whom it 
was always easy to get ulong, but that a few weeks after 
receiving the injuries in question, he had become, morose, 
suspicious, and complaining; that whereas formerly, his 
associates at the theatre had always worked along with him 
pleasantly, after he returned to his work, the reverse was 
the case, and he would curse and swear at them at slight 
provocation and at times without any provecation; that he 
would habitually turn s conversation to the subject of his 
injuries and express his wonder of thefact that although he 
had never done anything to harm the driver of this truck, he 
should be run over and injured as he had been, The evidence 
further is that he had always been a genial man about his home. 
His family consisted of hia wife, and a married son and his 
wife. The age of the plaintiff at the time he received his 
injuries was 56 years, After receiving the injuries complained 
of, he repeatedly threatened the lives of menbers of his family. 
His condition came to such that he consulted a specialist in 
brain and nervous diseases in December, 1930, about six months 
after the injuries were feceived. This doctor testified as to 
the conditions he found upon his examination of the plaintiff 
at that time, and he stated that the conclusion he reached 
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was that the plaintiff was afflicted with a form of insanity, 
and he further stated that it was his opinion that it had 
resulted froma trauma, or injury to the head. This witness 
testified that he recommended at that time that the plaintiff 
be given a distinct change of climate and environment. Accord- 
ingly, the plaintiff went to California and at the time of 

the trial of this case, he and his wife were still making their 
home in that state, The doctor lest referred to testified 
further that he had nade another rather superficial examina=- 
tion of the plaintiff a few days before the trial and at 

that time he did not show any particular signs of insanity 
although he #till showed some nervous disturbances and that, 

in his opinion, he was greatly improved over his condition 

in 1920, at the time he left Chicago. 


As to this mervous and mental condition of which 
the plaintiff complained, claiming it to have been one of the 
results of the injuries received at the time he was knocked 
down by the defendant's truck, another doctor testified in behal 
of the defendant, to the general effect that in his opinion 
the conditions complained of by the plaintiff did net consti-g 
tute traumatic insanity nor were they connected with any 
injury; that in traumtic insanity there is no lucid or 
clear period between the time of the traumatic injury and 
that of the mental abnormality; that the lack of cheerfulness 
and the presence of depression or some such similar state of 
mind, never results from trauma, and that in the case of 
traumatic insanity the patients do not recover, but remain 
igi the confused state which that form of insanity produces, 
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There were eleven occurrence witnesses for the 
plaintiff. Those of them who expressed an opinion as to the 
speed of the defendant's truck, at the time the plaintiff? 
was struck, gave it at speeds varying from 15 to 30 miles 
an hour. The @vidence of the driver of the truck and one or 
two other witnesses for the defendant, who expressed an opine 
ion as to the speed, wos to the effect that it was such less 
than thate 


One of the errors urged by the defendant in support 
of this appeal involves the giving of en instruction by the 
trial court, in the words of the statute covering the matter 
of the speed of motor vehicles, to the effect that no person 
shall drive such # vehicle at a speed greater than is reasone 
able and proper and that if the rate of speed of any such 
vehicle operated upon a public highway, where the same passes 
through a closely built up business portion of any incorporated 
city, town or village, exceeds 10 miles an hour, such rate of 
speed shall be prima facie evidence that the person operating 
guch vehicle is running at a speed that is greater than is 
reasonable and proper, having regard to the traffic and 
use of the way. The contention is; first, that the part 
ef the instruction dealing with prima facie evidence would be 
misleading to the jury and, seco, that the statute on which 
the instruction was based, had been repealed and wae not in 
effect after December 31, 1919, which was prior to the occur- 
renee involved in this case, In our opinion it may not reason= 
ably be said that the giving of such an instruction as this 
would mislead a jury, by the reference it makes to prima facie 
evidence. The second objection urged to the instruction is also 
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untenable, in our opinion, The motor vehicle law approved 

in dune, 1919, and effective as of January 1, 1920, divides 
moter vehicles into two divisions, the first consisting 

of those designed and used for the carrying of not more than 
seven passengers, and the second those designed and used for 
carrying more than seven passengers and also those designed 

and used for carrying freight, Thus the vehicle involved in 
the case at bar came within the second division. Section 22 

of the new Act, Ch. 95a, Sec. 23, contains provisions with 
respect to the speed of motor vehicles included within the 
first division above referred to, and this section is appar= 

_ ently a reenactment of the provisions of the former motor 
vehicle law, as to speed, which are referred to in the ine 
struction complained of. The following section of the new 
motor vehicle law which went into effect January 1, 1920, con= 
tains provisions regarding the speed of vehicles of the second 
division, as above defined. It is the contention of the 
defendant that the provisions contained in this section and 
which therefore governed the operation of this truck do not 
include the provisions of the previous section affecting vehicles 
of the first division or passenger oars, but that the provisions 
of the section affecting vehicles of the second division or 
trucks, merely provide for various maximum speeds, which are 
specified as to trucks of various gross weights. We are of 

the opinion, however, that the provisions as to speed, which the 
new act applies to otor vehicles of the first division, are to 
be considered as also applied, by the provisions of the next sect 
fon, to vehicles of the second division, for the first paragraph 
ef section 23 of the Act relating to speed of vehicles of 

the second division, is to the effect that the speed of all such 
vehicles shell always be reasonable and safe and shall "be gover 
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ed, as near as may be, by the general requirements of 
section 82 of this act," which is the section relating to 
the speed of vehicles of the first division, and this sec- 
tion then goes on to say, "but such speed shall not exceed 
the following rates," following which are severa} paragraphs 
giving various permissible maximum speeds, as applying to 
trucks of various weights, We are, therefore, of the opinion 
that the instruction complained of was proper. 


Defendant further complains of an instruction 
given by the trial court te the following effect; 


"If, under the evidence and inetructions, of the 
Court, you find the defendant guilty and that the 
plaintiff has sustained damages by reason of phys- 
ieal pain and suffering undergone by him as a nate 
ural, direct and proximate result of an injury re=- 
ceived by him in the manner and as charged in the 
declaration or some count thereof, then to enable 
the onal to estimate the amount of such damages, 
(if any) as caused by physical pain and suffering, 
it is not necessgary that any witness should have 
expressed an opinion as to the amount of such dam 
*85 but the jurors may make such estimate from 
the facts and circumstances proved by the evidence 
considering them in connection with their knowl- 
» Observation and experience in the affairs 


of tite,* 
The contention is that the amount of damages, 
"gaused by physical pain and suffering” may be taken to include 
doctor's bills and loss of time, as well as strkot compensa- 
tion for pain and suffering, and that, therefore, it was error 
to say that in estimating such damages it is not necessary that 
any witnesses should have expressed an opinion as to their 


amount, but that the jury might make an estimate from the 
facts and circumstances proved by the evidence, considering 
them in ceynection with their knowledge and experience in 

the affaires of life, We are of the opinion that a jury would 


not so understand this instruction, but that they would con= 
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sider it as referring merely to those damages which they 
might award, if any, because of the physical pain and 
suffering experienced by the plaintiff, es shown by the 


evidence. 


The defendant 2180 complains of another instruc- 
tion given by the trial court, on the question of damages, 


reading as follows: 


‘he Court instructs the jury that if you find 
for the plaintiff you will be required to deter= 
mine the amount of his damages. In determining 
the umount of damages the plaintiff is entitled 
to recover in this case, if any, the jury heve 

a right to, and they should, take into consider- 
ation all the facts and circumstances attending 
¢he plaintiff's injury 2s proved by the evidence 
pefore them; the nature and extent of plaintiff's 
physical injuries, if any, 5° far as the same 

are shown by the evidence; his suffering in body 
and mind, if any, resulti from such physical 
injuries, and loss of health, if any, as the 

jury may believe, from the evidence before 

¢hem in thie case, he has sustained by reason of 
guch injuries; loss of time, if any; and may find 
for him such sum aa in the 3 ent of the jury 
under the evidence and instruc jone of the 

in this case, will be a fair compensation for 

the yp > ey he has sustained, if any, 5° far as 
guch gea and injuries, if any, are claimed and 
@leged in the declaration and proven by ®& prepomder- 
ance of the evidence." 


As to this instruction the contention is that so 
far as it warranted the awarding of damages for the plain- 
tiff's loss of time, the inetruction did pot limit theaward - 


ing of such damages to such as might be shown to have been 


sustained by Treason of the injuries suffered by the plaintiff, 


and also thet the instruction failed to make & similar Limite- 


tion as to damages which might be awarded for the plaintiff's 


physical injuries. The instruction might have peen drawn more 
we do not feel that the giving of it amounted 
this court in disturbing the 


accurately, but 
to gueh error as would warrant 
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judgment. The instruction tells the jury that if they have 
occasion to consider the question of damages, they have a 
right to, and should, take into consideration the extent of the 
injuries as shown by the evidence, such suffering as the 
evidence showed the plaintiff experienced "resulting from such 
physical injuries" and the plaintiff's loss of health, if 

any, “as shown by the evidence, and if the jury believed 

such had been experienced "by reason of suck injuries," and 
immediately after that phrase, the instruction includes the 
element of loss of time, The jury could not reasonably undere 
stand this instruction as warranting the awarding of any dam 
ages, for either bodily suffering, loss of health or loss 

of time, wiless they were of the opinion, from all the evie 
dence, that they were the result of the igjuries complained of, 
It should further be said that the trial court gave an instru- 
ction at the request of the defendant on the same subject, 

and there the jury were clearly told that before the plaine 
tiff could recover, with respect to the ailments claimed, the 
law required him to show by @ preponderance of the evidence, 
not Only that they existed but also that they were "the 


result of the accident in question, and did not proceed or arise 


from any other cause," 


There was considerable evidence introduced to the 
effect that the alley in question was what is known as a one 
way alley and that the traffic always moved through this alley 


in a westerly direction, entering at Dearborn street and 
going out at Clark street. This evidence was admitted over 
objection of counsel for the defendant and its admission is 


assigned as error. It is contended that the fact that the 
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defendant's truck was going one way rather than another cannot 
be urged as any evidence of negligence, unless thereis such 

a rule of traffic, based upon an ordinance, and on that theory 
the evidence was inadmissible, because no ordinance was pleaded 
nor was any evidence offered relating to an ordinance, The 
question of the admissibility of this evidence was first 
raised when the plaintiff's first witness was testifying. 

That witness was asked if he knew whether or not the alley 

in which this accident took place was a one way alley. Objec- 
tion was made solely on the ground that the question was 
immaterial. We are of the opigion that such an objection 

was properly overruled. fraffiec in an alley may come to be 
all one way without the interposition of an ordinance and 
solely as a reault of either custom or & traffic regulation, 
ands therefore, it might not be necessary te plead some legis- 
lation on the subject before evidence upon it would become 
competente All the witnesses whe testified on the subject 
stated that it had always been a one way alley with traffic 
moving westward, The plaintiff was one of those who testi- 
fied to that effect. 


It in contended thet no knowledge that this was 
a oye way alley wes brought home to the defendant's servant 
who was driving the truck. We are of the opinion that the 
record shows the contrary. from the testimony of witnesses 
submitted by the defendant itself, it appears that the defend- 
ant's truck was driven into the alley from the east and that 
when it reached a point just west of the American Express Oompa 
truck, it was packed up to the loading platform at an angle, 
with the front of the ¢ruck in a southwesterly direction and 
with only the right rear wheel against the edge of the plat=- 
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form, which would put it in a position to get out of the 
alley, to the west, upon leaving. There was evidence by 
several witnesses to the effect that there was a business 
concern which dealt in safes bordering on this alley near 

the west end, amd that on the afternoon in question there was 
a large truck in the alley at that point, from which safes 
were being unloaded and that the alley was practically blocked 
by that truck. That the servant of the defendant knew of 

the fact, that the $raffie in this alley customarily moved 
from east to west, was indicated by his own testimony to the 
effect that when he was ready to leave, he noticed that the 
west end of the alley was blocked by the truck above referred 
to, and that he left his vehicle and walked over to the truok 
from which the safes were being wnloaded, and asked the man 
in charge how long he was going to keep the alley blocked, and 
that he was told that it would be an hour or an hour and a 
half, and that inasmuch as the east end of the alley was not 
blocked "I thought I would go out the east way." The testi- 
mony of other witnesses was to the sama effect, and one of 
these witnesses, in describing how the defendant's servant 
starked out of the alley, stated that he "turned his truck 
around in the alley." We are of the opinion that the court 
did not err in admitting this testimony. 


In connection with the subject of the traffic in 
the alley in question, the defendant submitted an instruction 
which the court refused to give in the form submitted, but 


which was modified by the court and given as so modified. By 
the instruction, as submitted by the defendant, the jury was 


told that "the driver of an automobile in question was lawfully 
entitled to drive the automobile through the alley in question 
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in either an easterly or a westerly direction. He was not 
required to drive in a westerly direction only and you are 
not at liberty to find the défendant guilty of negligence, 
because the driver of the automobile chose to drive east 

in eaid alley." The court modified thie instruction by 
adding the words "in a manner which, under the circumstances, 
was reasonable and proper, having regerd to the traffic and 
the use of the way," after the words "westerly direction" 

at the end of the first sentence,and also by inserting the 
word "solely® after the word "negligence" and before the word 
“because” in the last sentence. For the reasons we have referre 
ed to, in connection with what has been said regarding the 
evidence submitted on the question of the traffic in this 
alley, we are of the opinion that the teial court did not err 
in modifying this instruction end giving it to the jury as so 
modified, 


The defendant makes the furBher contention that the 
plaintiff was guilty of contributory negligence as a matter of 
law. iI, our opiniog thet contention is not tenable. The 
plaintiff testified that he stepped off the loading platform 
on the north side of the alley and took two or three steps 
toward the stage entrance of the Gerrick Theatre, when he was 
struck; that he looked east and west and saw nothing coming 
and that suddenly he was struck and that he knew nothing of 
what followed, Another witness testified thet as the plaintiff 
stepped off the platform he was looking west. One of the wite 
nesses for the plaintiff was a Mrs. Tyson. She testified that 
she came out of the stage door of Woods Theatre and was walking 
in the direction of the Garrick Theatre, "and all of a sudden 
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an automobile came along at a pretty good speed * * * and 


I went up against the wall and he turned quickly so he 
would not hit me * * * and turned into the crowd of men." 
As to the speed of the truck this witness said it was 
going very fast. We have already referred to the other 
evidence on this point. The decided preponderance of the 
evidence was to the effect that no horn was sounded or 
other warning signal given. It seems clear from the testi- 
mony that as the defendant's truck cleared the American 
Express dompany truck it swerved to the north to some exe 
tent. I crossing the alley from the north to the south 
the plaintiff was a few feet east of the express Company 
truck. Apparently he was first struck by the front fender 
of the defendant's truck on the left side, and this had the 
effect of wheeling him around, and as the rear part of the 
truck went by him he was struck agein, Clearly, under all 
these circumstances, the auestion of the plaintiff's con- 
tributory negligence was a question of fact.for the jury 
to pags upon and it could not be said that the plaintiff was 
guilty of contributory negligence as a matter of law. 


For the reasons given, the judgment of the Superior 


Court is affirmed, 
JUDGMENT AFFIRMED. 


TAYLOR, Po J, AND O'CONNOR, J, CONCUR, 
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MUBIGIPAL COURT 
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Vo 


 ‘SDWIR B. MAYER, 
Appellee, 


Opinion filed Apr. 30, 1924, 
WR. JUSTICE THOMSON delivered the opinion of 
the court. ) 


By this appeal the plaintiffs, doing business as 
yurdock & Company, seek to reverse & judgaent for costs entere 
ed ageinet them in favor of the defendant Mayer, in the Muni- 
cipal Ceurt of Chicago, in an action brovght by the plaintiffs 
to recover an amount alleged to be due them from the defendant 
as @ real estate commission, whichy 4t is contended, had been 
earned in connection with the exchenge ef eertain properties 
between the defendant and another. The issuee were submitted 
to the trial court without a jury, and 4 finding and judgnent 
for the defendant were entered on motion of the defendant at the 
glose of the plaintiffs’ evidence. 


fhe services on which the plaintiffs claim @ com 
mission was due thea were rendered by one Graham, who was cone 
nected with the plaintiff company es & real estate broker. 
Graham testified that he first met the defendant ebout July 1, 
1920, at which time the defendant gave him a memorandum of 


four pieces of property, the first three peing business pree 
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perties and the fourth a residence, stating that he wanted to 
trade them for an equity in an apartment building and asking 
the witness to see what he could find for him; that several 
days later he again saw the defendant and submitted on aparte 
ment building owned by @ man named Cleon, which he told the 
defendant could be exohanged for his properties and that the 
defendant said he would investigete the Cison property; thet 
on a later oceasion he saw the defendant, who stated that the 
property submitted wae satisfactory, The Olson property had 

a first mortgnge of about $60,000 on it and a second mortgace 
of $7,500. Graham testified thet the defendant stated that he 
would exchange his four pieces of propefty, which were clear, 
for the Cleon property, subject to the first mortgage but not 
subject to the second mortgage and that Oleon would have to 
pay that mortgage off if the deal was to be made. It seems 
that Olson's property wae in the hande of another real estate 
broker, whose name was Schendorf, Graham testified that he 
eubuitted the defendant's proposition to Schendorf and that 

the latter conferred with his principel and returned with a 
counter proposition to the effect that he wes not willing 

to take the residence property on that basis but that he would 
convey the equity in his apartment building for the three pieces 
of business property, belonging to the defendant, and $15,000 
in cash, Olson to pay off the first uortgage. Grahem further 
testified that this proposition was not accepted by the defend} 
ant but he, in turn, made a new proposition, which differed 
from the one made by Olson in that it imvolved a cash psynent 
of only $10,000, According to Graham's testimony this brought 


the negotiations dam to about July 12. Graham testified that he 
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wrote Schendorf, giving him defendent'’s last offer, and not 
reeeiving any answer from him, he called him over the telee 
phone about the end of July; that Schendorf explained that 

he was about to leave on his vacation and it was ar ranged 
that Graham was to take the matter up personally with Cleon, 
and he testified that he did so, Olson declined to make the 
deal except upon the basis of the three pieces of business 
property of the defendant and §15,000in cash, ond Graham so 
advised the defendant, who “stood pat” as Graham expressed it, 
refusing to pay more than €10,000 in cash. Graham testified 
that the matter remained in that condition fer several weeks, 
during which he saw the defendamt five or six times, and 
about the middle of August the defencant told him he did not 
want the Olson property, which was located on the south side 
of Chicago, and asked the witness to find him semething on the 
north side. The witness looked for « building on the north 
side and submitted several buildings te the defendant, none of 
which were acceptetiie, Graham testified thet on several oceas- 
jens during the latter half ef August he asked the defendant 
why he did not stick to the Olson property and he snid he did 
not want it. He further testified that about the first of 
September, the defendant told him he had decided not to trade 
his properties and he suggested that the ritnees should not 
come vo see him furtherg end Greham did not see him again, 
until gowe time in October, when he called at his office with 
one of the plaintiffs, having learned that a deal had been cone 
guumeted between the defendant and Olson; and in that convere 
‘gution the witness and his employer claimed thet they had been 
the procuring cause of the transaction and were entitled to 
their commissidn and the defendant took the pesition that 
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Graham had abandoned the deal and thet it had later been cone 
sumated through the efforts of others, 


Schendorf, called as # witness by the plaintiffs, 
testified to the effect that Cleon and the defendant had entere 
ed into a contract about the Sth or 6th of September, the transe 
action involving the exchange of the Olson property for the 
three pieces of business property owned by the defendant and 
the oash payment of $6,000. chendorf testified that he negotiat 
ed this deal but that he received no commissions from the defende 
ant but that Oleon hed paid him, 


After come cross-exemination of this witness by 
oounsel for the defendant, it wovld seem from the record 
thet he was made the defendant's witness, after which he 
testified that he, representing the Olson property, hed his 
first talk with Graham abeat these properties, about the 
middle of June, at which time he submitted the Olson proe 
perty to Graham and seked him to aubmit it to hie client; 
thet he never saw Greham after that but he had several conver- 
gations with him over the telephone between the middle of June 
and the firet of August, during which period “the deal was 
working back and forth, we couldn't get together * * ° they 
offered four properties subject to the seventyefive hundred 
which we couldn't make because Ur, Olson wouldn't take the 
house. But he would take ten thousand dollars in lieu of the 
house, We couldn't get it through at that." The witness then 
testified that the deal "hinged in that form until he went on 
his vacation and thet when he came back a month later he deal 
"was off," He further testified that at the suggestion of 
Olson he then called Graham to see if they covld get the deal 
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through “and Mr. Graham told me we couldn't ptt the deal 
through. * * * He couldn't get the difference that he wanted 
in cash. He then said the deal was off, He couldn't put it 
through." The witness testified that he then dropped the 
deal until Oleon apparently got after hin agnin, and at his 
suggestion the witness went direct to the defendant, and about 
eight daya after that, the deal was finally made. 


Olson, als@ called as a vitness by the plaintiffs, 
testified that the deal was closed September 30, This pree 
sumbly wag the time at which the deeds were exchanged. He 
testified that prior to July 1, Graham had made a tentative 
offer to him which the witness enid he would accept. fhe 
testimony does not show how long prior to July 1 this wes. 
Gleon further testified that after these firet negotiations 
with Graham, involving the defendent's property, he “did not 
eee him for a couple of sonthe * * * I didn't get to see much 
ofanything of him for a while then. He just didn't seem te 
get anywhere, He didn't come around.” He testified that the 
last time he saw Graham was the latter part of July and that 
the deal which was finally made with the defendant was consumaate 
September BO, and the contract was signed sometime prior te thet 


date. 


After this testimony Graham again took the stand 
and testified that when Schendorf called him up, upon returning 
from his vacation he “asked me if I had dropped that deal. I 
told him on the basis of the amount wanted by Mr. Oleon, we 
would have to drop it as Mr. Mayer refused to give Olson thet 
auch money. If he wuld see Sison and get Olson to agree to 
take & lesser sum, I would again see ur. Mayer and see if we 
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could put the deal through." He added that Schendorf did 
not say whether or not he would. At this point the plain- 
tiffs rested their came, and the defendant made a motion for 
® finding in his favor, which motion the court allowed, as 
already stated. 


It is coneeded that it is the settled iar that 
where a real estate broker is euployed to negotiate a gale or 
exchange of real estate, and in connection with such employe 
ment, he ig the weans of introducing hia client to another, 
with whom an exchange or sale is effected, the broker is ene 
titled to his commission, although the client himself cone 
cludes the negotiations and although he may finally close the 
gale or exchange upon terus other than thosé originally specie 
fied by the client. On the other hend, if a broker faile in 
his effort to conswamate @ sale or exchange, and entirely 
abandons his efforts, and ® sale or exchange is later cone 
sumaated through the independent efforts of another, although 
with the customer with whom the broker was working, the broker 
will not be entitled to his commiesion. 


in the oase at bax, the broker, Graham, endeavored 
to effect an exchange of properties between the defendant and 
Oleon. Olson was willing to convey the equity in his property 
to the defendant, in exchenge for three pieces of property ownal 
wy the defendant and a cash payment of $10,000, The defende 
ant was willing to pay only $5,000. The deal was finally cone 


suamated on the bagie of a payment of $6,000, and thie within 
e very short time after the defendant had invited Graham not te 


oall on him further in connection with the matter. 
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in our opinion, the plaintiffs wade out a prime 
 fagle ease to the effect that this denl was consummated as a ree 
sult of the efforts of their employee, Graham, who acted as 

the defendant's broker. That the other broker, $chendorf, who 
represented Olson, did not consider that the deal bad been cone 
sumuated by hia independent efforts, is apparent from the fact 
that he received ® comission from his client, Olson, but 

none from Mayer, the defeniant. We are further of the opine 
ion that the evidence in the record dees not show that Grahas 
ebandoned the deal. ie did say to ichendorf, the broker repree 


senting Olson, thet the deal could not be put through on the 
bagia of the cash payment whieh Glson was demanding, nemely, 


$10,000. It is shown that he wes not abandoning the transe 
action, when he suggested to Schendorf that if the jJatter could 
induce his client, Olson, to agres to teke something lese in 
the way of eccash payment, he would be gled to submit it to 

his own slient, the defenéoant, It seema rather strange that 
within a very short time after this, the defendant shovid dise 
miss Graham from any further connection with the matter and then 
proceed to close the deal on the very besis which Graham was 
suggesting to Gehendorf as a possibility - Ol¢on finally accepte 
ing % payment of 96,000, or only $1,000 more than the defendant 
had been offering. 


For the foregoing reasons we are of the opinion 
that the trial court erred in finding the issues for the defend= 
ant, at the close of the plaintiffs’ evidence. The judgment of 
¢he Municipal Court is, therefore, reversed and the cause is 
remanded to that court for further proceedings not inconsistent 


ee JUOGMENT REVERSED AND CAUSE REMANDED. 
TAYLOR, Pod. AND O'CONNOR, J. CONCUR, 
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Appellee, 
APPEAL FROM 
Ve MUNICIPAL GOURT 


OF GHIGAGO, 
Ja TOMGZYE, ” 


Appellant. 
Opinion filed Apr. 30, 1924. 


BR. JUSTIOR THOMGON delivered the opinion of 
the court. 


By this appeal the defendant Tomesyk, seeks to 
reverse # jwignent for possession of certain premises, which 
was obtained by the plaintiff, Penkala, in an action of forcible 
entry and deteiner, brought by the latter in the Sunicipal 


Court of Chicago. 


it appeara from the record that on July 15, 1922, 
the plaintiff and his wife entered into « contzsct with the 
defendant and hie wife whereby the former agreed to sell and 
the latter agreed to buy, certain property for $3150.00, The 


contract acknowledged the receipt of $150.00 on the purchase 
price and it provided that the balance wae to be paid within 
‘five days after title had been examined and found good. The 
balance was to consist of $1,000 in oash; 2 first mortgage 

ef $1,000 due in two years, and a second mortgage for $1,000, 
$500.00 payable on or before six months and $500.00 payable 

on or before one year. It further appears thet the defendant 
and his wife took posseseion of the property and lived in the 
vbasenent flat, for which it was agreed the defendent was to 
pay $11.00 a month = apparently pending the consummation of the 
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deal, The defend nt paid the first sonth's rent, amounting to 
$11.00, but he 4id not pay the rent for August or September 
1922, and on October 5, the plaintiff made 2 demand for posse 
ession, and later inetituted these proceedings. 


it further eppeers from the testimony of the plain= 
tiff that he called upon the defendant to carry out his agrese 
went for the purchase of the property, under the contract to 
sell, ani the defendant refused to carry it out, giving ae his 
reason that be did not have the money. fhe Jawyer who drew up 
the contract of eale and repressnted the plaintiff in connece- 
tion with that transaction, testified thet on October 4, he was 
present when the plaintiff effered to go ahead with the sale 
of the property and the defendant declined. This witness stated 
that the defendant insisted upon making his first eortgege 
$1,500 instead of $1,000 and that the plaintiff declined to 
make that change in the terms, and as & consequence the deal 


fell. through. 


The defendant then took the stend and stated that 
on October 3, he had paid the plaintiff $3,000 im currency for 
the property and that the plaintiff had delivered his ws rranty 
deed to the defendant at that time, He further testified thet 
this payment was made in the presence of three witnesses, whom 
he named. Wone of them appeared to corroborate his testimony. 
The defendant offered in evidence fhe warranty deed in question. 
The plaintiff admitted that it was signed by him and hie wife, 
This deed had been recorded under date of October 5. On cross- 
examination the defendant testified that this curreney con 


sisted of « large bundle of bills; that there were about thirty 
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fifties and about forty twenties, but that he covld not 
Temember just how many there were of the different denomina- 
tions, “because the wife brought all the money." He testie 
fied that hia wife brought the money from a safety deposit 
Vveult of which one Noviteky wae the proprieter; that they 
had hed a box in that vault for some two years, in the naze 
of hie wife, but thet he did not remember the number of it; 
that he had © bank account at Novitsky's benk* and that he 
had a®gevings book of a building end loan association” in which 
he had ebout a thousand collars, but that he did not reneaber 
whether his wife drew that out or not. He testified furthe? 
that he hed been working steadily for the past two years for 
one Michyskea (one of the persons he named as being present 
at the time he paid the plaintiff $4,000) that his earnings 
had amounted to fifty or fiftyefive dollera a week; thet the 
money which had been in the eafety deposit box was not the 
money which had been esrned during the past tre years; that 
the last two years "i have «2 box, I have been seving sy own 
money"; thet he had the money with which he paid for this 
property on July 15, the day he entered into the contract; 
that the reason why he wanted the contract te provide for « 
first mortgage of $1,000, and a second of $1,000, although 
he poseessed the cash, was "because I had my money by Mr. 
Michyaka,” who was apparently sitting in the court room and 
was identified by the witness; thet Michyska paid him this 
money on October 2; that on that date Michyska peid the dee 
fendant $3,000, and that the $3000 he got from Michyska wes 
the $3,000 he paid to the plaintiff at the time he got the 
deed to the property. The defendant was then asked whether 
he had negotiated for a mortgage on the 8th of August, with 
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& certain building smd loan association, for the eum of 
$1,500, and he aaid he did but that he did not go through 
with 1% because he did not need thet money. He was then 
asked whether he signed a mortgage on that day, eovering the 
property in question, and he gaid he did not. He wae then 
shown a mortgage bond of the building and loan association 
referred to and he admitted thet it contained hie signature 
and that of his wife, The defendent testified that he had 
received the deed te the property and paid over the $3,000 
in currency, to the plaintiff at the pleintiff's house on 
the evening of October 3, et about 8 eo’ cleck, 


The lawyer who represented the plaintiff in his 
negotiations with the defendant took the stand and testified 
that the warranty deed in question had been in his personal 
possession on October 4, the day after the defendant claimed 
he had paid the plaintiff for the property and received the 
deed, Another lawyer who was aseociated vith the one just 
referred to, testified that on the evening of October 3, at 
the tise the defendant claimed the plaintiff head turned the 
deed over to him, snd the defendant had paid the plaintiff 
$3,000 at the latter's house, the plaintiff and his wife were 
present at the lawyer's office, heving come there by appoint- 
ment to execute the deed, Another witness connected with the 
building and loan association, which had been mentioned dur 
ing the examination of the defendant, testified that the 
defendant ond hie wife had exeouted 2 mortgage bond te the 
building and loan association for $1,500 and that later 
the plaintiff and the defendant hat come together a¢ the 
association offices one evenigg in September, and the defende 
ant enid he did not have soney enough to close the deal, and 
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that he waa 6600.00 short, in addition to the sortgage. 

He further testified that at thio time the owner declined 

to accept a 61,500 mortgage, but inaleted thet 1t should be 
for $1,000, as the contract provided. He further testified 
that the lean which the building end loan association wee 
going to make, wae not earried out and the desl fell through, 
because the defendant and hie wife anid they hed ne money. 


In support of the appeal counsel for the defendant 
argues that the plaintiff bad unquestionably given the defend- 
ant a warranty deed for the property and he exlle attention to). 
the fact that neither the payment of the money nor the delivery 
of the deed, ae testified to by the defendant, were specific- 
ally denied by the plaintiff. The record does show that the 
plaintiff wee not recalled to the etand after the defendent 
testified. The reason of it is plain from the record. The 
trial court took the position that it was ao clear, froxz the 
defendant's own testimony, that he was not felling the truth, 
that he decided the case fot the plaintiff without hearing 
evidence further. While the plaintiff did not take the stand 
in rebuttsl, and categorically deny the defendant's testimony, 
the testimony submitted by the plaintiff in hia onase in chief 
was utterly inconsistent with thet of the defenceant. As ale 
ready pointed out, the plaintiff testified that he had offered 
to carry out his contract with the defendant and hed tendered 
him a deed, but that the deal had not gone through because the 
. defendant had represented that he did not have the soney. 


It is contended thet the defendant wes insulted 
and intimidated by the trial court. There wees no jury in this 
case. In our opinion such observations se the record shows 
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the court made were warranted by the developments at the 
trial. They furnish no exeuse for the defendant's failure 

to ell the three witnesses, who, according to his testimony, 
were present when he paid this $3,000 in ourrency, although 
one of the three witneases sppears from the recerd to have 
been present in court at the time the defendunt gave his testi- 
mony. The trial court seems to have been quite lenient with 
the defendant, in view of his contradictory story, for seve 
eral continusnces were given, in order to give the defendant 
an opportunity to submit 311 of the proof he had, On the 
oorasion of the last continuance, one of the lawyers who 
testified for the plaintiff and who had represented him at the 
time the contract wae entered inte, told the court that he had 
seen the defendant and bie wife on the day previous and that 
they said they bad been advised by their lawyer not to be in 
court when the osse enmé up again, and they were not in court, 
and further, their lawyer was not in court, but he had sent 
over a brother lawyer who had not been in the case previousby, 
to elite some oases and make some legal argument te the court. 


In our opinion, not a rord of the testimony of the 
defendant could be believed by anybody. He first says thet he 
paid $3,000 in eash to the plaintiff, in the presence of three 
witnesses, none of whom he calla, although one of thea is site 
ting im the court room; and after saying hie wife brought this 
money from the safety deposit box, in almost the next breath 
he saya that the $3,000 in question was paid to him by his em 
ployer (the man sitting in the court room) on the day before 
he paid it to the plaintiff. He mde other admittedly false 
statenents. in our opinion there is not a word of believable 
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MoKENZIN CLELAND, et al, as 
CLELAND, LEE & PHELPS, ek eee 
Appellees, ys 3 4 i @: e € 3 
APPEAL FROM 
* SUPERIOR COURT, 
GOOK COUNTY. 


ROBERT G. MOORE, 
Appellant. 
Opinion filed Apr. 60, 1924, 


Wk. JUSTICE THOMBON delivered the oninion of 
the court. 


This was an action of ageumpsit, brought by the 
individuals comprising the lew firm of Cleland, Lee & Phelps, 
againet the defendant Koore, to recover fesa claimed to be 
due them for services rendered. By this appeal the defendant 
secks to reverse a judgment for $298.50 recovered by the plain 
tiffe. The declaration filed by the plaintiffs contained a 
count declaring upon an account stated and it also contained 
the common counts. A copy of the account sued on, attached 
to the declaration read, “Yor servicer rendered in the matter 
ef the Estate of Herold NW. Virden, at the instance of the 
guardian of the person of the Minor, — $256.00." hie case 
has been tried twice. Om the first trial « verdict was rendered 
in favor of the defendant. The sotion of the plaintiffs for 
a new trinl having been allowed such new trial was had, result- 
ing in the judgment from which the defendant hae perfected this 


appeal. 


One of the plaintiffs testified that he and his 
Re-oclates rendered services as lawyerea, at the request of the 
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defendant, and that these eervices consisted in the preperation 
and presentation ef his accounts ec guardian of the person of 
Harold N. Virden, andi in representing him in the Probate Court 
in connection with @ contest over those sccountes which hed been 
occasioned by the objections thereto, interposed by the State 
Bank of Chicago, as Guardian of the minor's estate. The dee 
fendant contenta that this testimony wes improper, as being 

at varianee with the plendings of the plaintiffe,; and that the 
trial court erred in overruling hie objections therete. In 
our opiniog there wes no variance, for the testimony in quese 
tion was admissible under the common counts. 


It ia contended that the trial court erred in 
denying the defendant's motion for a directed verdict, both 
at the glose of the plaintiffs’ oase and at the close of the 
entire ease. The defendont eay not now be heard to contend 
that the testimony submitted in behalf of the plaintiffea failed 
to make out their onee, ant thet it was error to deny his moe 
tion for a directed verdict, at the close of the vclaintiff's 
ease, for he waived asy right he my have hed to press that 
matter, by failing to stand on that sotion and by proceeding 
with his own proof, When 411 the testimony bad been submitted - 
that submitted in behalf of the defendent as well ac that sube 
mitted in behalf of the plaintiffs - it is our opinion thst 
the defendant's motion for a directed verdict wae properly 


overruled, 
It appears from the record that at the close of the 
contest in the Probate Court, over the eccougts submitted by 


the defendant as Querdian of the person of the Ainor, Virden, 
that the court entered an order fixing the amount to which the 
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defendant wos entitled, as Guardian, on bis accounts, at 
§2250,00, and a further order giving the defendant leave to 
pay the plaintiffs in the case at bar, as fees in full for 
their services as attorneys, rendered to him in connection 
with his accounts and their presentation, the awa ef $250.00, 
It ie contended by the defendant that the latter order, enter 
ea by the Probate Court, does not conetitute the basis of any 
legal liability on hie part to the plaintiffs, such as would 
enable them to recover judgnent against him for $250.00, and 
in this connection it 1a contended thet the evidence fails 

to show that the defeniant had received any such amount to be 
tubned over te the plaintiffs, 


The sbetract filed in this case is so far from 
2 @omplience with the rules of this court, that it would 
have been stricken on motion. It is practically impossible 
to gain any informetion from the abstract ae to what the 
testimony ms. ly referring to the record we find that one of 
the plaintiffs testified that thie contest, over the defende 
ant's accounts as Guardian, in the Probate Court, was taken 
up to the Supreme Court; that the controversy involved over 
those accounta wae finally settled; thet in « conversation 
the witness had with the defendant on one occasion, the defende 
ant advised the witness of the settlement of the controversy 
| ever these accounts; thet in thie conversation, the defend= 
ant explained some aatters involving a controversy regarding 
property, that had arisen after the death of the father of his 
ward, the minor, Virden, snd in this connection he mentioned 
Mire. Virden ond en older brother of his ward, Fred Virden; that 
the defendant had stated that, in connection with some sort of 
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a settlement which had been had by them, the defendant," hed 
gotten Fred to settle with her (his mother) and she had 
settled with him and given him §1,250." This witness teatie 
fied further that in this conversation be remarked to the dee 
fendant that the fees of the plaintiffs, anounting te $250.00, 
were involved in the settlement of the procesding which had 
gone up to the Supreme Court end that the defendant stated he 
had spent it and added that he thought the plaintiffs might 
get that much out of the State Bank, YVollowing this, the 
witness and the defendent went to the office of the senior 
member of the firm, Judge Cleland, where a further conversae 
tion wes had, in which Judge Cleland and the witness contende 
ed that the defendant owed them $250.00 and the defendant said 
nonething to the effect that he either had spent it or that 
he needed it, but that he would try to get-it for the pleine 
 iffs. Thie witness further testified that in a later cone 
verention the defendant teld him that Mire. Virden had agreed 
to settle with the older son, Mred, for $1500.00 in connection 
with some partition suit imvolwed in the matters to rhich ree 
ference hag already been made, and in this conversation the dee 
feniant stated *Fred bas agreed that 1 may bave $350 and I 
would have thie $250 to pay youe* 


Judge Cleland testified in corroboration of the 
witness already referred te and further that on one occasion, 
during the time they were having their controversy with the 
defendant over the $350.00,rhich the plaintiffs claimed was 
due them for services, in the presence of the plaintiff 
Phelps, and the witness, the defeniant produced a cheek for 
$250.00, payable to the order of Slelend, Lee @ Phelps, and 
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signed by Frederick B, Virden. The defendant objected to his 
testimony on the ground that the check wan the best evidence 
of its contents. Mr. Lee, the witness from whose testiaony 

we have quoted above, had stated in connection with this testi-e 
mony, thet on one occasion in a conversation with the defendant 
he had stated that in his opinion the defendant, who was a minise 
ter of the gospel, had done something which he, the witness, 
felt he, the defendant, could not afford to do, namely, that 
after producing this cheek drawn to the order of the plaintiffs 
and eigned by Frederick Virden, he had asked Judge Cleland and 
Mr. Phelps to let him have the check untilithe following Mone 
day, as it was poatedsated 2nd he had promieed Fred Yirden he 
would not put it through wntil then, end Hr. Lee further tese 
tified that in this conversation he reminded the defendant 

that he had never again turned thet check over to the pleine 
tiffs, and thet Prederick Virden had told the witness that the 
defendant had persuaded his to tear up the check and make out 

& new one for the same amount, payable to the defendant pere 
gonally, which oheck the defendant had eashed and obtained the 


money, ond het stated he would get the money out of his ward's 
eetate in some way, to pay te the plaintiffs. The triel court 


ruled that in view of this latter testimony, the objection of 
the defendant, to the testimony of Judge Cleland, regarding 
the check, was not well taken and the objection was overruled, 
and properly eo, in our opinions 
Judge Cleland proceeded to teatify that as the defend 


ant handed the check, drawn to the order of the plaintiffs, and 
signed by Frederick Virden, to him, he said; “Here is your 
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$250.00." The witness was about to put the check in his 
pocket when the defendant eaid that the check was dated 

the following Monday ond he asked thet he be permitted to 
retain it until ite due dete and that he would then return 
it, whereupon, the witness handed the check back to the 
defendont, Judge Cleland further testified that the check 
wee never returned and that the $250.00 had never been paid, 


On eroa@eveminetion of Judge Cleland, counsel 
for the defeniant atteupted to lay the foundation fer ime 
peachmeat by aeking him whether he had not testified on the 


former trial of the cage "ag to the services you performed 
in this conmetion.” Objection to thie question was suse 
tained and the defendant assigns thie ruling as error, The 
ruling was proper beesuse in his direct examination in the 
ense at bar the witness had testified to nothing concerning 


the services performed. 


The plaintiff Phelpe aleo testified, corroborat- 
ing the testimony of the other two plaintiffs. The defende 
ant by bie testimony flatiy denied most of the facts testified 
to by the plaintiffs, fe denied that he had ever had in his 
possession, at any time, a cheek signed by Frederick Virden, 
payable to the order of the plaintiffe* firm or that he hed 
ever shown any of the members of the firm a check made pay - 
able to the firm, but he stated thet he did show them a check 


drawn to hie own order, personally. 


Frederick ¥. Virden wae produced as a witness on 
behalf of the defendant. He identified the check, signed by 


him and drawn to the defendant's order personally, for $250.00, 
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and he then testified that he never gave the defendant any 
other check for that amount; that he never made out a check 
payable to the order of the plaintiffs, for $250.00 and 

g@ve it to the defendont; that the reason whg he gave the 
cheok to the defendant, which was drawn to him personally, 

for $250,00, was that the defendant wanted to have $1500.00 with 
which to engage in business and he only had $1250, “so he», bee 
ing a friend ofmine, I was glad to advance him the renaining 
$260.06, That is the whole purpose of the transaction.” He 
further testified that the anount of this check was to apply 
on what the defeni’ent considered was due bim from hie ward, the 
vrother of the witness, for the latter's *board and keep." 


By referring to the record, we find that on crosse 
examination of this witness he stated that he had had luncheon 
with the defendant on a day during the week previous te the trial 
and that at thet time the defendant and he had discussed this 
case and the defendant asked him if he reealled the particulars 
about this check; that the defendant told him he would probably 
be called ag a witness. He etated thet it was not the fact 
thet the defendant had told him thet he must deny making out 
@ cheek to the order of the plaintiffs. The witness further 
denied that he had ever told the pleintiff Lee that he had 
made out a check to the order of the plaintiffs and given it 
te the defendant and that the defendant had gotten him to tear 
it wp end make out another and he denied thet he had ever exe 
plained to the plaintiffs thet the check that he had drawn to 
their order had been a counter check and not one taken from 
his regular check book and for that reason the check did not 
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show in his stuba; although he admitted on one occasion bring=- 
ing his check book to the plaintiffs’ office, to exhibit 

his stubs in corroboration of a statement he had made to 
them, but he said that statement didnot refer to any check 
drawn to the order of the plaintiffs, but must have had to 

do with some other check, At this point there was apparently 
considerable confusion in his testimony as to just what chea& 
he was talking about when he was referring to a check which 
hed not been taken from his book and therefore did net show 
on his stubs, and after some cross-exawination on this matter, 
the witness said, “Well, I think it must have been a check 
for Glelend, Lee & Phelps, then." Thereupon, this witness 
admitted that he hed told the plaintiffs at their officer that 
he hed made out a check to their order and that the defeniant 
had asked him to texr it up and draw one to his order, which 
he did. 


On reedirect examination this witness apparently 
attempted to get gut of the position in which he found Bimeelf, 
by saying that the plaintiff had told him to say what he had 
just testified to at the close of hie cross examination. At 
thie pede the court took up the examination of the witness 
and asked “hin why he head made out a check for the plaintiffs 
and he answered that there was $250.00 due them and he wanted 
to pay them if he could but that he was not able to; and that 
he had given thie check to the defendant for the purpose of 
peying the plaintiffs; that this occurred on September 36, and 
he asked the defendant te hold the check until September 29, 
and that the defendant came back to him with the check snd told 
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him to tear it up and give him, the defendont, a new check, 
which he did, the latter cheok being for the same amount but 
drawn to the order of the defendant. Counsel for the defends 
ant then examined the ritness and he again stated that the 
defendant had asked him te tear up the firet check, and he told 
when and where that conversation took place. He farther ade 
witted to counsel for the defendent thet when the latter asked 
him for information about thia he had told counsel that he 
had never given but one cheek. The court interrognted the 
witness further as to why he had at first denied giving the 
eheek drawn to the order of the plaintiffs, and he said that 
he had not reealled it wotil ir. Lee had refreshed his memory, 


How, on this testimony, there gould have been any 
other verdict ond judgnent in this ease, then fer the plaintiffs, 
ie difficult te see, The defendant contends further thet there 
was error on the part of the triel court, in connection with 
some remerka thet were made by the court, and alae in connection 
with the refusal of instructions, In neither matter do we feel 
any ¢rror was committed. % far as the igatructionsa rere cone 
cerned, only the refused instructions are ebstracted, al though 
there is s line or two giving the general purport of the given 
instructions. Many of the refused instructions had to do with 
matters thet had no application to the questions which the jury 
had to denide. Even if there had been some error ig denying 
some of these instructions, we wou'd not disturb this judgment, 


for reagons already referred to. 
The judguent of the Superior Court ia affirmed. 
AFFIRMED. 


TAYLOR, Pod. AND O'CONNOR, J, CONCUR, 
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SAMUEL QUINN, ©) T | fee 
Bod PiAs 622 
Appellee, 
APPEAL FROM 
Ve MUBICIPAL COURT 
OF CHICAGO. 


CHICAGO MUTUAL GASUALTY GOl~ 
PANY, a corp., ¢t al, 


Appellant. 
Opinion filed Apr. 50, 1924, 


MR. JUSTICE THOURON delivered the opinion of 
the court. 


fhe plaintiff Guinn brought this action in the 
Municipal Gourt of Chiesgo, against the Chicago Mutual 
Casualty Company and The Ameriosn Mutual Life Insurance 
Company, alleging that he wee in the employ of the defende 
ants under « written contract, on 2 salary of $300 per month, 
from February 1 to April 30, 1922, dwring which time he pere 
formed 211 the duties required of him and he alleged that 
there was due him, a8 salary under the contract for the 
period referred to, $740.00, In his statement of claim the 
plaintiff made a further claim for $100, as attorney's fees, 
as *provided by statute." fhe defendants filed an affidavit 
of merite denying liability and xlleging thet they had made 
a full settlement with the plaintiff on May 5, 1922, The 
defendants also filed a claim for seteoff, in the sum of 
$669, which they alleged bad advanced at plaintiff's request, 
and on his assurances that he would reimburse the defendants 
to the extent of the awount thus advanced by them *to his 
pretended salesmen for which he was responsible to the defend- 
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ante." Plaintiff filed an affidavit of merits denying the 
Gleim made by the defendants in their claim for seteoff, 


On October 34, 1922, the case came on for hearing 
in due course, end the defendants were not present, whereupon « 
jury wee enlied and the plaintiff submitted his evidence, after 
which a verdict was returned finding the ieasues for the plaine 
tiff and assessing his damages at the sum of $740, Thereupon, 
judgment was entered against the defendants for $740.00, "for 
wages due plaintiff as a laborer in form as aforesaid assesaed, 
together with the costa by the plaintiff herein expended, and 
one Nundred dollarsa ($100) attorney's fees taxed as costs," 


On Hovember 13, 1923, the defendants submitted 
their motion to set aside and vacate the judguent which had 
been entered against then. In support of this motion the 
defendants submitted the affidavit of one Buhler, president 
of the defendant Chicago itutual Casualty Company, in which he 
set forth that on being served with summons, the defendants 
hed employed one Rieden eae their attorney and had relied 
upon him to wetch the case and protect their interests; that 
some difference of opinion arose between affiant and Risden 
and affiant requested Risden to deliver the files in this case 
to another lawyer nened Pilkington; that Rieden refused to do as 
affiant requested; that Pilkington refused to enter his appeare 
amee in the case until after Risden's rithdrawal; that Risden 
aid not withdraw his appearance and sffiant relied upon Risden 
to notify him of any further action in the case, 


Under date of November 37, 1922, the court denied 
the motion of the defendants to vacate the judgment. Under 
date of December 8, 1922, the defendants prayed an appeal. 
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The record states that the appeal prayed was an appeal from 
the judgment. The bill of exceptions appearing in the record 
contains onjy the affidavit submitted in support of the motion 
to vacate and a notation of the exception of the defendants 

to the order of the court denying their motion. The bill 

ef exeeptions then recites that the defendants then prayed an 
appeal from the judgnent of the court. No point is made that 
the sppeal was taken too late and we shall pase on the merits 
of the questione presented. This bill of exceptions was approved 
by the trial court on January 6, 1923, It appears frox the 
record that on the same day the court entered en order, appare 
ently on the court's own motion, amending the order of Noveuber 
27, 1922, which was the order overruling the defendants motion 
to vacate the judguent, so that said order would alse be to 

the effect thet the seteoff filed in the once “be and it is 
hereby dismissed on order of the court.® 


In support of their appeal the defendants contend 
that the trial court erred in denying their motion to vacate 
the judguent. Motione to vacate judguents within the judgment 
term or in the Municipal Court of Chicago within 30 deys from 
the date of the judgment, are addressed to the sound disoretion 
of the court and will not be disturbed unless an abuse of such 
diseretion is shéwn. One seeking to hove a judgnuent set aside, 
where there has been an ex parte hearing in the absence of the 
defendant must, in support of such motion, show both that he 
has a meritorious defense and thet he has acted with due dilie 
genes to protect hia rights and interpese his defense upon the 
hearing of the case. im euch situations, it is further the 
rule that the negligence of an attorney employed in the case, 
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will, be imputed to his client. Hitsche v. City of Chicago, 
280 Ill. 368. Clearly, under the showing made by the affidavit 


presented in support of the motion of the defendants to vacate 
the judgment in the ease at bar, it cannot be said that the 
trial court abused ite discretion in denying the motion. The 
affidavit not only failed to make a showing of due diligence, 
but it disclosed negligence which must be imputed to the 
defendantse 


the defendants further contend that the trial court 
erred in entering judgaent against them without disposing of 
the issues made on the claim for seteoff. The issues being 
Wade up on the plaintiff's claim agninet the defendants and 
the claim for seteoff by the latter agsinst the plaintiff, 
the entering of a judgment in favor of the plaintiff and 
against the defendanta, was an effectual disposition not only 
of the plaintiff's claim but of the defendants’ seteoff, 
The trial court waa without jurisdiction to enter the order 
of January 6, 1923, after the appeal had been prayed and 
allowed and the appeal bond approved. Sut, in our opinion, 
thet in no way affecte the questions presented on this sppeal. 


The defendants further contend that the trial 
court erred in assessing as costs against them, $100 as 
attorney's fees, on the theory that the plaintiff's claim 
was one for wages, when the contrary appeared by the plaintiff's 
pleadings. It is apparent from the statement of claim that 
plaintiff's claim wes not a wage claim, and therefore he wae 
not entitled to an allowance for attorney's fees. Goodridge 
Vv. Alton, 140 Ill. Appe 373. 
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It is also contended that the trial court erred 
in taxing the attorney's fees against the defendante in con- 
neotion with the judgment rendered, when there was no finding 
in the verdict that the amount sved for by the plaintiff and 
awarded by the verdict, was for wages. In our opinion, the 
latter point is also well taken. Ip Bryant v. Yandalia R. RR. Go. 
184 Ill. App. 384, thie court (Third District) held that under 
the statute entitling plaintiff to attorney's fees, in an 
action for wages, where the trial is by jury, the question 
as to the amount of the attorney's fees is for the court; 
tut before such fees my be allowed it is necessary for 
the jury to find that the amount due is the amount demanded 
ef the defendant, in the written demand made by the plaintiff, 
and find that the amount is due for laber or wages, In the 
ease at bar, the jury, by their verdict, made no finding to 
that effect. It was, therefore, error for the court te ine 
Glude in the judgment ewarded the plaintiff, the sum of 
$100 as attorney's fees, and to tax the same as costs against 
the defendants, 


The Wunicipal Court judgwentbis affirmed on 
condition that the plaintiff file a remittitur in thie court 
within ten days, in the amount of $100 = being the amount 
awarded him by the trial court as attorney's fees and there 
taxed as costs against the defendants, 


JUDGMENT APTFIRMED .BITH REMITTITUR. 


TAYLOR, P.J.AND O'CONNOR, J. CONGUR, 
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JEREMIAH W. MoGRAW, 


Appellee, (PR a L.A. © O ee 


Ve CIRCUIT COURT, 


COOK COUNTY, 
EMILIE JENSEN, et al, 


Appellants. 


Opinion filed Apr. 30, 1924, 


MR. JUSTICE THOMSON delivered the opinion 
of the eourt. 


The complainant MeGraw filed his bill in chancery 
ageinet the defendants Jensen and wife, asking the court to 
decree the release or satisfaction of certain judgments, the 
surrender of a trust deed and note secured thereby, held by the 
defendants, and for an accounting between him and the defendants, 
as to matters arising out of a trade or exchange of real estate, 
In this exchenge of real estate, the complainant had conveyed 
eertain property in the Village of Glencoe, to the defendants 
and the latter had conveyed to the complainant, a Wisconsin 
form, The conveyance of the Glenesce property, by the cokplsine 
- ant to the defendants, was made by the terms of the deed, *sube 
jet to incumbrances aggregating the sux of Eleven Thousand 
One Hundred and Thirty Eight and 35/100 (€11138.35)Dollara; 
alse subject to all unpaid interest on said mortgages to date; 
subject to general taxes to the asount of $175.00 and to the 
payment of 21) special assesenents due and payable this year, 
1918." ‘The conveyance of the Wisconsin farm by the defendants 


to the complainant, wae mde according to the terns of the deed, 
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"gubject to first and second mortgsgen aggregating the sum of 
$16,700," 


The issues as made up by the pleadings, were refore 
red to a master in chancery who heard the testimony and sube 
mitted his report to the cheneellor, as to the credits he ree 
commended be allowed the reepective parties. The credite thus 
allowed the complainant, in the report of the master to the: 
chancellor, sggregated $671.69, ani those allowed the defende 
ants aggregated $299.99, leaving a balener which’ was founde to be 
due from the defendants to the complainant amounting to $371.70. 
The master also recommended that the defendanta be decreed to 
release ‘or satisfy the judguents and also that they be decreed 
to return the trust deed and notes ag prayed by the complainant 
in his bill. The chancellor followed the recommendationa of the 
master and entered a decree accordingly. By this appeal the 
defendants seek the reversal of that deeree. 


There were a number of items, in connection with 
which the complainant claimed amounts were due him from the 
defendants in the taking of the account; and there were also 
a number of items in which defendants claimed amounts were 
due them from the complainant. With few exceptions, all these 
items were the subject of conflicting testimony. As was pointed 
out by our Supreme Court in Union Golliery Se. v. Fishback, 299 
Til. 165, it ia the established rule that the master{s findings 
approved by the chancellor, will not be disturbed by a court 
of review, unless manifestly ond clearly against the weight of 
the evidence, citing Siegel v. Ahdrews & Go,, 181 111. 350. 


When the respective parties met to close their 
deal and exchange their deeds, the various items entering 
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into the adjustucnt of accounte involved in the two properties, 
such an insurance and interest and taxes and things of that 


kind, were figured up and a bealanee struck, by which it was 
found that the complainant should pay the defendants, $371.65. 


The defendents contend that this amounted to a settlement bee 
tween the parties and it seems to be their position that it 
amounted to an account stated, but in oer opinion auch a proe 
ceeding does not possess the elements of an account etated 

ner would it preclude either of the parties from later maine 
taining that the adjustment of their respective accounts at the 
time the transaction was closed, involved the doing of certain 
things by each of the parties, subsequent to that time ond 
from cogtending that those things hed not been done as agreed. 


it further appears to be the position of the dee 
fendants, ae outlined in the reply brief filed in this court 
in their behalf, that although the conveyance of the Glencoe 
property to thea wae made “subject to" certain encumbrances in 
connection with which the plaintiff was given credits in the 
account as found by the master, such & course was error because 
it had not been recited in the deed conveying the Glencoe proe 
perty, thet the defendants had “accumed" these encumbrances, 
Such a contention ia not tenable. While it is true that the 
holder of such an inousbrance might not get a personal judg 
ment or decree against the defendants, it would nevertheless 
be true that, as between the couplainant ae grantor and the 
defendants as grantees, the complainant would be entitled to & 
deoree in such & proceeding as the one at bar, reimbursing him 
for such payments as he had been obliged to sake on encumbrances, 
subject to which the Glencoe property hed been conveyed. 
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Another contention made by the defendants is that 
error was committed in crediting the complainant with certain 
items, in the taking of the account, although those items had 
not been plended. ina bill for an accounting it is not nece 
essary for a complainant to plead a11 the items on which he 
Claims there is a eredit due him, before a credit can be allor 
ed, in the taking of an account, 


Various other contentions are made with reference 
tonspecifie items involved in the account, and re shall refer 
to them in order, as they are made, 


(1). The record shows that when the parties exe 
changed their deeds, an sliowance was wade for taxes on the 
Glencoe property and as was indicated by the paragraph in the 
deed, that amount was $175.00, The complainant testified that 
that was the best "guess" the parties were able to make at the 
time and that it was then understood and agreed that if it was 
ultimately found that the taxes were leas, the complainant was 
to have a credit for the difference, and his testimony further 
was thet when the taxes were paid they were $136.08, The dee 
fendent Jensen, corroborated by one Martin, a lawyer whe ree 
presented him at the close of this real estate exchange, whose 
brother and partner represented the defendants in the trial 
of this case, testified that nothing was said at the time the 
deal was closed about rebates on taxes, fhe master recomsende 
a oredit to the complainant on this item, 


(2) It eppears from the record that at the tine 
the transaction in question wae closed, there was a mechanic's 
lien o% the Glencoe property amounting to $390.00 in favor of 
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one Edwards, which the complainant agreed to take osre of, and 
he testified that he had done so, and it wae stipulated that 
this lien had been released. The complainant testified that at 
thetime the transaction was closed, he gave thedefendants, as 
security for the carrying out of hia agreement to take care 
of this mechanie'’s lien, his note for $371.65 with twe ine 
terest notes thereon and a truest deed seovring them, It 

will be noted that this wae just the amount which it was 

found the complainant shoyld pay the defendants, on their 
figuring up their reapective credits at the closing of the 
deal, and it ia the defendents* position that this note and 
aeourity wes given on that indebtedness. The identity of the 
two amounts would seem to support that position. However, 

ir, Wartin, the lawyer for the defendants, representing them 
when the desl was closed, gave testimony which would seem to 
lend some support to the complainant's contention. He testi- 
fied, referring to this note and trust deed given by) complaine 
ent, saying "The note was given on the contingency that McGraw 
would deo certain things; in other words, thet he should get rid 
of some mechemie's Liens that had been filed egainst the 
Glencoe property; the Hubbard Woods Lumber Co. or material 
company and some other, idwerds Company I believe, and MeGraw 
claimed to have paid these and produced a letter claiming thet 
they had been paid, and then the question of payments came up 
which MoGraw was owing to Jensen, — as to the validity of thes 
and the amounte which Jensen eleined to have paid McGraw, and 


ultimately resulted in a dispute, and on the basis of that 
c@ntention the notes were not surrendered, or the trust deed, 


to MeGraw." The mastef found that the mechanci's lien in 
favor of Edwards had heen taken care of and released, and ree 
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commended that the notes and trust deed, which the come 
plainant claimed to have given, te seoure that action on 
his part, should be returned, and the court ao decreed, 

i, View of the testimony to which we have referred, we sre 
not in @ position to conclude that there was any error in 


that regard, 


(3) The complainant further testified that there 
wes another mechanie's lien amounting to §71.00, in favor of 
the Acorn Hardwood Floor Gompany, at the time the propertics 
were transferred and thet this was part of the encumbrances, 
subject to which the NoGraw property wea taken by the defendants, 
ynder the deed to them, He further testified that they had not 
paid 1% and he had been obliged to. Martin testified that this 
item did not figure in the desl, and Jensen testified that 
nothing waa said about it when the deal was closed. The master 
recommended that the complainent be given eredit for it and 


it wae @o decreed. 


(4) The complainant testified thet anether item in 
the encumbrances, subject to which the “YeGraw property hed been 
conveyed, wan a judgwent in favor of one Geer, amounting to 
$133.35, and that he had been opapelled to pay it. A satise 
faction piece on this judguent was introduced in evidences. 
Martin also testified that thie item did net figure in the 
exohenge of the properties. The waster found the eomplainan t 
was epjtitied to a credit of this amount, and the decree so 


provided. 
(5) It was further the testimony of the complaine 


ant that after the parties had exchanged their deeds he had 
paid certain interest coupons, which had been assumed by the 
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defendants, two of $15.00 each and one of $50.00; that he 
paid these sometime in November, 1918, including 7% interest 
upon them from their due dates, August 11, 1918. These notes 
were paid to Atwood, Pease & Loucks, ond Jensen testified that 
the latter had told him these notes were peid in August. One 
or two letters were introduced in evidence, frou Atwood, Pease 
& Loucks to the defendants, written sometime after the parties 
exchanged their properties, soliciting the payment of these 
notes. It seems clear that they rere not paid at the time 
they fell due, in August, and thet they were unpaid at the 
time the parties exchanged their properties. The conveyance 
of the Glencoe property was made subject, anong other things, 
"to 211 unpaid interest on sxid mortgages to date." The come 
plainant was sllowed credit om this item. 


(6) The complainant testified that when the exe 
change wag made, the defendents represented that the taxes 
on the Wisconsin farm were 9916.70, snd this amount was weed 
in coasting up the accounts by the parties at thet time. He 
testified further thet he was obliged to pay $72.40 in excess 
of that amount for the taxes, It seems that the Wisconsin taxes 
were levied against this farm and an adjoining farm, together 
as one piece, and the owner of the adjoining farm had paid the 
taxes originally and he in turn had been reimbursed by com 
plainant to the extent testified to. As already noted, the 
complainant testified that the parties agreed, at the time, 
that appropriate rebates were to be made in case the asounts 
taken for taxes proved inaccurate, while the defendait Jensen 


testified that the contrary was the case, Complainant was 
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flee 
given a credit by the oneter on this item, 


(7) It sppeere from the record that at the time 
of the exchange of the properties, the (lenove property con- 
veyed by the complainant to the defendants, together with 
other Glencoe property, owned by the complainant and not cone 
veyed, was covered by 2 blanket mortgage amounting te $1450.00, 
This mortgage went to forecloaure, and for a time a receiver 
wae in charge of #11 the property, and in the receiver's 


final report, he showed receipts from a building on one of 
the lots, owned by complainant ond not conveyed to the defende 


ants, amounting to $280.00 and dishursenents amounting te 
$154,86, leaving a balance of $125,14 "paid by the receiver 

to Jensen or for hie account." This ancknt had been apvarently 
retained by Jensen, The maeter credited the somplainesnt with 
thie item of $195.14, in meking up the account. In connection 
with this iten the defendats contend: that they were entitled te 
a oredit of $135.00 for interest paid by the receiver, as to 
Lot 3, and therefore properly chargeable to the complainant. 
This claim was disregarded by the master and we are not in a 
position to say that this was error. It is not shown that 

thie charge was not taken into acoount by the receiver, in 
casting up his accounte which showed, ae we understand the ree 
cord, a total excess of credits over debits, as to Lot 5, 


amounting to $125.14, 


(8) It appears from the record that at the time 


of the exchange of their properties, there was a mortgage in 
the name of one Massey, which the testimony stated, aftere 
wards became a judgment under the name of Clay, for §386.55. 


This item was included by the witness Martin as one ef those 
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subject to which the defendants took the Glencoe property. 
This judgnent was a lien on the Glencoe property of the 
complainant, which he did not convey to the defendants, as 
well as on that property which he did convey. It seems that 
this judguent had been paid, and a release and satisfaction 
left with the defendents* counsel, and the master recoumended 
that it should be satisfied and released of record by the 
defendants, so as to clear the title to the complainant's 
Glencoe property, still reteined by him. 


(9) The record also shows that at the time the . 
parties exchanged their properties, there was another judg= 
ment againet the cowplainant, in favor of one Wieder, for 
$400.00 and compleinant claimed that this was an item entere 
ing into the encumbrances, subject to which the defendants 
had taken the Glencoe property. Defendants® testimony 
was to the effect that complainant claimed that ‘he only 
owed $300.00, but that in clearing this judgment off, the 
defendants had been obliged to pay $475. The master found that 
the judguent wae for 6394.12 and that it was a lien against 
the complainant's Gelnooe property which he had not conveyed 
to the defendants; thet the judgment hed been paid and — 
mortgage connected with it had been releseed after foreclosure 
proceedings and that it should be gatisfied and released of 
record by the defendants, as to the Gheneoe property still 
retained by the complainant, thus clearing ite title. The 
master disregarded the contention of the defendants to the effect 
that they should be credited with the difference between the 
$475, they claimed it had teken to clear up thie matter and 
the $300.00 which the complainant had represented as being 
{uvolved in it. ‘This course taken by the master seeas to 
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have been based on the fact that the defendants let the 
matter go to a foreclosure. 


(10) It is contended by the complainant, and 
admitted by the defendants that the latter had collected 
$40.00 rent on 2 building, located on one of the Glencoe 


lots owned by the complainant and not conveyed te the defende 
ants, after the close of the receivership, incident to the foeree 
@losure of the blanket mortgage on ali the property, and 
accordingly, the complainant was credited by the master with 
this item, 


(11) The defendants claimed that taxes and 
special assessments had been levied against the complainant's 
Glencoe property as a whole, including both the lets conveyed 
to them and those retained by the complainant, and that in 
order to pey taxes on their own lots, they had been obliged 
to pay end had paid the taxes on the lots which complainant 
had retained, and that on these items they were entitled to 
a oredit in the‘taking of the account with the complainant 
amounting to $343.31. ‘The mmster allowed the defendants a 
credit on this item, amounting to $299.99. We find no testie 
‘mony in the record, contradicting that submitted in behalf of 
the defendants with regard to the payment of these taxes and 
special assesements to the extent claimed by them, covering 
‘the complainant's Glencoe property, title to which he ree 
tained and apparently still hes. Hothing appears in the ree 
cord, in the report of the master, to indicate héew he arrived 
at the figure of §299,99, As we read the items in the record 
they aggregate $343,351 and therefore the defendants aré én 
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elle 
titled to a further oredit of $43.32, 


(12) The defendents further Clajmed that they 
were entitled to a credit, represented by the amount they 


had expended in laying a cenent sidewalk ond making certain 
repairs on a building on one of MeGraw's lots, which was not 
conveyed to them but which was retained by the complainant, 
but, which was involved in the receivership, which included 
all the complainant's Glencoe property under the blanket 
mortgage hereinabove referred to. The defendants olaimed 
that this work had been dene on proper authority from the 
complainant and at his request, «11 of which the complainant 
Genied, This item waa in the same situation as all the 
others on which there was a conflict in the testimony, ‘The 
master heard £11 such evidence, based his recomendations on 


the testimony he heard, and, after arguments before the chane 
o¢lieor, they have been confirmed. As the record stands, we 


are not in a position to disturb these findings. 


4s above indicated we are ef the opinion thet the 
defendants were entitled to a furthe® credit, on the taking 


ef the account, to the extent of $42.32. The deere appealed 
from is therefore modified, in so far as it deerees that 


upon the accounting between the parties, there wae due from 

the defendants to the complainant, the sum of $371.70, and in 

ao far as it decrees that said defendants pay the complainant 
eaid sum within five days from the date thereof, so as to 

make the decree find, that on the accounting there is due the 
complainant from the defendants, the sum of $329.38, and se 

that the deeree will further be to the effect that the defend= 
ante shall pay the complainant the said amount of $329.58, within 
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the time specified therein, in all other respects, the 
decree ia affirmed. 


DEGHEE MODIFIED AND AFFIRMED. 


TAYLOR, Ped. AND O'CONNOR, J. GONCUR, 
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HARRY 4. SYANDIVGE, 
Complainant and Crees Defendant, OAA 1 A. 8 ys a 


Appellant, dies 
INTERLOCUTORY APPEAL 
Ve GIRCLIT COURT, 
GOOk COURTY, 
GITY HALL OQUARE COMPANY, 
& ©O7p.,Defendant and Cross Com- 
plainant, Appellee. 


Opinion filed Apr. 30, 1924, 


WR. JUSTICE THOMMON delivered the cvinion of 
the court. 


The complainant, Rarry ¥. Standidge, is « 
practicing lawyer in the City of Chicago, The defendant 
ie a eorporation owning an office building in the City 
of Ghicago, known a@ the Gity Hell Gquare Building. The 
law office of the complainant was in that building, on 
the ninth floor, The top or teenty~firet floor of the 
tailding wes 20 errenged as to be adaptable for use as 
@lub rooms, and it wae under lease to # club ksown as the 
Aviation Tlub of Ghienge, Under the terme of that lease, 
the prenises were to be cecupled by the tenant *for club 
rooms am) for no other wee or purpose," In January 1921, 
the complainant took over the Aviation Club lense, as he 
stated to the defendant at the time, “for the purpose of 
allewing the Lawyera' Asvooiation of Tllinois to heve heade 
quarters with the Aviation Club of Chicago." The comphain- 
ant was a prominent member of thet Association, sand, at one 
time, had been its president. 


The lease taken over bp the complainant from the 
Aviation glub, expired June 36, 192%. Complainant teok up 
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with the defendant the matter of the renewal of the Lease 

in January, at which tine he wrete the defendant that *the 
Lawyers’ Association of lllingis is growing and feels thet 
at the end of thie year it #11] be able to psy en increased 
rental, The Association alee desires that the arrangesent of 
the past year ehall continue." He went on, in this letter, 
whieh was written on a letterhead of the Lawyers’ Ascociation 
of illinois, to state what he weg willing to psy os rental 
under a new lease, Gompleainant snd defendant in due tine 
entered into « new lease for one yeux, which conteined the 
game provision as to the use of the premises which the prior 
lease bad contained and which has been quoted abeve. That 
lease expired june 36, 1995. Thortly before the expiration 
of that lease, the complainant began to negotiate for another 
lease to run for three years. After some negotiation, « 
lease was drawn up, celling fer the game rents] as had been 
paid during the lest ¢ix sonthe of the prio® lease, and con- 
taining the same stipulation as to the use of the premises, 
as had been included in the prior leases and alee a clause 
providing for a charge to be made for elevator services to 
gaid top floor, after ten o'clock in the evening. The com 
plainant exeouted this lease but it was never signed by the 
defendant, nowever, the complainant resacined in possession 
and paid the rent stipulated for in the new lease, up te 

and ineluding that for Septeaber, the latter being paid on 
the first day of that sonth, 


i% appeare from the record that prior to the 
epring of 1923, the presices in question had been used for 
lub purposes only,=- by the Lawyers’ Association of I1li- 
noie, The Aviation Club, the Army é@ Savy Club, the Associa- 
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tion of Gomneree Glee Club, the I1lini @lub, ond sioilar 
Orgehigations, and it further appears thet dances had 
oovnsionally been conducted there by these organizations. 
The complainant conducted a restaurant on the prenises 
for the serving of luncheon at noon, which was patronized 
by the Lawyere* Aasociation members, and others, 


it further appeare thet some demeing was had 
on the preaises during the noon hour and aleo dances 
come to be held #t might by the various clubs referred to. 
fo accommodate thoee attending the latter, the complainant 
arrenged with the defenient for laterelevator service on the 
evenings the dances were held. ‘his continued through the 
spring ond sweamer of 1923, end until Septegber. Gn the 4th 
of Gepteuber the defendant notified the complainant that the 
dances being conducted on the premises in question must be 
iomediotely diacontinued, It was the position of the dew 
fendant that the complainant wae conducting public dances on 
the top fleor of ita building; that ite agente hat but recent- 
ly obtained knowledge of the nature of the dances; that such 
affaires were detrimentel to its property and contrary to the 
terms under which the complainant wee in possession and that 
wmleas the dances were imuediately discontinued, all evening 
Slevater service to the 2iat floor would be discontinued. 
It was complainant's contention that the dances complained of 
by the defendent in September and which the Istter then insisted 
ghould be discontinued, wore the same in character ae he had 
been conducting in the leased premises for some sonths, to the 
knowkedge of the defeniant and with the latter's consent and 
that the defendant was estopped from preventing their cone 
tinuanoes that he had represented te the defendant that he 





— 


9) ys onl8 osm malt Poi 
bak soeanh Aud exetuys conittd® Mo hes wet gO 
emaciteslonn to aeadt yt eset? bedaybaoy neat gitouinteae 








hemiaerien sav Kode gee $a sopaanes Me asf ae 0 : 
WINGO Sau gene wodtatvenna weed ae ad 


has! ere awn Smit saci ‘waster — — 








— — A⸗or⸗at aie — aac + lala 000 
@4 at sotrise roe ers Bot of 161 Seedqsten ade Meee 

eat Mgmnt? Seoritacs eits Alas eter aeaat 1 w 
Md a2 20 snosigntae? Liza Rain SAUL te remem Po yaa 7 
Ott Peat tarnisiques oft hedtaton tu abe — xed Ye 
— * stat teowry ab teotwon 4at as’ — —— ——— 















Mowe $a? pecous ay 46 orien sae te ‘aiid ie —* fe 
#? ot yurtinde bas eitqary déi ot — E—— one es : 7 
Git tenis aotenmonon eb wen ta2Gi%Lqre 64d aOdite sabdie dike 
Sater Tie .pevwieuccutD ——— — se ode 
sbetntyiona ds bu bictw cook tae wd? on. —— ne ~ 
Me bertbtquwe adoond 49 tet — — ithe ede: 
bareknm: asdd vestst 969 die 2 fey eae eee deiek seh ital * i 
eb 8S Oe WeIOARede 2 er Ott wom. —— * nee 
Att a2 quiitnes ones -ah mubhemne Synsel 940 xi pattauenee anes 
mimignuteitec te 





~4~ 


gould not and would not go on with another lease unless 
he could derive some additionel revenue from the source 
of these dances and thet with that knowledge the defend= 
ant had permitted him to continue in possession of the 
prealges. 


The complainant, Standidgs, filed his bill of 
complaint on September 13, 198%, praying for an injunetion, 
restraining the defenient from interfering with bis oceupaney 
of the premises in question end further that the defendant be 
compelled to exeoute and deliver to hin, the lease of the 
presises for the period beginning July 1, 1923, which Lease 
the complainant had executed, 


in the an@wer filed by the defendant, it ese 
elsimed thet the agrecuent for the new three year lease, 
being oral, wes void under the Statute of Frauds; that the 
complainant was & hold~ever tenant under hie previous lease, 
and that whether considered as a tenant under the new lease, 
which defendant had refused to exeoutey/ as a hold-over tenant 
under the previous lense, the complainant had violated the 
provision contained in both of them, as to the use ef the 
promises, by reason of hisconducting the dances in question. 
The defendent sise filed « cross bill in which it prayed 
that: the complainant and crose~defendant be restrained 
from further conducting his dences on the premises and also 
praying for forfeiture and « decree for possession of the 
premises, 


Iasues were daly joined on these plesdings, «nd 
the csuse was then referred to a Master, on the question of 
whether a preliminary injunction should be isaved in faver of 
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the complainant or of the defendant, ae prayed by the 
respective parties, After extensive hearings the meter 
subnitted hie report, fecommending that on injunction be 
issued as prayed by the complainant. Exeeptions to the 
findings in this report were sustained by the chancellor 
ami the latter iseued a prekiminary injunction ag prayed 
by the defendant. fo reverse thet order, the complainant 
hes perfected this interloeutery appeal. 


Complainant contends that the record does not 
disclose such @ wotion on the part of the defendant, as my 
be considered a sufficient tesis for the temporary injunc- 
tion which the court entered. fhe record shows that counsel 
for somplninant made the motion upon which the court ordered 
a reference to the daugter, to take testimony upon the issue 
of“whether « preliminary injunction shou!4 be issued in 
faver of the compleinant or the defendant." The iesue was 
thus raised as te which of the parties was entitled to « 
preliminary injunction. When the Yaster subsitted his 
report, recommending that a preliminery tajunetion be 
entered an prayed by the complainant, objections to that 
report were overruled and were ordered to stend as excep- 
tiens. The record of the order then entered recites that, 
on motion of the solicitors of defendant and cressecomplain- 
ant, the exceptions to the Master's report were susteined, and 
further, on their motion, to enjoin the dances in question, 
it was ordered that complainant, “hie agents, servants and 
attorneys, be and he is and they are hereby enjoined and 
restrained until further order of thie court from advertia=- 


ing, conducting, maintaining, managing or operating on or in 
connestion with the premises described as the @lset floor 
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139 North Clark street, Chicago, Illinois, being otherwise 
known as City Nall square Building, any dance, daneing party 
or utertainuent under the aueplees of or under the name of the 
UpeIn-The-Gloude-Glub, or any such dance or entertainnent to 
which the public may resort or be invited either for an ad- 
mission fee or without auch on admission fee or in conneo= 
tion with which revenue way be derived by gaid Harry ¥. 
Standidge; end seid Standidge ie enjoined from advertising 
said prenises for public danecs and from advertising for 
girla to resort therete as dancers." That record is not 
aubjeet te the objection urged. 


Nor is the injuneticnal order void for uncertainty, 
ae Gomplainant contends. ip our opinion the order is neither 
uneertain nor ambiguous, The order merely enjeins complaine 
ant from conducting public dances in the premises in question, 
either as an individual or as the Up-In-The-Cloudse-Club, as 
te whieh we shall beve cecasion to refer later. 


Theat the order appesled froe ia net sendatory, ac the 
complsinent further contenda, eeeme entirely clear. The order 
doeanet have the effect ef dispossessing the complainant but 
4t merely prohibits hie use of the premises for the holding 
of public dances, which, it was sontended, was a use contrary 
to the conditions imposed on the complainant's tenancy. 


It is contended that the croas-bill filed by the 
defendant and the prayer Sr relief therein contained, rere not 
germane to the complainant's bill, Complainant did not demur 
te the erossebill, nor in eny other manner raise thie ques 
tion, but he joined issue on it and preceded to 2 hearing 
thereon, snd therefore, irrespective of the question of the 
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merite of the contention now anade, the complainant anet 

be deemed to have waived the question and he may not 

raise it now, Ackley ¥. @roucher, #03 111. 530; 21 4.4. 

S11. For the sane reneon the complainant aay not now 

raise the question as te the verification of the crosse 

bill. A full hearing was had on the merite on issue 

joined on the crose-bill by the parties. Oity of Lawrengeville 
We Gentral Tliine Public Serviee Go., 197 Ill. Apo. 59, 

It wag not necessary for the cross-comploinant to negative 

in ite cross—-bill the question of knowledge on ite part, 

ef the character of the dances complained of prior te 
Geptenber. That wae purely a aatter of defense on the 

pert of the eroee-defendant. The cose of Filson-Broadway 
Bldg. Corp. v. he Hs OOo,» 225 Ill. apo. 306, 
and other oases cited by complainant, in contending the con- 
trary, are not in point. The preliminary injunction order 
appealed from in the coxse st bar, was not izeued on the 
eross-biill ner on the pleadings after issue joined, wut 

after o full hearing on the merits of the quevtion as to 
which of the parties wes entitled to & prelisinary injunction. 





Gompleinant contende that the defendant, in its 
orese-bill, did not show that it had ne edequate remedy at 
law ag to the permanent relief prayed for in that bill, and 
further, that it failed to prove that it wae s corporation, 
ae alleged by it, and that it esa the owner of the premises 
in question, As to these satters it need anly be pointed 
out thet the question of the forum in which the parties 
joined their isaves me the choice of complainent; that the 
question of the permanent relief preyed for in the croas-bill 
ie not involved on thie appeal; that the complainant himself 
wrought Wis bill against the defendant as 2 corporation; and 
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ed 
that he way not question the title of hie sdwitted landlord, 


It is the complainant's contention that be was a 
tenant of the premises in question under the leaee which he 
had exeouted for the term beginning July 1, 19233, and ending 
in 1926 ond that thie leeee hed been taken out of the Statute 
of Fravuda by part perforemence, ineagmuch ag he bad been in 
posseseion through July ond August and a part of September 
and the defendant head collected the rent stipulated in thet 
lease for those monthe, 14 io the defendant's contention 
that the somplaineat is « hold-ever tenant under the prior 
lease. For the purposes of determining the issues presented on 
thia appeal, that eueation is not material, *hether complain=- 
ant was in posesescion under one lesee or the other, he wae 
subject to the game reetrietions ao to the nee he wight aske 
of the pranises, for thome restrictions were admittedly the 
same in both leages, The principal question on this appeal 
ae thus presented ie whether the uee of the prenises by the 
econplainant, of which the defendsnt complains, and which it 
evaght to enjoin, wee in Violation ef those restrictions and 
whether the facts are gush as to eaten the defendant from so 
complaining ao to thet use and from baving the use enjoined. 


It isinot the defendent's contention that it had been 
ignorant of the fact that danees had been held in the premises 
which were occupied by the complainant. It is admitted thet 
daneee hed been held there, not only with defendant's knowledge, 
wut that defendant had and now) has no objection to the bolding 
of dances on those premises by poms fide organizations. It 
appears frou the record that a number ef demoes bad been given 
there by the various clubs and orgonizations, which had eecupied 
the premiaes through arrangesente mde by them with the complain 
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ant. To the holding of such dances on the prenises, no 
objection wes ever raised, 


But it is defendant's contention thet the com 
plainant begen the practice of holding dances in these 
prewises, advertising for girls to ettend the dances, and 
sdmitting any snd everybody, ond thet some of the dancing 
was far from whet it should have been; that there came to 
be more or less drinking at these dances and that they 
were not at all the bona fide club function which had 
oharacterized the dances which had been given by the 
various clubs referred to; that these public dances ond 
their character head been unknown te the defendent or its 
agents until late in the summer of 19233; that as soon as 
certain inforaation about these dances czme to the defende 
ant, it caused some investigation te be wade and as soon 
as it received reports resulting from that inveetigetion, 
confirming the information it had first received, it caused 
complainant to be notified immediately to cease the dances. 


A careful examination of the evidence in the 
record, which is voluminous, bas led us to the conclusion 
thet, there can be no question of the feet that the dances 
in question, ehich were conducted by the complainant in 
the leased prenisece, were public dmnees, and that they had 
the effect of; mmking the top floor of the City tall Square 
@uilding, on the evenings they were held, (which onme to be 
neerly every evening) © public dance hall, 


On the question of the charatcer of these dences, 
the following facts are shown by the testimony. In the sum 
mer of 1923, apparently svout July 1, or possibly earlier, 


| — — nat ——— arent 
ot 2 gh@¥ienet tardt ded oh wenboaraiat ade 


a trate ott ——e— mere eae 


ae | 


tuitd Mme aseanh etider won soothe 
B Sari: wht ests ‘to toetx qiet Orth: 





“10= 


the complainant began to advertise for girls to attend 

the dancen. He inserted blind advertisements in severad 
public newspepers, which, under a heading *Girle* read 

an follows; *"Girle, attractive for dancing evenings with 
dest group in the City, Dearborn 4120," The telephone 
referred to was located on the leased premises, The 
complainant testified thet one O'Malley (rho will be 
referred to later) was on the prevwiees oll day te ange 

wer the telephone onile and tell the cirle when to come. 
By means of this advertisement ® nusber of girls rere 
procured for the dances. to special effort seems to have 
bean necessary to get men to attend the dances, for none 
is mentioned in the record, and yet there were four or 
five times ae many men in attendance st these dances ag 
there were girla, The fineneial plen under which the 
dances were conducted involved « charge of 10 cents to en ch 
man, upon hie entrance to the premieres, ss a check room 
charge, and o further charge of 10 cente for gach dance 

in which he tock part. fhe men bought dance tiekets at 10 
gents apiece. After each dance the sen handed 2 ticket to 
the girls with whom they hed danced and et the end of the 
evening, the girle presented their tickets te the complaine 
ant and he paid them & conte for each ticket they turned in, 
keeping the balance himself. The evidence shows that for 
the west part, the girls had no sequaintance with the nen 
in attendance nor the men with the girls, prior to their 
meeting on the floor at these dances. 


fhe evidence not only shows that the dences which 
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were conducted on the premioes were public dances but it 
further shows thet they were seo regarded by everyone who 
hed anything te do with them, The complainant maintained 
a "floor manager” at the dances, but he testified thet “he 
gould not watch everything,” ao he arranged with police 
headquartera to here 4 uniformed policeman present when 
the danges vere going on, ite explained that *the crowd 
was growing 4nd we took every preosution to avoid impro- 
prieties of every kind"; thet *he understood it waa custom 
ary to have « uniformed policeman at dances, and I did not 
want precautions thet rere teken at any other dances, not 
to be teken there.” The complainant testified that "if a 
young lady comes thers and eonduete herself wnbecomingly, 
ghe ia imwediately told te leave and is forced te leave the 
premisee,* 


One Allenson teetizvied for complainant, that he 
was agzrociated ith the Department of Public felfare of the 
City of Ghicages that cemplainant called up the department 
te inquire rhother they "would inspect publie dance helia® 
and that he wae referred to the Juvenile Protective Associa- 
tion, which "made a epeoialty of investigating public deaces"; 
that complainant then seked if the witness would come up *ae 
he wanted someone from our office to vieit the dancing;® that 
the witness did so anti found that “the dances were conducted 
in & very orderly manner"; that pricr to thet time the last 
time the witness *had been to a public danos," was about 


five years ago. 
One Larson, & police officer, of the City of 
Chicago, testiffitig for comploinant, deacribed his assign 
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ment by his Commending Officer, ag "being detailed to 

this dance hell." Three of the girls who anevered com 
plainant's advertisenent and who attended these danescs 
regularly, during July end August 1923, exeept for the 
latter half of July when they were engaged as models st 
the *Umrigold Fashion Show" in Chicago, were sisters, 
named Miller, One of them, in testifying fer the com 
plainant, as to the proper character of the danees, referred 
te the girls present ae "the moat respectable girle that I 
have geen in danoe halls." This witness testified that her 
brother had ettended the dances, Although ehe had attended 
most of the dances, she could rerember the mame of only one 
man with whom she had danced, other than her brother. One 
Garroll, teatifying for complsinent, testified that * the 
people thet go to the denoes there are the ordinary type of 
daneors that you will find in any dance hall in Chics ge." 
Thies witness wae another police offieor ef the City of 
Chicago who traveled best in the vicinity of the City 

Hell Square Building a4ndcin expleining his presenes on the 
@let floor of that building, he esaid it was because "it 
was on my poet, =n <6 on officer, 1 am supposed to investi- 
gate all public places of amusement to see that things sre 


going along Fight." 


A girl named tegner, who frequented these dances 
testified for complainant, that she did not knor the noses of 
any of the men theres thet she did not know their names but 
she knew them that a11 she did was to dance; that she * just 
danced with anybody whe case up and acked her for a dance and 
handed her a ticket." All of thie testimony vas given by 
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complainant's witnesses, There was other testimony to 
the same goneral effect given by witnesses who testified 
for the defendant, 


it would seem thet the complainant realised 

that the use of the leased premises for the holding of 

these dences was such as did not come within the terus 
of hie lease, ond in an apparent effort to bring such use of 
the premises within his lesse, he constituted himself a 
*giub" which he called the’ Up-In=-The-@loudsedlub,." That he 
himeclf so regarded thie elub, is indicated by his om 
teetinony, to the effect that in a converantion he testified 
he had with Mise Gramer, defendant's agent who was the 
manager of the City Hall Gquare Building, “It was discussed, 
that being a club, I did sot have to pay for « license.* 
With furtYer reference to this club, the complainant testified 
thet it was organised about imy 1, 1823; that ite purpose 
was dancings thet he wea the president, one O'Malley (slready 
reforred to) wan secfetary, and one Borman was sergeant-atq 
aras; that they had appliestions for aeubership from 300 er 
400 young ladies; thet at the time of the hearing, Septenber 
24, 1923, the club hod a senbership of 50 te 60. He teati- 
fied thet he formated a Gonstitution and By-Lews for the 
@lub in May; that they were adopted at « regular aeeting of 
the olub, attended by Norman, O'lialley and himself. A copy 
of the Constitution end By-Lewe wes produced, which he teati- 
fied he had typed “about the lst of September; those are the 
Dy-lawa which were made up and adopted about that tine; the 
Up-In-The-Gloude-Glub did not have any constitution or by-laws 
before that tiue; it was about the let of September; whether 
it wan three or four days before or three or four days after 
the lat of September, I do not know.” ‘The complainant was 
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notified by the defendant te discontinue these dances, by 

a Letter dated Seyteuber 4, Complainant testified further 
that he got out membership oarde in thie club in April or 
wey and thet these were the firet cards they got out. That 
he wast have beon aieteken in this, wae conclusively shewn 
by the testimony of the printer of the oards, who testified 
for the defendant. The complainent teetified that he ordere 
ed the printing of these cards at the Bogten Store. He did 
not name any other place in this connection. Oue Green 
testified that he got ordera for the printing of cards for © 
the Upein-The-Cloude-Glub from the poston Store; thet the 
firet order wan received about Jme 15, A sample of this 
card wag introduced in evidence, It wae in the shape of an 
advertioing card, reading, *iinneing in the Garden of Plewers, 
with Yonderful Wusie, and vost Beawtiful Inetructresses in 
Chicago.” Then followed the times when the daness were held, 
the place, and the mamé *Up-In-The<Cloude-Glub." This wite 
naas testified to further orders for thead and similar cards, 
as baving been received on dune 23, July 7, and August 20. 
He teatified that the last order he filled for thia club vase 
received on feptember 11, and this wee « seabership card, the 
first ourd of that kind ordered. 


The complainant testified that so fer the club had 
only three male meubera ~ the three officera who have already 
peen referred to; that under the by-laws, he, a8 president, 
bad the sole power to receive seabera or to expel them; that 
the by-laws of the club previded that “such danees shell be 
held in club rooms provided by the parpy who shall be its 
president, and euch party shall pay all expenacs thereof, and 
shall beve as hie own property, 011 funds derived therefrom, 
and each member waives «11 claim te such funds and 211 parte 
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thereof." He also testified, referring to the cards advertie- 
ing the olub, that he bed them printed in several Lets, 
*20,000 or 25,000 of thea probably.* When one of the Miller 
girls was on the etand, teotifying for the comwpleinant, she 
produced her menbership card in the Up-In-The-Clouds-Club, «nd 
tentified she got 1+ "around the lst of teptenber." 


tm our opinion, the conclusion is irresistible froe 
complainant's own teatimeny and the other testimony to which 
reference has been mode in this @nnection, thet this so 
called club was in ne sense auch s club or organisstion as 
the Aviation Club or the Lawyers’ Association, er any of the 
other bene fide organiastione which had been ogoupying these 
premises under the complainant's lease. The Up~In-The-(louds 
Club was the complainant. Age already pointed out, “he said 
$o himeclf, in effect, in his tertimony. It clearly was de- 
vised by hia, in an atteupt to bring the public dances he 
wae conducting within the provisions of his lease, under which 
he held the premises to be used "for club reoms.” In our 
opinion it cannot be given that effect. With the dances cone 
ducted in the menner deecribed, the top floor of the City Hail 
Square Building beenwe a public dance hall end it surely ras 
mone the less go after the complainant conducted them under 
the auspices of the "Up-In-The-Cleuds-Club.” Th our opinion 
the situation, in this respect would net be changed even if 
the “UpeIn-The-Clouds-Club" were considered = bong fide orgeniza- 
tion. ‘That such a use of the preaises wae not within the terns 
of the lease and was not contemplated by the parties when 
their relations as landlerd and tenant was entered into, seens 
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We coe now to the contention of the complainant, 
thet the defendant knew a1] sbout these dances ond the sanner 
in whioh they were conducted and thet it is therefore estop= 
ped to compel their discontinuance, That the various clubs 
which have been named as cocupants and users of these pre- 
mises prior to 1923, frequently held dances there, is not 
questioned. Complainant testified that "Mies Cramer ot tines 
discussed with me the dances wp there, seking me about then 
and ao forth, and 1 told her who the clube were thet held 
the dances." fhers eee much testinony to the effect that 
when @omplainant was negotiating with the defendant, thzough 
Mise Cramer, for leases for further periods, he referred 
to the fact that he ene not going to be able to weet the 
increased rental which was being proposed unless he was able 
to increase hic revenue frou dances. hat position, hewever, 
wae entirely applicable to the club dences such as had ale 
ways been conducted there by the various clubs which have 
ween referred to. It may not be said to have enrried the 
Slightest inference that compleinsat wae propesing to raise 
revenue by running the prewiaes ag a dance hall open to the 
public. There was some testimony submitted in complainant's 
behalf te the effect that ae early af April or Wey 1975, 
one of the ourda of the Up-In-Thee-(loude-Club, advertising 
the dances in question, wae shown te Wise Cramer and that 
in a converention with her in the latter part of Joe she 
remarked, “You are advertising for girie.* Mies Cremer de- 
nied both of these incidents. Thet she could not have been 
shown euch a card at the time testified to, and that com! 
plainant and his witnesses muet have been in errer in the 
teatiuony referred to, is shown by the proof that no such 
garda were even printed until the middle of dime. That com 
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plsinant and hie witnesses were not clear on the matters 
testified to, ia shown by the fact that although one of 
them stated that he sow such » card exhibited to viss 
Gramer in April or Wey, the complainant himeelf testified 
that he thought the witness in queation was aot present 
when he showed Hies Gramer the card, 


Mise Cramer testified to her negotiations with 
the gouplainant, concerning his leaging the prenises for 
the period beginning July 1, 1923, these negotistions 
being in the early part of cume. On dune 16, she left 
Chisego on & vaontion end did not return until duly 5. 

@he testified that before she left she had agreed with 
complainant that the compensation to be paid by his for 
extra elevater services, at such times se it might be 
necded, wae to be §2.00 an hour, but that when she ree 
turned she found the leases had been made up in her 
absence (apparently by someone in defendant's office) 

with © Glause thet the chy rge for extra elevator service 
was to be $2.60 an hour, up toe om aggregate of 8800.00 per 
enmum, after which such service was to be furnished without 
charge; That the leases, ag 20 mde up, hed been signed 
by complainant and returned te defendant but that defendant 
never executed them, Complainant had testified that the 
Clause in the lease represented the agreement as agreed to 
by Mies Cremer. Mies Gramer testified further that she 
again left Thicege on August 1, ané returned on August 17, 
and that of thet day she reorived an anonymous telephone 
@all, after which she consulted defendant's night elevator 
man, anda few nights later she reesined downtown herself 
and watched the people whe came inte the building. 
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One Penger, clevetor starter in the City Hall 
Square fuliding, teatified that around the middle of 
Auguat, he heard somothing which he brought to the attention 
of Nien Cremer; that he got his informmtion from the night 
elevator man and from several tenants, and that after he 
heard from them, he telked with “iss Cramer about the 21st 
floor and the things he head heard. On croste-examination 
by counsel for complainant, it wes brought out that this wite 
nese firet talked with Miss Cramer shout the middle of August 
and that he teulker to her *about the reporte of the elevator 
men whe said it was noley on their shift,- people making 
a lot of noine,- coming down intoxicated,<- did not bear 
that kind of noise before at the ether aeetings,- this noise 
wae singing snd yelling.* This witness testified that 
on Saturday night, September 1, he attended one of the 
danews, at Mise Gremer's request, to observe whet went on 
end report to her. Three investigators were enployed by Mics 
Cremer for the game purpose after the bill was filed in this 
cas¢, Another witness, who wae on elevator operator in another 
building of which iss Gromer was the manager, “ae alse sent 
to the @lat floor of the City Hall Square Building, when one 
of these dances was being held on Septesber 8. These and ether 
witnesses, ⸗ one of then & oolored porter who had beem employed 
in the premises in question by compleinent - testified to improp 
er dancing which they had seen, some sales of gin on the pree 
mises ani alse that they hed seen considerable consucption 
of what they described as *hipeliquor* by some of the men 
present. in rebuttal, complainant testified that he had known 
of no drinking at these dances; that no sales of Liquor had 
taken place, as testified to, and that the dancing bad slways 
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been proper; and witnesses aupported him in these matters, 

We do not regard these questions of the 2ale or use ef Liquor 
or improper dancing ae material to a decision of the issue 
presented on thie appeal, The important question is the 
manner and method of conducting these dances as public dances; 
advertising for girls, the promiscuous dancing of strangers 
at 10 cente « dance, of which the giris retained as their 
compensation $ sents for every dance they danced,- and the 
other foatures of that nature to wich we have referred. 


Miss Cramer testified that up to August 1, 1923, 
ahe never heard the neme of the Up-~In-The-Clouda-Club and 
that she did not know dagees were being conducted in the 
premises in question under that name; thet she did not knor 
that any dancee were being regularly conducted there in the 
evenings or that any dances were being conducted by whet 
she referred to ae the "peyeaeeyou-enter=nethod.* Ghe fure 
ther testified that when she looked inte the axtter, after she 
had returned from Minneapolis and had reeeived the informtion 
siready referred to, and reseined about the building on the 
night of August 25, she saw about 36 girle go inte the bullde 
ing unescorted and that she knew none of them end none of 
the men she saw goiin; thet up to this time she did not know 
*that the Slhat floor wes being used for the purpose of conduct- 
ing a dance to which unescorted women came and to which there 
were gathered numerous sen such as 1 saw in the @rridore 
thers while I wue whiting; did not have any idea that such 
a thing was going en in the premises at «11 prior to thet time.” 
She further testified to sending Panser aud the other elevator 
man from another building, te the 2let floor to observe the 
dances and report te her; that she sent Panzer to the Zlet 
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floor for thie purpose on Saturday night, September 1; 

that as fonday wae Labor Day she did mot eee him until 
Tuesday, Geptesiber 4, and that after he reported to her 

ahe iemedistely notified the complainant in writing that 
the dancee must be Giscontinued. in this letter she stated 
that “the owners of the building object very soricusly to 
the nightly dances that are being conducted on the 31st 
floor and heave given me orders that they aust be stopped 

at once. The dances, 1 understand, are open to anyone 

and ag nearly ae I oem gather are comprised mostly of the 
foreign elements The spaee wae rented for club rooms and 
not as a dances hall,® The complainant replied that the 
danoss in question were the same as bed been conducted all 
along,"before the present lease wae entered inte® rhich 

wag aude with full knowledge on her part that they rere 
being cogducted and were to be continued, fe requested 
that he be not required to discontinue what he hed built 

up at ¢onsiderable expense and with defendont's knowledge. 
The defeniont winteined ite position and indicated that 
elevator service to the Zliet floor during the evening 

would be cutteff wnless the dences compisined of were stepped, 
and shortly thereafter compluinant filed his bill seeking to 
reatrain interference with the dances conducted by complain= 
ant, and defendant filed ite eross-bill seeking to restrain 
the couplainant from further using the premises for the 
carrying on of these dances, with the result elready referred to, 


It is our opinion thet upon this recerd the chan-e 
eellor was justified in concluding | not only that the 


danoes in question were in the nature of public dances, but 
that, under all the evidence, the use of the leased prenises 
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for thie purpose was not within the provisions of the 
lease by which complainant had possession of them for use 
ae "olub rooms"; that the UpeIneThe-Cloudse@lub was in 
fact complainant snd thet by use of thet designation the 
dances were not brought within either the letter or the 
spirit of the lense and that prior to the time the defende 
ant directed that the dances be discontinued (or within a 
reasonable tine thereof),ite agents were neh aware of the 
nature of the dapees and the methods hy which they were 
carried on and thet the factsinvolved were not such as to 
preclude defendant from reebiving the relief prayed for 

- aad granted by the preliminary injunction appesled from, 


For the reagone given the order appealed from 
is affirmed, 


ORDER AFFIRMED. 


TAYLOR, P,J.AND O'CONNOR, J. CONCUR, 
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CEDAR PARK GEMETERY ASSOCIATION, 


Appellee, 33 0 4 4 LA, j Ae, 2 


WIZALOGUTORY APPEAL 
Ve PROX CIRCUIT COURT, 


COOK COUNTY, 
VILLAGE OF BURR OAK, 


Appellant. 


Opinion filed May 7, 1924, 


MR. JUBTICR O 'GOSHOR delivered the epinion of the 


On Auguet 6, 1923, eompleinent filed ite bill 
against John L. Gynakiewies, Mayor, ond Andrew Bemtkowski, 
Wareahel of the Village ef Burr Oak, praying thet oa writ of 
injunction be iseued restraining the defendante from inter- 
fering with the waintenance and establishing of a conetery 
belonging to complainant. On the day following, August 9, 
1923, an order wes entered ewarding the writ of injunction 
as prayed for. On September 4th, following, the defonionts 
filed a general demurrer to the bill and on September 19th, 
an order wae entered giving the complainant leave to file a 
supplemental bill. On thet date the complainant filed an agend= 
ed and supplexental bill. On September 29th the defeniente 
filed a general dewurrer to the amended and gupplementel bill 
and on the sane dey on siotion of the complainant en order was 
entered enjoining the defendents from interfering with the 
maintenanee, establishnent ané conduct of complainant's 
cenotery. From this ofder the ¢efentants prayed end rere 
allowed an appeal, but this sppeal wes not perfected. fhe 
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injunction writ wae duly issued and served on the defeniant. 
Om January 4, 1924, an order was entered overruling defendants’ 
demurrer to the amended and supplemental bill and on the same 
day another order was entered denying the defendente' notion 
to dissolve the injunction and it is to reverse this last 
order that the defenudanta prosecute thia appeal, 


The order awarding the writ of injunction wee 
entered on the face of the amended and supplemental bill se 
that the question to ve deteruined ie whether such a eause 
wae stated in the smended and supplewental bill ee would 
warrant the issuance of the writ, 


The sliegations of the amended and supplemental 
W111 90 far us it is necessary to etate thea in determining 
the question before ws are: Theat on May 23, 1933, the author 
ities of the Village of Burr Gek paswed an ordinance granting 
to one Daniel Hewitt, his associates and assigns, or such 
eorporation ae he and hie associates might thereafter orgunize, 
permingion and authority te sequire, Layout, conduct, maintain 
and operate a cemetery within the limite of the village; that 
Hewitt or bie ageigne should pay $750.00, to the Village treas~ 
urer in consideration of the pascing of the ordinance, anid thet 
it should not take effeet until the same was paid; that imaed= 
fately efter the passage of the ordinance Hewitt paid the 
$750.00 to the Village treasurer. 


It is further alieged thet on the day folloring, 
May 24, 1983, Hewitt on behalf of the complainant entered into 
& contract for the purchase of 66-2/3 seres of lend lying within 
the corporate limits of the Village and agreed to pay $60,000.00 
therefor, end that $16,000.00 ef such purchase price had been 
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paid on such contract, 


Xt io further sl le¢ged that on July 7, 1923, com 
plainant, Cedar Park Jemetery Association was incoroorated 
vunder the lawa of the State of Illinois, with an authorized 
eapiteal of $75,000.00 preferred stock and2250 shares of conso 
atock of no par value; that the purpese of the corporation 
was to establish sand meintain « cenetery; that all of the 
capital etock had been subseribed for and $53,000.00 paid in 
upon the subsefiption to the preferred stock; that on July 21, 
1933, Hewitt assigned all his right, title and interest in end 
to the contract for the purchase of the land to the cenetery 
association; that thereupon it beenme obligated to pay the 
$80,000.00 remaining due on the purchase price of the lend 
that the complainant for the purpose of establishing and main- 
taining & cenctery upon the land entered inte « contract with 
the Gyelone Fenee Company whereby the latter agreed to build 
& fence ardund the lend for 96,009.00; thet it entered into 
another contract with « granite company for the erection of 
an entrance to the cemetery at an agreed cost of $8200.00; 
that it entered inte another contynct with the same company 
for the erection of o memorial momument for the sum of $56,000,006, 


It ia further alleged that the land in question was 
Lecated within the limite of the village between Haleted street 
on the enet, Racine avenue on the west, 125th etreet on the 
north and L27th street on the south; that there wee a burial 
made in the cemetery July 23, 1923, after 2 license was regularly 
issued; that afterwerds the officials of the village threatensd 
te enter upon the oenetery lend snd exbume the body end to pre~ 
vent persons whe were then engsged in construction work from 
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it is further alleged that after the order was 
entered awarding & writ of injunction in accordance with 
the prayer of the original bill,which order wae entered 
suguat 9, 1923, the village authorities passed an ordinances 
declaring it to be wnlewful for ony firm or corporation te 
conduct « oeuetery within the Limite of the village or within 
one wile thereof and providing a penalty for a violation of the 
ordinance of not leas than $100.06 or sore tham $206.00; that 
on the same day the village officals passed another ordinance 
which required the removal of any body theretofore buried writhe 
in the village limite, and provided further that any) person 
who failed te renove any dead bedy so buried, upon conviction 
should be fined not lese than $106.00 or more thah $200.00, 


It ia further alleged thet prior te the paseage of the 
two ordinances last referred to, complainant wes engaged in 
building fences around the cexzetery and improving it by lay- 
ing out roads; that it hed sold lote, the purchase price of 
which aggregnted $60,000.00; that it hed entered into cone 
tracts of approximately $150,000.00 for improvemente; thet 
after the passage of such ordinances the defendemta threatened 
to go upon the land and prevent the complainant from doing any 
further work in constructing the improvements or from burying 
any dead bodies and threatened to exhume the bedy that had 
therefofore been buried. 


It is further alleged that the senetery was surround- 
ed on all sides by farm lends not under cultivation; that there 
were only six houses widely soesttered within a quarter of a mile 
to the north of the property; thet on the west there wae no house 
within a mile; that the nearest house to the south was one-half 
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ef « mile eway; that there was = farm house to the east about 
100 feet from the land which wae the only house on that side 
of the property within one-half mile; that the lend was not 
swanpy; that there was no river or stream running through it 
from which the surrounding territory drew its water supply; 
that the establishment of the cexctery would not injure or 
endanger the health of any one living near the cemetery; that 
the two ordinances last referred to were null and void as te 
complainant's property. 


The prayer wee thet the defendants be enjoined 
from interfering with complainant in the construction work 
on) the semetery and in conducting the same. The amended and 
Supplemental bil’ was verified, 


Gomplainant eentends that the appeal should be 
dismissed on the grownd that this court has no jurisdiction 
te pass upon the validity of an orfinance of « village. fhile 
we have heretofore denied the complainant's metion to disgise 
the appeal which determines the question adverse to the com 
plainant, yet we think we ought to any that complainant mis- 
apprehends the law. This court has aaple authority to pease 
on the validity of ordinances en‘ we have done oo in numerous 
eases. There seens to be some confusion in the sriefs and 
argument thet when it is said that an ordinance is void it 
means that it ie unconstitutionsl, An ordinence aay be in- 
valid or void because the legislature hae not authorised the 
municipality to legislate upon the particular eubject. This 
iuvolves no constitutional question, but only a construction of 
the statute, and of course, this court hae jurisdiction in all 
gnees on such questions. vt whether we have jurie@icticn te 
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pase upon constitutional questions involving the validity of 
on ordinance in an appeal from an interlocutory order, it is 
wanecessaxy for us to deteruine(enses holding that this court 
has such power sre: Hill v. Jarbell, 91 111, App. 272; Hew 
We Gon) Belt My. Gon, 126 111. App. 153 

gbile @ Ohio BR. A. So. vr. Fraser, 168 111. App. 210,- 
while the contrary is held in Za ttergon v. Duntom, 201 1}1. 
App. 383, )beceuse we are clearly of the opinion that the 
defeniante are estopped from cuestioning the right of complain- 
ant to construct and maintain the cemetery in question. 





The record diecleses thet on May 23rd, 1922, the 
Village suthorities passed an ordinance granting to Daniel 
Rewitt, his sseociates and easigns, or to such corporation 
ae they might organise, authority to layout, conduct and seine 
tein a cemetery on the property in cuestion upon the payment 
of $750.06, This payment css ande, contracts entered into by 
Hewitt, complainant organigation organized and the Hewitt 
interests assigned to it. In these cirounstences, defendants 
@ught not to be permitted to prevent the complainant from 
completing snd carrying on the cemetery after it had authorized 
the establishaent of it. So far as the record shows the cone 
ditions were not changed. There is no clain made that the 
gonatruction and waintenance of thie cemetery will be any 
detriment to the health, sefety ond comfort of the inhabitants. 
On the contrary, in the amended and supplemental bill, it is 
plleged that the health, exfety and comfort of the inhabitants 
will in no way be impaired, The demurrer obliges the court te 
agcume that to be trke. A court of equity has inherent power 
$0 prevent the defendant from destroying complainants’ cenctery 
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when the threatened action of the defendante is against all 
equity and good conscience. 


A further point onde by the defendants seege to be 
that while the orfinance granted to Hewitt the euthority to 
eonatruct and maintain a cenetery within corporate limite 
of the Village it provided that the cemetery was to be loested 
on ten or wore acres of land lying between 125th and 127th streets 
adjacent to Recine avenut, in the Villege of Burr Oak, yet the 
defendant cenetery conesiate of wore than 66 acres, What the 
facte are ac to bow much land wae authorized to be used for 
ceuctery purposes, we are unable te say; that question may 
develop woon thehearing of the ocuse, but on the record before 
us, We are unable to aey that conplainant in improving the 
66 2/3 acres Violated the terme of the ordinance. 


fhe order of the Gireult Court of Gook County 
io affirued, 


AFP IREED. 


TAYLOR, F.J, AND THOMSON, J, CONCUR, 
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191 + 26846 — 
GARCIA SUGAR CORPORATION, hs Ba | 6 3 
@ oorporation, 234 2 
Appellee, APPEAL FROM 
\ 
MUNICIPAL COURT 
Vo 


OF CHICAGO. 


GRZeNOOM & CONFANY, 
@ corporation, 
Appellant. 


WR, PREGIDING QUOTICS GRIDLGY D2LIVURED THY OPINION OF THY COURT. 


In a first clase action in asoyumpsit, commenced in 
the Municipal Court of Chicage on June 16, 1921, plaintiff, 
after a verdict in ite fever rendered on June &, 1925, recovered 
m judgment for $20,760, on July 2, 1923, against defendant for 
eortain sugar sold and delivered, end defendant appealed. 

By the verdiet the jury found the iseues agsinst 
defendant, ond aesesned plaintiff's demages at the sum of 
$20,760, “and interest at 5% to date of verdict." Prior to 
the entry of the judgnent and after the court had overruled 
defendent's motions for a new trial and in arrest of judgment, 
Plaintiff filed a written motion asking the court to include 
in the judgment the oum of $2,895.03 (representing interest 
at 56 per anrmm upon $20,760, frem August 23, 192%, to the 
date of the verdict) and te enter judgment against defendant in 
the total cum of $25,655.03. The motion was denied end plain- 
t4ff has assigned eroseeerrors in this appellate cemrt on the 

To pleintiff's original statement of claim defendant, 
on duly 20, 1921, filed mn affidavit of merits, sworn te by 
Abrahem J. Minkus, ite president. On February 30, 1923, by 
Leave of court, plaintiff filed am amended statement of claim, 
to which defendant, by Minis, on March 2nd, filed an affidavit 
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of werite. nm pleintiff's motion this was stricken from the 
filew and on April @nd, defendant, by Minkus, filed «nether 
affidavit of werite. This wae alee stricken, and on April 20th, 
defendent, by Minkus, filed « third affidevit of merits te 
pleintiff’s emended statement of claim, which the court allowed 
te wtend, and on the defense az therein alleged the couse came 
on for trisl, 

in pleintiff’s emended statement of claim it is 
alleged that em Mareh 14, 1920, one Mareeline Garcia entered 
inte a written contract with defendant for the sele te it of 
ecertein suger. The contract is set out im full and it is signed 
by Hueller-¥ox Brokerage Co. and by another brokerage firm, and 
ie eles signed, as being “accepted,” by the seller and the 
buyer, It eets forth that on said date there hes been se0ld to 
Seeetocn & Company, ef Chisago, Iliineis, fer the account ef 
Marcelino Goreia, of New York City, 22,060 begs of gramlated 
sugar of « certain grade, pecked in double bags of 100 pounds 
net weight each, and to be delivered, 2,060 bags during Mey, 1920, 
and 5,000 bags during each of the months ef June, July, August 
and September, 1920, “at $16.10 per 100 pounds, f.0.b. railway 
cars, Marine City, Michigan.* Among ite provisions are thet pay- 
ment ehall be “net cash at sight, payable in New York or Chicage 
funds on presentation of bill of lading and duplicate invoices; * 
thet the seller's obligation ae te delivery is complete upon 
presentation of bills of lading; and that the “seller reserves the 
right te reduce this contract twonty per cent (20%) if eugare are 
not produced at Merine City, Michigam.* It 48 further alleged in 
the atatement of claim in substanee thet the seller proceeded in 
the fulfillment of his contract; that thereafter, on sugust 7, 
1920, the seller and the buyer (defendant) entered inte a further 
agreement modifying said original contract wherein the seller 
paid te defendant the sum of $55,200, being the enount claimed by 
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deferidant te have been lost by it by reeson of the failure of 
the selier to deliver o11 of the sugar in the quantities end 
at the times specified, ond the parties sgresd to « reduction 
of 20% of the tetal amount of sugar provided fer in the con- 
tract, in accordance with the reduction dlause thereef, — the 
weller agrecing, after seid reduction and the deduction of all 
suger theretofere delivered, to deliver the belence ef 7,225 
bage of suger to defendant upon the terms and at the price con- 
tained in the original contract; that in consideration thereof 
the defendant agreed te accept the bolence of 7,225 bage and 
poy seid prise of (16,10 por 100 pounds; that thereafter, pure 
suaemt to said modification, the seller delivered to defendont 
the 7,228 bags in cars, from time to time frow August 11, 1920 
to and including September 23, 1920) that 211 of these last mene 
tioned shipments ond deliveries were paid for in cosh on delivery 
“with the exception of two (2) certain shipments, to-wit: the 
shipments of august 23rd, consisting of 800 begs in car Ce Re Ie 
& P. #42215, $12,080, and 806 bage im cay F. Re Xe #26205, 212,880, 
which anid two (2) care the defendont requested Moreeline Garcia 
te deliver te it without the payment of each on delivery, tut 
om @redit te be padd fer by said defendant within a reasonable time 
after the delivary thereef, and thet seid Mareeline Garcia 414 se 
deliver the ssid two (2) cars upen credit upon the dates eforee 
said;* thet defendant, on October 2, 1920, paid to the seller on 
account of said two cars the sum of $5,000, leaving an unpaid 
Delanee thereon of $20,760; that thereafter, on June 9, 192%, the 
selier, for a consideration, aseigned and transferred te plaintiff 
all of hie right, title end interest in ami to said account and 
the balance se due him, - plaintiff becoming the owner thereof; 
and that, although a reasonable time hae long since elapsed, 
defendant has not paid seid balance er any part thereef, and has 
refused so te de, ond has “unreasonably and vexatiously delayed 
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the payment thereof,* wherefore plaintiff brings suit for said 
balance of $20,760, plus interest at 5% per annum, es by statute 
provided. 

In the 2nd amended offideavit of merits, filed April 
20, 1923, defendant sdmitted the making of the contract of March 
18, 1920, with Mareeline Gareia, tat alleged thet it (defendant) 
had alse entered inte seven other written contracts with Garcia 
fer the purchase from him of spproximately 42,006 bage of mgar, 
and it is further slieged in substance thet defendant hod no 
agreement on august 7, 1920, with Gurcia, whereby he was te dee 
liver 7,226 bage ef wger te it, or under which he paid defend- 
ent $55,200 because of amy failure on his part te make deliveries, 
er under which any modification of the contract of March 14, 1920, 
was wade; that on the contrary Garcia, on July 30, 1926, amd pre- 
vieue thereto, stated that it wes imposcible fer him ta fulfill 
hie contracte with defendant, snd would teke «dventage of the 
reduction clause in veid contract, and mutherised defendont to 
Purchase in the open morket 17,660 bags of sugar fer « price net 
to ex@eed $18.10 por 100 pounds, thereby limiting his damege to 
$2 per bag on the 17,600 begs, totaling §55,200, which said 17,600 bags 
were to, and did, apply om a1) the contracts between him ond 
defendant; that defendant d4d not agree on “‘agust 7th, or at ony 
other time, that 4t would accept 7,225 bags as « Belanee duc under 
seid contracts; that Gareia did met ship te defendant in the tre 
cara mentioned 1,600 bage on sagust 25rd te apply on the contract 
mued upon or upon eny ef seid contracts, wer did defendant receive 
sedd 1,600 begs under enid contract or controcta, nor did Garcia 
extend ony credit to defendent therefor, mer 4d defendant en 
October 2, 1920, or ot omy other time, pay to Gereia tho cum of 
45,000 to apply on the purchase price of the two cars, mer did 
it at amy time agree that « belanee of $20,760 was due te Gereia 
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for shid carm; that defendant is not indebted either te Garcia 

or to plaintiff in seid sum, or in any cum, ce a belanece due on 
the twe care, for the resvon that the 1,600 bage ef sugar were 
not purchased from Gareie tut from Mueller-¥ox brokerage Co. 

en Auguet 25, 1920, tho then had the posseasion thereef and 
represented iteelf to be the sole owner in reply to defendant's 
queries; that Mueller-Fox Co. then acted as general agent for 
Garcia end cleo for numerous other persons, firms and corporations 
end at the some time bougcht and sold suger on ite own account as 
& merchant; that om making eojd purchase from Mucller-Fex Ce, 
defendant relied upen the letter's representations, and agreed 

to pay it for the 1600 bags the cum of 125,760, and, on October 
1, 1920, paid &t on account the cum of $5,000, leaving « balance 
of $20,760, which seid balances “tide defendent credited Bueller- 
Vox Co., Om the then existing indebtedness due See-Koon & Co, 

from Mueller-Fox Co. im secordanee with the agreement made at the 
time of the purchase of said sugar;" that at that tise end pre} 
vious thereto Mueller+-Fex Co, wos indebted te defendemt in the eum 
of $55,673.66, upon which it had pold defendant $12,000, leaving 
& balance due of $23,671.66; that in making said purchase defendant 
"444 not know end had neo means of knowing that Mucller-Fox Ge. was 
merely acting as an egent in the trensaction* for Garcia; thet 
defendent believed that Mueller=Fex Go, was the owner of the suger 
emda deslt with it se a principal in the trensactien and net es on 
egent; and thet mony months efter said purchase defendant for the 
first time lesrned thet Garcia claimed te have an interest in the 
SAE « 

@n the trial Abraham J. Minkms wes enlled os ao witness 
by plaintiff under acction 53 of the Municipal Court Act and he 
Wen exemimed at considerable len¢gth. Five other witnesses 
testified in plaintiff's behalf, including Herry i. Mueller, of 
Muellers¥oex 0o., ond Corles Gareia, president of plaintiff, and 
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who in 1926 was in charge of the Mew York office of Marceline 
Gercia. On behalf ef defendant said Minkus and Ben B. Menaster, 
respectively president end menager of defendant, tecotified, as 
aid three other witneases. Many letters and documents were 
introduced by the parties. Arthur ©. Dike, oan employee of 
Umeller-Fox Co., wae calied a» «a witness by both, The main 
dneue of fact, which the jury were called upon to determine, was 
whether the two cars, containing the 1600 bage of suger in 
question, were delivered te defendant by Mueller-Fox Ce, an 
agents for said Mareeline Garcia, the exner, to apply upon the 
Balance of the suger comime to defendant, under the contracts 
between it oma Gareia, or whether said cers were received by 
defendant from Suellere¥ox “So. se @ principal, «- defendant in 
good faith believing Muclicr-Fex Co., to be the ower, and in 
good faith epolying the money received by it from the subseqent 
sale of the sugar to the liquidation of » debt due it from 
WuellereFox so. On this isewe the evidenee is conflicting. 
Counse) for dcfendent esrnestly contend that the verdict is 
manifestly egeinst the weight of the evidenee, amd counsel for 
plaintiff, with equal esrnestness, argue te the controry. We 
useful purpese will be served in entering inte « discussion of 
the evidence contained in this voluminous record. Suffice it te 
eay thet we have carefully reviewed the abstraet, many parte of 
the record, and the briefs and arguments ef respective counsel, 
emd ere of the opinien that the verdict is fully sustained by 
the «evidence, And we comnet say that, under the evidence, the 
verdict is contrary to the lew, as alee contended, 

Defendant's counsel further contend thet the court 
erred in admitting certain evidenee offered by plaintiff ever 
defendant's objection. The contention has reference te the 
simiszion of plaintiff's exhibit 40, being o pertion ef a so< 
called “service ledger," kept by plaintiff's ettorneys in the 
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weuel course of their tusiness. It was offered for the pur- 
pose of more definitely fixing the disputed dates of two con- 
versations which took place in the office of plaintiff's atterneys 
in Chicage between Minkus ond one of defendant's oatterneys ond 
Mueller agg.one of plaintiff's attorneys. The specific objection 
raised te the introduction of the exhibit in the trial court is 
mot the sane os is now here made. It is the rule that om 
objection is limited te the grounds epecified and does not cover 
others not specified. (First Nat. Bank v. Garry, 195 Ill. App. 
$15, 518, end cases there cited. Hed the ebjections new made been 
raised in the trial court, and been considered well taken, they 
prebably could have been removed by the introduction of further 
proof. (Crewferd v. Chicage _ +, 112 ThA. 324, 320; 
Eepen v. Mimchliffc, 121 111. 468, 472.) Coumseis' contention 
alse has reference to the admitting in evidence over abjection of 
piaintiff's exhibits 41, 42 and 43. These vere respectively 
eertain affidavits of merits, o11 sworn to by Minkus, filed in the 
Cause by defendant on Fuly 20, 1921, «nd en March 2nd and April ond, 
1923, amd were offered for the purpese of impeachment ef certain 
portions of Minkus testimeny, «nd not upon the theory thet the 
affidavits prosented defenses inconsistent with the defenses set 
forth in the final affidavit of merite filed by defendant snd upon 
which the case went te the jury. ‘uch affidevits were admissible 
for purposes of impesclusent er «us admissions ageinst interest. 
(22 Coryus Juris 337; Soaps v. Eichberg, 42 111. App. 375, 285; 
Stevengon ¥. Avery Coal and Mining Cos, 145 Tl. App. 397, 01; 
People's Bank v. Yood, 207 Ill. App. 602, 604.) ‘© do not think 
that the trisl court, in admitting in evidence any er sll of the 
exhibits referred to, committed any reversible errer. 

Complaint is made of « pertion of the court's oral 
instructions te the jury. From a reading ef the entire charge 
we think that the jury were fairly smd properjy instructed and 
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ony 
that they could not have been misled by the particular pertion 
complained of, (Greenburg v. Childs & Go., 242 Ihl. 110, 115; 
Zeman v. North Americon Union, 265 111, 204, 313.) Furthermore, 
it does net appear thet the portion of the charge now complainel 
of was specifically ebjected to at the time. (Recarare v. 
Halberg, 246 111. 95, 97.) 

Hegarding the cross-errers assigned, we do me think 
that the court should have included in the judgment interest 
on the amount of the verdict, $20,760, «t the rate of 5 per 
cent from August 23, 1920, $2,496.05, as contended by plain- 
tiff's counsel, but we do think thet the court should have ihe 
Cluded interest in the judgment for a substantial, amount. While 
defendant's president testified that the bills of lading fer 
the two cars, containing the 1,600 bags of sugar, were received 
by defendant about August 245, 1920, and while by the terms of 
the contract payment was to be made ‘net cash * * on presentation 
ef bill of lading and cuplicste invoices,” still it appears from 
the testimony of Carles Garcia ond certain correspondence that 
« short time wus given defendant in which te pay for the suger. 
Furthermore, plaintiff slleged in its amended statement of claim 
that defendant requested that the two cars of suger should be 
delivered to it “without the payment of cash on delivery, mt 
on credit to be paid for within a reasonable time after the 
delivery thereof," and that Marcelino Garcia did deliver the cars 
“upon credit.” There is evidence to the effect that commencing 
about 36 days after the delivery of the sugar frequent damands 
were made from time to time on defendant te pay seid balance, 
end en Apri} 15, 1921, Mareeline Garcia wired defendant, threatening 
suit if payment ef said balance of §20,760 wae not shortly made. 
All these demands, hewever, proved unaveiiing and on June 10, 
1921, the present ection wae commenced. The jury by their ver- 
dict allowed interest on the amount sssesced “at 5% to date of 
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verdict," but they did mot sey from what dete interest should be 
commuted, nor did they make ony computation of interest. In a 
mote im 25 le Re Ae (Nelie) SLL, where the power of the court to 
amend m verdict by adding intercet is discussed, it is said; 
"Yhen the jury by their verdict allow interest without cangu ting 
it, but it cap be ascertained by o mathematical coleulation, 
@ither from the date civen in the vordict iteelf, or furnished 
by the plesdings or other records of the cone, 1t is held, sy 
the great weight ef antherity, that the court may make the 
computation.* (See, slee, Clapo we Martin, 35 Til. App. 438; 
Luwmon_v.Shark, 73 TL1. App. 659, 663; MeNinney ve Armstrong, 
O7 Iki. App. 28, 213.) Im the cove of Meyer v. Jehnvon, 122 
Til. App. 87, 92, At appears that the jury assessed plaintiff's 
damages at a certain sum “with interest «t 52 from July 2, 1904,* 
and it wae held proper for the court upon entry of judgment te 
compute the interest and give judgment for the sum named in the 
verdict plus the interest os computed. But, umder the pleadings, 
the evidenee end the language of the verdict in the present cane, 
the court would net have been justified in arbitrarily including 
in the judgment interest on the emount of the verdict frem /ugust 
23, 1920, the jury mot having indicated the date from which 
interest should commence to run. (Falcon “ncinesering | 

Wright, 1713 Ell. App. 52k, 525.) Yet we think that interest 
in a subatential amount should heve been included in the judgment 
eopecially in view of the holdings in the case of Minnesota My tad 
Life Ine. Co. v. Welsh, 131 I1l. App. 105, Im thet cove suit was 
brought on » life ineuranee policy fer 91,000, ond the jury ree 
turned » verdict sesessing plaintiff's damages at $1,000, "with 
interest ot the rate of 5% from date of death,” and the judgment, 
entered by the trial court, fellewed the verdict, directing the 
recovery from defendent ef the sum of (1,000 “with interest, 

in form as aforesaid by the jury assessed.* Inmecmuch as the 
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policy by ite terme meade the $1,000 payeble upon the receipt 

and approvel by the compeny of proofs of death, the appellate 
eourt for this district held that the verdict, and the judgment 
following it, as ta the enount of interest te be allowed, were 
incorrect. The appellate court further held that it was 
apparent from the verdict (as it ie from the verdiet in the 
present case) that the jury intended te allew te plaintiff 
interest on the saount of the demages assessed; that it was 
apparent from the record that plaintiff should be allowed interest 
from the date when proofe of death wore furnished te defendant, 
if mch date appeared, mt which date eee not contained in the 
recerd « the bill of exceptions merely showing that proofs ef 
death were furnished before oud tZorought; thet the record showed 
the date on which the euit wes breucht; that interest at the 
rate of 5 per cont per enram from thet date woe less than plaine 
tiff was entitled te recover; that the trial court, therefore, 
might properly have computed the interest from the date the suit 
was brought and rendered « judgment for the principal mm assesced, 
Pius said interest; and that the appellate court had power te 
render such judgment as the trial court sucht te have rendered. 
A@ecordingly, the appellate court im the Jelsh ease entered the 
judgment that the tried court ahouwld have rendered. 40, in the 
present ence, we think thet we should reverse the judgment entered 
by the Municipel Court on duly 2, 1923, and enter a judgment here 
for the amount of the damages as arsessed by the jury, $29,760, 
plus interest thereon ot the rate of 5 per cent per anmun from 
the date of the commencement ef the suit (June 10, 1921) to the 
date of the verdict (June 6, 1923), substantially twe years’ 
interest and amounting te $2,076, making the tetol judgement to 
be entered here of $22,836, upon which judgment interest should 
alse be allowed at the same rate from July 2, 1923. 
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Therefore, the judgment of the Municipel Court will 
be reversed and judgment entered here in faver of the plaintiff 
and egeinst the defendant, Seaelteon & Company, for the cum of 
$22,836, together with interest thereon at the rate of 5 per 
cent por annum from July 2, 1923. All costa in thio appellete 
court will be pedd by wodd defendant. 

REVERSED AND JUDGMIRT Weae IN FAVOR OF FLAINTIFE. 


¥iteh and Barnes, IFoy concur, 
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LUV LLL08 anaes ASSOCTATION, 
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—— and Appellee, 
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MINNIE HW. TAYLOR and CALVIN ¥, TAYLOR, 
Defendants, 








MINNIE A. TAYLOR, 
Appe liant. 


MR. PRRSZOING JUSTICE GRIDLEY DELIVERED THE OFINION OF THE COURT. 


By thie appeal Minnie R. Tayler seeks to reverse a 
decree of foreclosure, entered by the Ciroudt Court ef Cook 
County on dume 21, 3925. The court overruled defendants’ 
exceptions to the master’s original end supplemental reperts, 
approved those reports a» well an the receiver's repert, and 
found that the equities of the cause were with complainant; 
that there was due to it from Minnie R. Tayler the eum of 
$1,046.45, together with interest thereon at the legal rate from 
July 31, 1922 (date of the master's original report); that there 
was aleo due to it $135 for stenographer's fees, $262.28 for 
master’s feea, and $165 for seliciters' fees (which said three 
amounts were taxed ae costs); and that the total cum due was 
$1,553.75. And the court decreed that defendants pay te came 
pleimant said teteal sum within 10 days, together with costs of 
wait, end im case of default in payment that the mortgaged 
premises be sold, ete. 
| On May 1, 1912, Mimnde R. Taylor borrowed from come 
Plainent $1100, and to evidence the indebtedness executed and 
delivered to it her bend, pledging her eleven (11) shares of 
stock in the complainent association as collateral security, 
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end agreeing to pay said sum in weekly payments, ote., and 

further agreeing to pay o11 fines, ussesmments, etc., and 

im the event ef Litigetion, ali expenses and a attorney's 

fee. Te further secure the payment of the bond she and her 
husband, Calvin 7. Taylor, on the save day executed ond delivered 
to complainant the mortgage in question on certain improved reali 
estate in Cook County, Illineis. The mortgage was duly recerded. 
it was provided therein, inter elisa, that in case of waste or 
non-payment of taxes or assenomente er failure to keep the premises 
insured, or in the event of « breech of ony of the covenants, then 
the whole of the principal sum ond interest should immediately 
become due and payable and the mortgage might immediately be fore- 
Closed ond the mortgagee might enter end callect the rents; that 

& receiver might be appointed with ususl powers; that the cum of 
#166 might be included in any decree for selicitor's feen; and 
that all moneys advanced fer insurance, taxes, assesments and 
other liene might be paid end become a part of the principal in- 
debtedness. Frior te June 7, 1917, lire. Tayler matic two payments 
om the loan, aggregating 0300, but me further payments thereafter, 
On December 4, 1918, complainant filed a bill in said Cireuit 
Gourt (case No, Be46205) te foreclese the mortgage, and in Jomery, 
2919, Joseph Curin, president of compleinent association, was 
appointed receiver of the premises and he took possession. Before | 
any evidence had been heard, the case was exlled fer trial in 
Jeptembey, 1919, and, complainant not appearing, was diamissed fer 
went of prosemtion. Complainant's seliciters did not learn ef 

the dismissal until after the term had passed ond their subsequent 
efforts to have the order set avide were unsuccessful. Apparently, 
Curim continued in possession of the premises, ond on July 15, 
1920, complainant filed the present bill (case No. B-65186) te 
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foreclose the mortgage. On July 24, 1920, Curim was egein 
appointed receiver, and from this interlecutery order Urs. Taylor 
appealed to this appellete court, aseigning as errer thet he had 
been appointed without preper evidence and colely upon the 
allegations of » bill which wae not verified, On October 2, 
1920, counsel for comploinent filed » written confession ef errer 
and the order appointing Curin os receiver wes reversed, but he, 
apparently, contimed in possession of the premises. vhether he 
wae again appointed receiver by order ef court does not appear 
frem the preecipe record before us, bit his report es receiver 
does appear, ond im the decree appealed from mention is made of 
this report “made by the reeeiver heretofore appointed by the 
order ef this (Cirewit) eourt.* 

The prevent bill, filed duly 15, 1920, conteine the 
usual cliegations of ferecheoure bills. 4nd it is alleged that 
defendants abandoned the premises, allewed the building te become 
unsonitery and unteneble, and felled te pay taxes, inourenee, 
water rates, ete.; omd that it become necessary thet repairs be 
made on the building to prevent it beime condemned ond tern down. 
éfter defendants’ anewer amd complainant's replication had been 
filed, the cause was referred to a master to take proofs and 
report conclusions, 

On Jumary 26, 1922, the verified report of the receiver 
was filed. He therein states that he was first appointed re- 
ceiver of the premises on Jamary 24, 1919, under the first fore- 
closure bill; that he then found the premises abandoned by defend- 
ante end unfit for cecupation; that he proceeded to make necessary 
repairs te the budlding and expended the sum of $651.55, and alse 
paid all back taxes and water rates and renewed the insurance, 
expending $83.23, making the total expenditures $754.76; that up 
te the date of the report he had received in rents the tetel sum 
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ef $644; ond that the exeess of hie expenditures over receipts 
was $90.76. An itemized statement of receipte and expenditures 
is attached.to the report, from which it appears that he had 
rented one fiat in the wuilding for 7 months at $12 per month 
and for 18 monthe ot $14 per month, ond hod vented the other 
flat to “J. Surin” for over 2 monthe at $10 per month. Ghe 
jections were filed to the ropert by defendants, te the effect 
thet the receiver had net been euthorized by amy order of court 
to make the repeire, and that the redeciver hed rented ene fiat 
to “J, Curia,” his con, at a cherpor vental then to the other 
tenant, DOefendante did net urge that the repairs made were not 
necessary. tubsequently the receiver's report and the ebjeetions 
were referred to the some master to whom the comee had previously 
been referred. 

Gn December 264, 1922, the master's report, together 
with the somevhat lengthy tronecript of the evidence taken befere 
him, woo filed. He recommended that » decree of fereclewre he 
entered. He found, imter alis, thet on Merch 15, 1922, there was 
due to complainant $1,046.43; that the receiver had preduced 
proper vouchers for ali of his expenditures; that although he may 
heve made repnira without o specifie order of court yet they were 
necessary and imred te the benefit of the premises; that the 
abjections te the receiver's repert should be overruled because 
not sustained By the eridenee; anc thot comploinant's charge of 
$165 for selictter's fees {sa Limited in the mortgage) was reason- 
able, The muster stated the account of the amount due com- 
plainant, in which appear the choarges for continuation of an 
abotract, $6.50, atenographer’s feer $135 (necessarily employed), 
master's fees $246.25 and compisinant’s seliciter's fee, $165. 

He alse etated the receiver's account, showing a deficiency due 
him of $90.76. ‘The receiver was net allowed any emeunt ae fees 


— 7 Fn ee OW ek SE eT — ae Mag AE Me Mea 


stybecer tere eetas bomethre aid Re pasaxe ef? Aaaet Dae be 
aviottenegxs Paw afgitoot 4% daemads Sere BS cvw. oen a 
furl of dads execges [— a 
tate see X08 fe wlénen T teh pebhtied ———— 
uate, Saf devoer fut bas ptrnew sey MAP Oo * 
“G0. sehttwee cea OL5 Sa satin BL reg aek SabeeRD et 
feeTte off oF ,ttsenbar'teh qf fuagen salt of fake 
Ituee Le Xoo es Ee box rodtwa sse9d fem hae Mewes nF R 
$0K2 one dodmer hart voetener ot? Sud ben, soutien lh at wn 
white set ot met) fedaer -oqoade « te gitee oe pel 
Pew ever ches exhazes ust tedt opr ten BRE a 
hewtireny bart sexes off mos od Uhm eae olf — tt 
seddege? ,sroqgex e*rotenm wit 802% , 98 seen te duke | 
Stored aeke! sonmbive od? te Fykroerwst get toad Pecenemny eile be 
ot etcdloniat Th teed = Fem? het oe al nia " er bt 
Gee Szeds ORCL QOE koreK nd Patt Qpade.. 
Rotter, bad toe hss wi? same — dtr ds | 
eam we sigved en dads yrensttiniaes wart te he 2B: oan wane 
weer yes Foy Foes Ye MHbte GE kenEe & Seite eonbi : ‘ 
e889 god j;ueekamig ed? le fh ened att of ae panne 
tome? Seluniers be bienin Mequn wi qoekon we vt on —XR : 
we bgrede ef Punntolemes tut bon. papanibes ot gf kon 




























































esas. ane (onset om alt mt inddmto ne) geome we xppeod : ait | 


aos Wu Seems oft Le SmrrOvOw wid Dotndi: tele eid 
Mh % Boksonatingr var apres wae gee tae ae } , 3 
+Chventine evens) 8c — ** ia oan 


le sama .ontneem. orgs ae 


obe 


for hie services, The mastex, farther found that "ne efficient 
and proper tender of the amount due wes ever meade by either 

of the defendants and thet complainent rightfully refused 
whatever tender wee meade and that defendants hed ample time 

to forestall these proceedings and tus evoid costs tut failed 
eo te do.” It appears thet at the commencement ef the hearing 
the soliciter for defendants stated thet he would “make 
tender of $1100 in payment ef oll debts due on the mortgoge,* 
whereupon complainant's seliciter refused the tender upon the 
ground thet the amount wae insufficient to mect the indebtedness 
é@ue woon the mortgege “together with the necessary moneys 
advenced by the compisinant te preserve the property, the texes 
and so forth." It does not appear that defendants actmally 
tendered $1100 im money, or ite equivalent, or that they then 
or at ony subsequent time properly tendered an amount eufficient 
te satisfy the indebtedmesse due upon the mortgage end the moneys 
expended for neveusary repeire, taxes, inourance, ete. ani the 
costs ond spliciter's fees then inourred. 

Begere the cqurt passed upom the exceptions te the 
moster’s repert the couse wae reereferred to the master for the 
purposes ef his finding, upon the evidence «already heard, the 
rentel velue of the premises, ond on Hay 1, 1925, he filed his 
supplemental repert, in which he found thet prior to the appointe 
ment of the receiver in December, 1915, the entire building, 
when last occupied, had rented for 214 per month; that the ree 
eeiver hac sinee rented it fer $24 per momth; and that $24 per 
month was the fair and reasonable rentel value of the premises, 
Vor making this ropert the master charged €15 ae a fee. 

Several points are made by counsel for Mre. Tayler 
as greunds for a reversal of the decree. It is first contended 
that, after the making of the tender of $2100, “the bill was 


—_ 


| codthe yf sam sows sow wet. tether aay te celine. gla de 
Avewtoe EW ttaek rauijel gna. — 
ond? okqen tad agaaderotob duly hie —— ie 
pabhad Sant e006 loys ead! fins xgmhoocemay, enews: Sieh | 
paktecd mitt Ta doomipnvawy on? te sot etovege Ff . —* 
| 6 Bhan? Bluer «i tut? Rodger staubroten wet weaken ‘ 
Tateagiioen ot ao anh ates ade te emmy mek OOMRR: Sarees 

ied mage wobert edt Peryion wetdiee « “ometedgeoe ing — 
Socmbettiobnt eet Furs ts taekes eet mur hrubennt et chat Bian 
cytes wrowasnan any Mihkx zwiv Ags * Speier ac % Mgnt — | 

aaet alt gvtisgeta a eregsi eg ct haat elt wine — 
o eS ae 

edt wart duatt we yteadevinen eA to. "ome ack eke wowebnet 
—— Nese“: lO — — 
wyenes sft bus yaar et as? seey wn seas ink tall 

Ot Soe wee ,VecetmMs ,rOnas geekaget. —— ui — 
oxxcanit mods awh a nee RE ea. 0 a 

at! of uNektqeone oft ney boeang Powe ote. —— 

wht ot CP enet Pkt 82. hikers teweor aw ReRniD wale oN Rottsann 
—— seston wad! rl a 

Mgt SeSR% ot go 28k gh yp wd dae ,vontry oth he oakey das " i 
saberde wit of aokny Peds onto) ad tehie ak ytxoqyn ubaaeme se pW 
CBMs hued Oko wh gh ENE 4 tO! pow WR — he 1m rr 

Ok tlt Mods 5.0m hg NED OY UNE Doh, oben ot 

Pon RY Peet ts (him aoe Bb ea A, boars one wt a 

oONk & 2% 36 beyionly —A eign A <i 

AMENEE RB POH Le Ml kl ot ey seer: ct, 

© Relea sre nk ko oi att A tienen eal aise 
oe * EIT Me OE TEETER LT Cn Ere) 


















































bee 


om 


withaut equity,” as the amount tendered wae in excess of what 
was properly due. To this we cannot szcent, and we agree with 
the master's finding, confirmed by the court, that no sufficient 
or proper tender of the total amount due wee over made. It is 
also contended that the amount eliowed im the decree for the 
repeire made by the receiver cannot be sustained because not 
authorized by a previeus order of court. Again we cannot assent. 
Im Atwood v. Kuowlsen, 91 [lle Appe 265, 267, it is said: “The 
various sums paid out by the receiver were paid without ony order 
er permission ef the court. Under the rule once obtaining he 
@ould not be allowed anything for sums thus expended. But under 
the later and more literal rule, it ie permitted the receiver 

to show to the court that the ouma thus expended without direction 
of the court were in the interest of the receivership estate 

and beneficial to it, and thet the cost was not unressonable, 
whereupon the court may, in ite diseretion, sllow wach expenditures.* 
in Heffron ve Milligan, 40 I11. App. 201, 294, it is stated that 
4“ reeeiver's action “may be appraved by the court where repairs 
are made without permission if the sum expended is very small, or 
if it be shown that he acted in good faith and for the best 
interests of the property intrusted te him, or that it was necessary 
to act immediately in order to prevent domage.® (See, also, 34 
Gye. 281.) Under the facts disclosed in the present record it 
sufficiently appeara that the sums expended for repairs were 
Yeasonable and of benefit te the property, that the receiver in 
making the repairs acted in good faith, end that the repairs 

were necessary te prevent the tuilding being torn down by the 
eutherities of the Town of Cicero where the tuilding wee located. 
Inommuch as it appeara that the repairs were made by the receiver 
while he was acting ao such by eppointment under the first fore- 
Closure bill ef December 4, 1915, which was diamissed in 
September, 1919, it is argued that the receiver's acts in making 
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the repairs muct be considered oe the sete of complainent. 
liven if they be wo considered, it io the lew thet in exceptional 
cases ® mortgagee in possession way be allowed for necessary 
repeire end improvements mei¢ in good foith and for the benefit 
of the property and to prevent waste. (MeConne) v. Nolesh, 
11 121. 61, 70; MeCymber v. Gilmen, 15 111. 361, 362.) We 
think thisiis a semevhat exceptionesl cause, Yurthermore, the 
dismissal of the bill under which » receiver is appeinted does 
not discharge him from an accounting, and he is evbject to the 
court's orders as to such sccounting until he ie finally dise 
Charged (34 Gye, 453.) And we wre of the opinion under 211 the 
facts in evidence, thet $24 » month, ac found by the mester, was 
the fuly end reasonable rental value of the premises as repaired, 
and that complainant should net be charged «ith any cums for rent 
of the building beyond what the receiver setually received from 
the tenants, «2 shown by hia report, As te the compleint cone 
cerning the receiver leaving te hie son the upper Plet (consiste 
img of four rooms) at 610 per month, while the lewer flat [con- 
@ieting of five rooms) wen leased to other parties ot $14 per 
month, we do not find that it has any substantial merit. It 
appears thet the sen moved inte the flat when the building was 
in ite delepidated conditien and remained there while the repairs 
were being made emi aneisted in the work of making the repairs, 
for which he made ne charge. There ia no evidenee of favoritian 
ev froud in leasing the flat to bim, or that the menthly rental 
received from him was toe lew, or that the flat could have been 
leased to another at « higher rental, 

Counsel alee contends that the court erred in allowing 
complainant seliciters' fees te the amount of 5165, and that 
the charges of the master fer his services are excessive. As to 
the soliciter's fees the emount allewed wae fixed in the mortgage 
at thet sum and &t certainly has been «armed. And we camnet say 
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that the master's charges are excessive. 

Vinding no reversible error im the record, the decree 
of the Cirouit Court is offirmed, Beeouse of the ineufficient 
abstract filed by appellant's counse] om additional abstract 
was filed by opposing counsel. The coat of this additional 
abstract will be taxed ageinst appelient. 

AV VIRMID. 


Piteh ond Parnes, JJ., concur. 
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Appellant, APPEAL FYROM 
WURICIPAL COURT 
VB. 


OF CHICAGO. 
WILLIAU Ry, HEWKIKGIN, | 
Appellee. 


WR, PANGIDING JUGTICH GRIVLZY DELIVERED THR OPINION OF THE COURT. 


In an ection of forcible detainer, commenced in the 
Municipal Court eof Chieage on May 15, 1923, to recover the 
possession of a®*store, Ne. S145 “est Chicago Averme*® in sada 
city, there was a trial without e jury resulting in the court 
finding defendant net guilty ond entering judgment sgeinst 
plaintiff fer costa, and she appealed. 

| It was admitted om the trial thet plaintiff wae the 
ower of the premises ond that defendant wos still im the 
possession thereof, which he occupied as an office fer his 
Yeal estate business. Plaintiff occupied the second fleer of 
the budldimg as a revidence. “efendant erizinally teck pesesession 
of the stere under a» written lesse, dated Way 15, 1918, signed 
by Andrew Jensen, ac lesser, and wherein the stere was leased 
to defendant fer a tera of five yeare ending Ney 14, 1975, at 
a monthly rental of §25, payable on the 15th day ef ench and 
every month. After the execution ef the lease Andrew Jensen 
died ond plaintaff became the owner of the muilding. mong the 
usual covenants contained in eimilar leases were that the “lessee 
agrees to surrender the possession ef said premises to said 
Lessor upon the termination ef the term," end “further agrees, 
éuring the oceupancy of ead demised premises, to maintain and 
keep the some in os good condition and repair as the seme shall 
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be upon taking possession thereof, natural wear, injury by 
fire, or ether inevitable accident excepted." About the middle 
ef November, 1920, defondemt told plaintiff he “wae figuring 
on fixing up the place” ond suid he would like to heve an 
option ox privilege of having the term of the leace extended. 
A few dayo later plaintiff colied ot defendant's office, and, 
after further conferenee, signed the follewing endorsement on 
the lease, after it hed beon written thereon by defendant: 
"Chicago, 111., Hevamber 23rd, 1920, 
Yor end in consideration of one dollar and 
ether good end velueble consideretions, 
is hereby given leseee for an extension 6 
within» lease from 15, 1923 te & ath, 1928, 
ata vag ve ey wyates © —* vt Ml Ade, | Dehiare. 
* est St, tenet etary 
deceased .* 

Both parties testified thet plaintiff did not reeeive 
the “one dollar" mentioned. Plaintiff testified that she at 
the time auked him «hat that dollar meont, end that he replied 
that "1t didn't moom enything ond thet he wrete it just on a 
matter of form." Defendant testified that shertly after the 
signing of the endorsement be fixed up the store, employed a 
carpenter to put om a chair roil and make other changes, had 
some painting and decorating donc, had Gome new electric light 
fixtures put in, all at « total expense of about $365, end that 
he spent additional monsy for « rug and new furniture. Defende 
ant aleo testified that some time thereafter plaintiff oacked 
him if he would comecel the endorsement on the lease and he re- 
fused te do ao. Barly in April, 1923, plaintif’ notified 
defendant that she head spoointed one Stephens, located at Bo. 
255 N. Clark Street, Chicago, as her agent for the budliding, 
and requested defendant te pay rent toe him, and om April 14th 
defendant sent e check te Stephens for the rent for the Laat 
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1923, which check Stephene cashed, tut defendant did not 

then, or at omy time prior thereto, notify plaintiff er 

Stephene that he (defendant) would exercise his #244 privilege 
or option, as endorsed on the lease, and contime es « tenont 

of the store for the additional term of five years. On May 

%, 1923, plaintiff caused to be personally served upon defendant 
a written notice, notifying him that hin tenancy in the stere 
"will terminate on May 14, 1925," ond directing him to surrender 
peasession to plaintiff on that day. 5t411 defendent did net 
notify plaintiff that he would exercise the said privilege or 
option, and on the dey foliewing the expiration of the term of 
the lease, May 15, 1925, pleintiff, finding defendemt st4il in 
possession of the stere, commenced the present section. lbefendant 
testified thet on May 14th, the last dey ef the term, he wrote 

a check for $40, psyeble to Stephens, and alse a letter and 
envelope addressed te Stephene, and gave all to « saleaman in 
defendunt's empley te mail, The salesman testified thet he put 
the letter and check in the envelope, which was properly adiressed, 
ond, in the presence of defendant's brother, dropped the letter in 
@ mail box on the some day, end that he reed the letter, which 
was om ordinary letter ssying “please find check." Stephens 
testified that he never received the cheek or letter. 

We are of the opinion thet the finding and judgment 
for defendant are contrary to the evidence snd te the lew and 
cannot be sustained. When the trial gudge entered the finding 
he stated in substance that in his epinion defendant exercised 
the privilege or eption given him by the endorsement when he 
made said repairs, ete. to the store, plaintiff living upstairs 
at the time end knowingly sllewing the some to be made. It is 
te be neticed that under the provisions of the lease plaintiff 
was net obligated to make emy repeire during the term; that 
defendant made the repairs, etc. to the stere er office at a 
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time when the Lease hod yet about 21/2 years to run; and that 
they were of such @ character a» would be of benefit to him and 
of Little, if ony, benefit to plaintiff, but, weiving the 
question that there was ne consideration for plaintiff's agree. 
ment ta give defendant the privilege ef having the lease extended, 
as contended by plaintiff's counsel, the mere fact that defendant 
incurred expense in making the repairs did net ameunt to om 
ecceptance of the privilege or bind him te pay rent as a tenant 
for the additional five yeore. (Corbett v. Cronkhite, 239 Il. 

9, 17.) By the endorsement on the leese he woe given the right 
of election whether he would remain es plaintiff's tenent for the 
additional five years at the inereased rental. (Yincen$ ve 
havrent, 165 111. App. 397, 402.) But he did not notify plain- 
tiff before the original term hoi expired that he had se elected. 
(Feares v. Turner, 150 IThl. 136.) And whe was entitled to a 
Fensoneble netice so she could know whether or net vhe hed a tenant 
for the store efter May 14, 1923. (16 im. & Ong. Ynecy. Lew, 2nd 
Bd, 692; Lsrmon v. Jorden, 56 Ill. 204; Vincent v. Leuvrent, 
Supre-) And it aprears thet even efter May 7, 1923, when pleine 
tiff, by netics, directed defendant te surrender poesession te her 
at the expiration of the tem, May 14th, he did mot notify her 
that he had elected te exercise the enid privilege or eption. And 
we do net think that the mere mailing of the letter end check 

om Mey 14th, if it wae malicd, amounted eyon te a belated election 
by defendant that he would be bound as «2 tenant for the ed¢itional 
five yeors at the ineressed rental. 

For the reasene indicated the judgment will be reversed 
with a finding of facte, ond judgment will be entered here that 
pieintatft recover of defendant, William B. Henrickson, the 
pocsession of the premises described in the complaint, end, by 
virtue of the provisions ef Section 110 of the Practice Act, as 
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tonstrued in Ougood wv. Ukimmor. 184 X11, 491, 496, the couse 
will be romanded to the Muudeipsl Court for the davuanes of 
® wet of. restitution aid execution fer costs, 
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FISDING OF FACTS. 


We find as facte in this case that defendant, 
Williom R, Henricksen, 414 not st amy time prior te 
May 15, 1924, exereizve the privilege or option given him 
by plaintiff, by virtue ef the omiorsement om the lease 
meade on November 25, 1920, of having eaid lease extended 
for a period of five years te Way 14, 1975, oui thet on 
May 245, 1925, and ot the time of the trial, ¢sfendant was 
unlawfully withholding pessessien of the premises described 
in the complaint from plaintiff. 
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WATHAN COMER, 
Appellee, 
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oe a oe Bailiff 
of the Nunicipal Court 


ef Chicago 
* appellant. 
MA. PRESIDING JUSTICR GRIDLEY BXLIVERED THE OPINIGH OF THY COURT. 


On December 7, 1929, plaintiff comeenced an action 

in replevin in the Cirenit Court ef Cook County egvinest Dennis 

« Bgen, Bailiff ef the Bunicipe’ Court ef Chiesge, and Sheridan 
Park Garage, to recover possession ef a certain mtomebile, 
“together with all of the acceeseries and equipment thereon and 
therete belonzing.* ‘The sheriff took the property under the 
writ and delivered the same to plaintiff. After « trial witheut 
a jury the court found the dsoues for plaintiff and thet the right 
te the poescesion of the property was in him end susesaed his 
demager at one cent. Judgment eae entered against defendants 
on the verdict, ané said “gen, bailiff, eto., perfected the 
present appeni. 

One of Ugen’s pleas to plaintiff's declaration was 
that he wae entitled to the possession of the property replevied 
beemuse he took it under a writ ef attachment for the sum of 
$423.95, sued out from said Municipal Ceurt on November 26, 1922, 
at the suit of Kramer Hosiery Company against D. J, Mohany, that 
Mahany and not plaintiff was the owner of the property at the 
time, and thet the seme was subject to attockment. 

The fellowing facts in substanee were disclosed upon 
the trials Buring September, 1922, plaintiff wes in the business 
of loaning money on eutemobiles, and fer convenience used the 
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printed forms of notes and chattel mortgages then in use by 
the Paremount auto Exchange. On “eptember 25, 1922, seid 

D. J. Mahony borrowed money from plaintiff and, to secure the 
lean, sicmed and delivered te him three chattel mortgage notes, 
ageregating $500, all dated September 25th « one for $100 due 
on Goteber 25th, another for $100 due on November 25th, and a 
third fer $300, due on December 25th, 1922. Printed ferme of 
notes giving the name of the payee an “Peramount Auto Exchange* 
were used, and over said name on the first two notes the nome 
“Wethan Cehen” was otemped in larger type by means of « rubber 
etemp. Through inedvertence the third note was net 20 stamped, 
To scoure these three notes Boheny on the same day signed a 
chattel mortevee, which was on a printed form then used by the 
Parsmount iute Exchange, and ite neme appeared on the mortgage 
and ever which was stemped in lerger type ty a rubber stamp 

the meme "“Wethan Coben." It is stated im the mortgage that 
Meheny, in consideration of $500, selie end conveys toe Hethan 
Gohen the automobile (deseribing it) “terether with all equip- 
ment thereon, or which may hereafter be addec thereto,” and it 
appears thet the mortgage was acknowledged by Mahany by attorney 
in accordance with the etatute, and wae recorded on September 
25, 1922, It deserited the three notes mentioned. It provided 
thet it should be lawful for the mortgagor to retain possession 
of the automobile until default in the payment of the notes 

or any one of them. it further provided thet, if any writ be 
ievied on the automobile, or if the mortgegee for any cmee 
should feel insecure, ete., all unpaid sume of money secured 
thereby should, at the mortgages's eption, became immediately 
due ond payable, and he should have the right to take immediate 
posession ef the autemebile, end sell it upon giving legal 
notice of the time and place of the sale, and from the proceeds 





* 






















ef Gsm af xed? wageptiee Lotter tan soten Ye autet bates 


estar spayhtom Latgade eautt mtd af dosteehfed hem baits « anu — 
oud OU x08 ane arer code esd Reda La «ORE | 
9 bie (FOL cedmwER so sed VERE cor vomitons «AAR wedOROD 
Re wert batabed .SR0S AES THPmOUE Ae OHH qOORE 4 vt be 
Pageudexd ofa drvewrist” ac wera sit io ane salt vadets wen 
— ed? vata ony dukh? ext? ae okie hee Wore Sie home oe 
Ce: Dp ean af wre Fegan, Am — aau aur 
sbequada go ton aux efor Sched of otte guernteuunttz. syed’, yn 
+ books oh mm ot 58 wn oe ort i 
ad? qi bets med mgt bugaive 4 ao wae Baker .ogead iad 
mayhiem ots ue denergs ean wt box med womk — 
qeace nocd awd oa Dayal Bh baqumde eee * aye 
tat oprghtem wii nl Aevete ut ws "ede matte, emma 
Bite of uyeTaon baw elion .oOR> Ye gang 
“thine ike dete coutemet” (4k wekeheeo) aban ai. 
$k den "garesedtt oohds od cod tamed pen sn tie Sh. ons 
Techs eh youn Wh beghalnorins ney sgeatrne ait dah am 
Tadeeters ao bolresat caw hes qudulete odd atte neane. # 
Sedsyony ea abancirnem sodos owndy oid bakganagh sh) sit 
ankennseoy ak=toy oF xomsat yen att wot Lutmas af bowen & 
aatne ait Ye Imes, ot? uS thw ob Litaw ot idemmtgm, 
8 S50 ie Uh yt babkverne catture $1, tel, oy ahem Nee 
enim? ela XOX wopArtiom mid TL me .sLidoonian a a er 
Awreon Tobe Ye oatin hhagty Lis y.0be «wise gn: | | 
: Aedarronad qmped snebin «'Seaent ion om? to yb 
Map hemes, wat 94 Aites, wit ores, Numi, on. ove, ap 





«de 


pay all expenses, etc. and the smount remaining unpaid on the 
indebtedness, and return any bDelence remaining to the mortgagor. 
The firet note due on Octeber 25th wae paid, wit the second 
note duc on Noveuber 25th wae not paid. From the badliff's 
return on the attachment writ it appears thet he took pessescion 
thereunder of the automobile, together with "1 spot light, 2 
bumpers ond 1 extra tire and cover," ond that Boheny, defendant 
im the attachment proveedings, could not be found upon due ine 
qairy. while the eutemebile and ssid equipment were in the 
possession of the bailiff they were taken by the sheriff under 
the replevin writ. It was admitted on the trial that the eutee 
mobile and equipment, token by the bailiff, belonged to Meheny, 
subject to the mortguge, and that the sume property was taken 
by the sheriff from the bailiff. It was algo sdmitted that the 
bailiff would not deliver the property to plaintiff on the 
latter's demand, At the conclusion of plaintiff's evidence, 
defendants for tae first time and im open court tendered te 
Pileintiff the cum of $405.56 in full payment of the aucunt due 
on the mortgage, but the tender was refused. Uefendants relied 
upon the attachment writ and said tender fer their defense. 
It was shown thet the attachment proceedings were regular, thot 
the atinchment suit was commenced on November 25, 1922, three 
@nys after the unpaid chattel mortgage note for $100 became duc, 
thet the badliff took pocvession ef the autemobile and equipment 
on December 1, 1922, end that subsequently the attachment was 
sustained and a judgment ia rem entered. At the close of all 
the «evidence defendents moved for a finding in their faver but 
the motion was denied, 

The main point relied upon by counsel for “gan, 
Bedlirt, ete., for a reversel of the judgment is that, the 
debt being the principal thing te be coneidered and defendents 
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having et the trinl tendered to pleintiff the omount due him 
under the chattel mortenge, the finding end judgment of the 
trial court should have been against the plaintiff in this 
rephevin proceeding. Ye cannot agree with counsel. It 4s 
Cheerly established by the evidence that plaintiff had a chattel 
mortgcg? on the automobile and ecuignent in qesetien, securing 
three notes im the aggregate sum of (900; thet the mortgage 
wan properly acknowledged ond wac recorded on September 25, 
1922; and thet the second note ef $100 matured on November 25, 
1022, and wes not pedd, and thereby the mortgager hed made deo 
feult. The legal title te the property in mestion then was 
vested in the plaintiff and he wos entitled to reduce it to 
hie possession, (Pike v. Colvin, 67 TLL. 227; Simmons +. 
mking, 76 Ill. 479; udttewors +. Fisher, 152 111. 245.) 
Awd the fact that the property had been atteched by 2 erediter 
eof the mortgagor on November 28, 1922, could net deprive plaine 
tiff of bis right te the possession 2nd retention of the 
property. (Pike v. Selving supra.) Ani where by the terms of 
the present mortgnre, plaintiff, se mertgsgee, ie ou theorized 
to take poenession, if the property should be levied upen or if 
at eny time he should feel inseoure, eaid attachment could not 
defeat his right to roduce the property to his poszession. Only 
by hie permission or non-action could the property be sold under 
the attacumsent proescdings. (Durfee v. Grinnell, 69 Ill. 372.) 
Ami a mubsequent tender ty the mortgagor, or these claiming und@ 
him did not, at lev, operate to reveet the title in the mortgager. 
(Blain v. Fonter, 35 Ill. App. 207; Alexander v. Meyenberg, 113 
Til. Apo. 293.) In Somes on Chattel Mortgages, and Bde, sec, 
632, it do snids “At common low a tender made after forfeiture 
dees not operate to revert the title in the mortcagor, so as to 
enable him to reeever ot law. The mortgagee is not at law 
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bound te receive the omount due and restore the property. If 
the mortgager hao any right it is merely on equitable right of 
redemption. <A tender of the debt after forfeiture docs not 
revest the title in the mortgagor. Nothing shert of acceptance 
of the tender will have that effect andextinguish the legal 
title of the mortgngee in the property mortgaged.” In Pike v. 
Solving @7 111. 227, 252, At do oudds “If, however, the 
mortgagee reduces the property to possession before a levy, or 
if he takes it from the officer after the levy, in much case, 
the execution erediter's only remedy ie by garnishee process 
against the mertgegee, He ean, by that means, recsch ony surplus 
in his hands, tut cannet deprive him of the property or its 
possession, because he hac acquired it legally under a contract 
which is lawful, ‘Yhet we heave here said applies to coses when 
the pousercion, wr the terme ef the mortgage, remains with the 
mortgagor, and vhere it prevides that the mortgagee shell se11 
the property ond pay the surplus te the mortgagor." 

And we de not think there is any merit in the further 
contentions of counsel (1) that the judgment should be reversed 
becouse pleintiff's nee did not definitely appear as mortgagee 
in the mortgage or as payeo im gyy of the notes, thereby rendering 
enid mortgnge and notes yoid fer uncertainty as ageinst the 
attaching crediter, amd (2) that the finding and Judgment should 
at Least heve been fer defendente as to the equipment items 
mentioned in the balliff's return on the attachment Wit. 

The judgment ef the Cirouit Court is offirmed. 

AVY IREAD. 
Fitch end Barnes, JJ., concurs 
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SYRVE BOLLECK 
Appellee, 
APPRAL FROM MUNICIPAL COURT 
* hes Roe OF CHICAGO. 
a 2341.4. 624 


BR. PRESIDING JUSTICE GRIDLEY 
DSLIVERED THE OPINION OF TH COURT. 


In an action to recover commissions for precuring, as 
alleged, a purchaser for defendants’ house at Ne. 5134 Princeton 
avenue, Chicago, the sourt found the issues in plaintiff's favor 
and seseased his dwanges at 3400. Judgment was entered for this 
amount against defendants and they appealed. 

Plaintiff, an employee of an elevated railroad company 
and not engaged in business ag a real estate broker, was the only 
witness called in his behalf, The testimony of defendants was 
corroborated in esséntial particulars by the parties who ultimately 
purchased the house, Mr. and re. Lemple, and by another witness. 
The evidence discloses that early in April, 1922, plaintiff had a 
conversation with deferdants in which they eaid they were desirous 
of selling the house and further said in substance that if he would 
get a purchaser for the same, at a price net to them ef $5,300, 
they would give him as commissions all he could obtain from the 
purchaser over and abeve that net price; that om April 5, 1922, 
plaintiff procured defendants' signatures to a paper in which 
said verbal agreement was set forth in writing; that about this 
time negotiations fer the purchase of the house were commenced 
by the Lemples with defendants direct, the former having learned 
from sources other than plaintiff that the house was for sale; 
and that these negotiations continued during the month and there- 


after and finally resulted in the Lemples purchasing the house from 
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defendants in the month of May, 1922, for $5,700, the papers being 
drafted in the office of a real estate broker nomed Matthews, and 
the coneummation of the tranzaction not having been brought about 
by plaintiff's efforts, Defendants' main defense on the trial was 
thet plaintiff wae not the precuring cause of the sale, and, after 
a review of all the testimony we think it clearly appears that he 
was not. And we are of the opinion that the finding and judgment 
of the trial court were manifestly against the weight of the evi- 
denos, and that the judgment should be reversed, 
REVERSED VITH FINDING OF FACT, 


Fiteh and Barnes, 77,, concur. 





300 - 28958 FINDING OF PACT, 


We find as an ultimate fact in this care that 
plaintiff was not the procuring eause of the sale of defendants’ 


house to the Lemoles, 
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BULL OLZ0N, 
Appellee, 


WRe 





ANGSLOS PAULATGS 
Appellant. 


WR. PRESIDING JUSTICH GRIDLEY DELIVERED THE OPINION OF THE COURT, 


im an ection of trespass for eaasault and battery the 
fury found defendant guilty ond eseessed plaintiff's demages at 
$1,500. Fiaintiff remitted $400 from the werdiet and the court, 
after overruling defendont's motion fer o new trial and in arrest 
of jadgaent, entered judguent against defendemt fer 1100, and 
thie appesl] follewede 

Plaintiff's deceleration consisted of one count and 
sharged in subetenee that defendant, at Chicege, ete., on Jomuary 
27, 1920, with force of arma, maliciously ond wentenly asemulted 
Plaintiff, and then ond there vielently seized and laid held of 
him end bent him and kicked him, and struck him in the face with 
a Cuepider ond slam with « glate ach tray, end tore his clethes, 
broke a pair of his spectacles and bruised and lacerated one of 
his eyes ond hie face, whereby he was greatly injured, both 
internally and externally, and euffered great pain, and was 
hindered in the performance of his business affairs, and was 
obliged te expend the sum ef $100 in having hie bruises and dis- 
orders healed, ete. 

To the declaration defendant filed @® plea of the general 
issue; and also a further ples amounting to « plea of self defense, 
te which plaintiff filed a replication. 

Only two witnesses testified upon the trial, « plaintiff 
and defendant. They were exemined end cross-exemined at length. 
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It appears that defendant wae the lessee of « uilding, at 

Ye. 13 South Halated Street, “hiange, on the ground fleor ef 
whieh he conducted « resteurent «nd on the upper floors « 

hotel or lodging house. The hotel premises were heated by 
steam furnished by defendant. Plaintiff, a carpenter by trade, 
was a roomer in the hotel, ond early in the evening of Jamery 
27, 1920, was in the office or sitting room thereof engaged in 
reading ond «t times conversing with a friend. As there was 
little or mo heat in the nearby steam radiater plaintiff severel 
times pounded on the radiator with a pair of scissors, a8 a 
Signal thet the room was cold end heat was desired. ‘The repeated 
pounding ceused considerable noise in the resteurant below, bee 
Cause of connecting iren pipes, and attracted defendant's attene 
tion ond evidently disturbed him. Accompanied by one Favlotes, 
® waiter employed in the reotmrant, Jefendont came upstairs, 
inmired of plaintiff wheat was the meoming of the noise and, 
necording to plaintiff's testimony, on beimg informed that there 
wae me stean in the radlater, committed «a brutel ond vicious 
eseoult ond battery upon plointiff, aided ond assisted by 
Pevletes. “e deem it unneceseary to set forth the details of 
the struggle tnxt enimued. “Guffice it to say that the charges 
contained in the declaration, ac to the assault end defendant's 
UNwerranted acts omd the resulting injuries ond damage te plain- 
tiff, were fully sustained by the latter's testimony. ‘efendant 
denied committing any of the ects charged, tut the jury evidently 
believed plaintiff and did not believe defendant. Pevlotes did 
met testify. Defendant's testiaony was to the effect that after 
he got upstairs and meade protests te plaintiff as te the noise, 
the latter called him unprintable nemes ond struck at him, and 

. Chet then he immediately rem away and called the police «he 
subsequently come. It thus appears that defendent's plea ef 
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self defense wor abendoned. And we ere unbble to say, of ter 
reviewing the testimony, that the verdict dc not sustained by 
a prepoudsrance of the evidenee, or thet the judgment, efter 
the remittitur, io excessive, an contented by defendant's 
counsele 

Defendant's counsel aleo contend that the judguent 
should be reversed becmse of a certain question asked ef defendant 
On crose-examination by plaintiff's atterney. It was whether defende 
emt ond Payletes efter the fighting had met been arrested and fined 
im « police court. ‘Tho question wne objected te, the objection 
immediately sustained by the court, and the whtmess did not answer. 
While the question wes improper, we do not think upder all the 
testimony that it wee se prejudicial te defendent as to worrent a 
reversal of the judgmertt. 

Complaint is made of the giving of inetructions, mabereé 
3 ond 5, offered by plaintiff, becswse, az contended, they irnere 
éefendent's theory of self defense ca cet forth in one ef his pleas. 
It is « sufficient enewer te eoy thet the instructions ore not ob» 
gectionable in thie regard becouse it appears from defendant's 
testimony on the trial that said theory was abandemed and that the 
issue of self defense won mot im the cave. 

amd we do mot think that the trial court erred in allow 
ing plaintiff to testify es to the perticular acts dene by Pavlotes, 
defendant*s employee, at the time of the comuitting by defendent of 
the grievances complained of, I+ sufficiently appears thet beth 
were present at the time, siding end assisting cach other. 

Fincing ne reversible error in the record, the judgment 
ef the Circuit Court is affirmed. 

AVTIRULED. 

Fiteh and Barnes, JJ., concur. 
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APPEAL FAOU 
* MUNICIPAL COURT 
‘OF CHICAGO. 


LILY J. SxLuED 
: , Appeliant. 


MR, PRNGIDING QUOTICK GRIDLTY DELIVERED THR OPINION OF THY COURT. 


in on seotion, ¢nmmenced Jomary 23, 1925, te recover 
s balance of 9122.19, claimed te be due plaintiff on defendant's 
promissory note, the court, after cach party had testified and 
eortain documentary evidenee had been introduced, instructed the 
jury to return a verdict in plaintiff's favor and te asseas her 
domages in geid amcunt., The fury returned such e verdict and 
judgment fer $122.19 was entered against defendant and this appeal 
fellewed. Ko brief end argument has been filed in this appeliste 
Court by plaintiff's counsel. 
fm the trial plaintiff intreduced the nete in evideme 
and after tectifying thet the balance due, including interest, 
wae §122,19, rested her cane, The note is dated January 4, 
1922, and by it defendant promised to pay to the order of plain= 
tiff 60 days after date the sum of $480, with interest at 7% 
ger annum after maturity. On the beck of the note appears the 
@ndorsement: “Credit $556.26, Keay 1, 1922." 
In defendant's affidavit of merite te plaintiff's 
tiended statement of claim her defense is stated as follows: 
"That on or about April 29, 1922, she delivered 
te plaintiff fer reduction and Cancellation a certain ‘ 
income bond, No. 2788388; that said bend was accepted 
plaintiff fer said ere, ond thet in consideration 
hereof plaintiff agreed and did cancel the indebted- 
nese of defendant an seid note cet forth in plaintiff's 
emended statement of claim, and released defendant 
thet there is nothing due on soid note; and 


the 
that defendant is not indebted to plaintiff in the sum 
of §122.19 or eny other cum.* 
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Defendant's evidence on the triel tended to establish 
thiu defense. ‘She testified in wubstanee that about April 29, 
1922, softer the moturity of the note, she had « convorention 
with plaintiff, an agent of the fquitable Life Assurance Society; 
that plodmtiff then said she would eliew defendant to return an 
imcome bend ef the Geciety, om account ef which the note had been 
given, ond would have the principe] amount of the bond reduced, 
and in considerstion of woid return would ¢conce] the indebtedness 
Yemaining due on the note; end thet in accordenge with enid con- 
versation defendent retarned to plaintiff eaid income bend, No. 
2700368, issued to her on May 26, 1926, and wrote « letter 
addressed to the Jeckety, in the form ee requested by pleintiff, 
and delivered it to plaintiff, in which defendant stated that she 
released ali of her right, tithe ond interest “in the part of 
this bond te be discontinued” and returned therewith seid bend 
‘fer the purpose of making reduction therein." This letter was 
imtreduced in evidenee, and defendant further testified that 
thereefter plaintiff cave her another income bond of the Society, 
whieh was payable at the rate of $50 per menth after the age of 
55 years, end which wee for e msaller emount, es te monthly ine 
gome, than the original bend. Plaintiff testified in rebattel 
that she never agreed with defendant te eance] the balance due 
on the mote. It thus appears thet there wes an issue ef fact te 
‘be pessed upon by the jury, and we are of the opinion thet the 
trial court erred in diruvcting the jury to return a verdict fer 
plaintiff, upon her motion mace at the clese of all the evidence, 
and im entering judgment upon thet verdict. It is well settled 
that “upon o metion to direct « finding upon a controverted 
question of fact, the qestion is whether there is any evidence 
which fairly tends te suppert the contention of the party against 
whom the finding is exked; it is not onough, to justify the 
@renting ef ouch motion, that the court may be of the opinion 
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thet upon weighing the evidenee « verdict sgainst the party 
making the motion would have te be set agide." (Boeddey v. 
Robison, 233 Ill, 614, 616; Libby, eNeil) & Libby v. Cook, 
222 Ill. 206, 213; Beehtel v. Merahpld, 263 111. 486, 490.) 
And we think that defendant's evidener as to the agreement she 
faye she made vith plaintiff efter the maturity of the note 
and when plaintiff was oti11 the helder, if believed by the 
jury, would conotitute a good defense to the present ection, 
in 8 Corpus Juris page 611, See, 649, it is seid: "Payment 
is not necessary to discharge » bill or a mote. © * Por ine 
stance, « 111 or « note mey be discharged wy the act of the 
parties by novation, by accord ond eatisfaction, by compromise 
end setilement, by a releose, * * oy in meny other ways.” 
(See,aleo, sections 118, 121, 195 ef the Negotiable Instrument 
Law, and Gerin v. Wiley, 215 Ill. App. 541, 545.) 
| Per the restons indicated the fjodgment ef the 
Wunicipal Court ie reversed and the conse is remended fer a 
new trial, 

REVERSED AND KEM ANDID, 


Pitch and Barnes, JJ., concur. 
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SLOY JOHNSON and HAROLD 


2 3 MS OT, SR a gry 
y. JOHNSON, b = wo erie — 2 4 
Appellees, AP From 
SUYERIORN COURT, 
VB 
COOK COUNTY. 


WALTER R. KOARMER, 
Appellant. 

STATRUSNT BY THE COURT; On October 23, 1922, Slef 
Johnson and Hereld ¥. Jehneon filed their bill in the Superior 
Court of Cook County, praying thet the written contract between 
®lef Johneen and Walter 8. Koerner (dated December 6, 1920, 
and filed for record by Koerner in the office eof the recorder 
of deeds of Cook County on February 14, 1922), and alse « cere 
tain «ffidavit of Keernerts (filed fer record on October 7, 
1922), be removed as clouds upon complainants’ title te certain 
real estate im Chieage. The ceuse was referred to o master 
te take evidence and report the sauce together with his cen- 
Clusions. ‘hile the csuse wee pending before the master, 
Koerner, by leave of court, filed a croes-bill, praying ter 
specific performonee of the contract. By agreement of the 
parties it was ordered that the evidence already taken and te 
be teken upon the original bil) end omawer be considered es 
taken upon the issues raised by the cress-bill and anewers 
therete, On May 5, 1925, the master's report was filed. He 
made mumerous findings, and recommended thet a deeree be entered 
im compladnante' favor in accordance with the prayer of their 
bill, and, further, that Koerner's crese-bill be digmissed. On 
July 11, 1923, the dceree appealed from was entered, in which 
the court, after overruling ali exceptions to the moster's 
report, approving and confirming the report, ond making findings 
re substantial secord with those of the master, adjudged and 
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decreed that the cross-bill be diemiesed for want of emity; 
that the recordation of seid contract, and of Koerner's 
effideyit, constitute clouds upon compleinents' title te the 
Peal estate, which ahowld be removed; that aaid cleude are 
hereby remeved ond complainants’ tithe is freed and cleared 
therefrom; but that complainants pay to Keerner the oum of $515, 
previously paid by him for interest on « certain mortgage on- 
cumbr ance » 

Defendent has sevigned numerous errors, and complainants 
have ateigned ss a cress-errer the court's action in deereeing that 
complainents should pay to defendont said own ef $525. 

On and pricr to December 6, 1920, Elef Jobmeen was 
the ower in fee simple of 62 lotsa of vacant ground in Chicage, 
Gook County, Tlliimois. On thet dey Johnsen, « widower, party 
of the first part, entered inte « written contract with Koerner, 
party of the second part, whereby, by the firet paregraph, John « 
son sgreed to eel]i and convey te Keerner by general warranty deed 
the 62 lots, te be paid for av ond when warranty deeds were de- 
livered te Koerner, and «t a fixed sum for each let, ranging from 
$1,300 each for inside lots to $5,000 each for corner lets, and 
making # total sum “te be paid for all of said lote” of $95,000. 
im caid peregraph <ention is made that «11 of the lets ere encum- 
bered with a trust decd, given by Johnsen te Nenry P. Kranss, as 
trustee, dated sugust 20, 1917, te secure an indebtedness of 
$25,000, due 5 yeurs after date, bearing interest at 6% per annum, 
payable nendhmsnmnad dy» “which encumbrance shall be paid out of 
the purchase price of said lote ae provided in this contract.” 

The aecend paragraph ef the agreement is as fellows: 





m “(2) ee portly of We fives port shad) fren tine 
the execu this contract convey the above described 


lets te the party of the second part fn parcels of mot 
Jess than five lots each for the prices sbeve set ferth. 
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The par per ef the first part shall sccept in payment 
of said lots a promissory nete of even date with the 
werrenty deed for the let con 4, beoring interest 
at the rate of six per cent ( per ennum, due on or 
before one year after dete and for the oum sbove set 
forth as the purchase price of seid let less the 
ele am amount paid the party of the second part 

ebtein the release of enid let from the lien of the 
above described encumbrance; soid note io to be secured 

a trust decd executed and delivered the party of 

* secont part, which trust deed shall subject and 
subordinate to the lien of « first mortgage or trust 
oak as Ge wade Wr tke ber ef the second part to 
somuye eB Loan te erect a * —2 on * 22⸗ 





prase én whie “propose gin exenavation for the 
erection of pudldings and whieh he desires conveyed te 
him by warrenty deed; and the party of the first part 
shedl immediately thereafter execute general warranty 
deeda con the Lats so designated to the party of 
the second p for the price afereseid amd deliver the 
seme in escrow to Charles ©. ichlytern, c/o Union Bank 
ef Chicago, 25 te. Dearborn Street, Chiecsge, Lilineis. 
the party of the second pert thereupon shell procure the 
ne cess release deeds from the owner and helder of the 
Féf teen eomd Coller ($15,000) encumbrenee above mene 
tioned of the lots se cenveyed, and immedistely theresfter 
ehall execute and deliver te the escrew agent his notes 
and trast deeds fer the belenee of the purchase price of 
the lots, 30 conv » Teepectively. ‘Seid releave deeds 
and the netes and at deeds evidencing the balance of 
the purchase price of eaid lots shell be held hy the escrow 
agent. iImnediately thereafter the perty of the second part 
shall proqure firs merge @ louns upon said property fer 
the purpose of erecting bu 33 om endd lete conveyed. 
Ypon the exeontion end recording of such first mortgage er 
mortgages the cacrow agent shall immediately therecfter 
deliver the above referred te warrenty deeds tegether with 
the release deeds te the party of the second part, ond at 
the sume time shell deliver to the party of the *** part 
the second mortgage notes and trust deed securing the 
balanee of the purchese price of said lots." 


Im the third emd fourth peragraphs it is steted that 
the lets, conveyed «a sheve provided, shall be improved by 
Keerner "with tuidldings to coat not less than 96,000 ecach;" that 
within « reasonable time after omy building is completed om any 
of the lots Kecrner shall proceed te sell the some, previded e 
foir market price can be obtained, end out of the proceeds ghalli 
immediately pay the second mortgage note given to Johnven te 
secure a pert of the purchase price of the let on which the 
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Wudiding is erected; and that nome of the buildinge shall be 
sold, without Johnson's written consent, unless a eufficient 
ensh poyment is made by the purchaser to discharge seid second 
mor tir Bee 

In the fifth amd sixth paragraphs it is previded 
that all interest o# and when dt falle dme on seid $15,000 
encumbrance shall be paid by Koerner to the holder or holders 
of the notes, and that Foerner shall sleo pay aj} special taxes 
and special exscesments, except as set forth below, due and 
payable after 1990, and all general taxes due and payeble efter 
1921, on eaid real eutate; thet Jehnson shall pay 211 general 
texes thereon levied fer the year 1920, and shall sleo pay alli 
assesrments for 41) sidewslke on or about the premises that sre 
now Completed, or will be completed within 6 months from the 
date of the contract, and Johrison agrees to see to it thet all 
sidewalks «re completed within said time; and that Jehmeon shall 
procure from the Chicage Title & Trust So. « gusrenty policy, 
brought dewn to the dete of the contract, for the purcheve price 
agreed wpen fer the lets, end deliver the same to the escrew 
agent within 30 days. 

in the seventh poragroph it da previded thet "ALL lots 
which shali not have been conveyed® te Koermer, “in accordanee 
with the texms of this contract on or before 22 months frem the 
gate hereof, shall,” at the expiration ef seid time, “be paid 
for Jn eesh" by Keermer at the price provided for in the contract, 
and thereupon Johnson shall execute omd deliver te Keerner “general 
warrenty deeds for said lots ov previded in thie centract." 

The court in the degree, foliewing substentislly the 
findings ef the master, found inter alia thet within 10 days after 
the making of the contract Meerner designated te Johnson five of 
the 62 lots, and in sugust, 1921, twe lets, and « pertdon of « 
third adjacent thereto, as lets te be conveyed to him and under 
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‘the terme of the contract; thet Johnson executed deeds ef con 
veyanee of anid lote te Koorner ond deposited the deede with 
Sehlytern, the escrow agent; that shortly after the date of the 
contract Jehnson cuuced to be procured an owner's gucronty policy 
from the Chicege Title & Trust Co., which wee left with esdd 
Trust Co, to facilitate trenefer of the lets, which were to be 
milt upon oe decds were obtained from Johneon; thot at the date 
ef the contract there wee « first mortgege encumbranee upon o11 
ef the 62 lots for $15,600, secured by trust deed te anid Kransz, 
maturing on /ugust 2, 1925; tht afte, the exeoution of the con- 
tract Johncon paid the interest upon thie encumbrenee from August 
20, 1920 to ecember 6, 1920, amounting to $265, and Keerner paid 
the belanee of the interest to Yebrucry 4, 1971, mounting to 
$185; thet ebout Jamary 22, 19°21, upon the delivery of deeds te 
the five lets, $2,500 wes paid wpen osdd encumbranec, and later, 
about Mey 7, 1921, the further sum of 71,500 wax paid thereon, 

e@ thet sudd $15,000 encumbrance wan reduced te 911,000; thet 
Keerner made defeult im the payment of the interest ($350) due 

on fuguet 20, 1922, upen screid eneumbranee ao reduced, and come 
plainants peid thet interest, and, after sngust 20, 1922, (the 
date of the meturity of said encumbrance as recuced), arremged for 
an extension ef the payment of the mortgage indebtedrees; that 
Keerner alse made defoult in the payment of the general taxes 
upon the promises ‘ar the yeer 19°1, and Johneon, in order to 
protect hie interest, wae compelied to expend the cum of $815.29 
therefor; thet Koerner also made default in the payment of special 
ass#enmments, and Johnson wae compelled to make certain parments 
therefor between December 15, 1921, and December 14, 192%, 
ageregating $5,876.77, of which sum $2,961.44 become due ond pay 
able prior to October 6, 1922, (the date ef the expiration of said 
contreet) and was peid by Johnson or complainants prier te Octeber 
6, 1922; and that none of said payments was repaid by — 





aner te shoot — Nountes $48 sherwat ares et 
Abbe ebeeb ad} Sebiogys? | bape nome re e ated iow Kane 

at De® entree gyal ew? IBS wornet 2 
Wikor vias: caters oF HeReno mee, 
Bhey Mtke Pol waw Metis ghd genet 4 ae J ys 

wd ad ocom Midete yadod exe Yo 1 | 
e@ah «it to od — word Damen ive 






















nig Nie at bes * nls egit J aa i 
oeOd seit WH metfsose wat corte teats 


of gratin £9 oR — of — A wae te 4 
oF ebesk YO yreTitnh ox? wyqw me ot Senna 1 
etatad be: .bottanieuske Abas Aivagyat » ROG, a 

eontae) bhay cer PUR, 2 16 in, “8 unt 

$AM 4O00,1E) of Secures naw. a cee Ne 
| Crs AGECE) tausetnt okt ta — at * the tn 
J 0d btm shonwbex si aan auano ↄto· Peale oe hi 



















vre ageae: Aor⸗udan uo wamacuegpian HA, * 2 
tat? onoxhattebal eyeneren wet, 4 J 
serat Satonsy off to fasergnty’ mg me { ws dally 
| ot cheno mt enandot dro EERE — ““ a 
Bee | CE ALO te nme ons arom 3) igo 
— ig —* 9 tqomeme ett Gh Lortab hen ot * ¢ 
a atnemein atsdvos wala a ratheane wine a stat, 
RRR I URGE ine Bee, 
ve sg, Sie ohh omeand bho toe By 9 sf Soe * 
tala dilate dle: “ig: ans, eal hada 





the court further found that Keerner erected five 
two-fliat tudldings upen said five lots in accordance with the 
terme of the contract, ond subsequently erected an 1lé-apartment 
wiiiding upon said two lote ond a portion of the third lot, and 
that he never thereafter erected any other wilding upon any 
other lots; that during the fall of 1921, Koerner applied to 
Johneon for a Limited number of lots, less than the whele mumber 
Yomuining, and “offered to pay cash” fer a conveyance thereof, 
tut Johnson, who then held title to #)1 of said remaining Lota, 
*vefused to convey any mmber of said lots less than the whole 
for cash;” that thereafter, and vefore Geteber 6, 1922, several 
conferences were held between complainants, ond partier representing 
them, and Koerner, and parties representing him, “hich conferences 
were brought about ot Koerner*a inetanee for the purpose of securing, 
if possible, « modifiention of the contreet in question, “se that 
sonveyan¢gesfrom time te time of a limited mumber of anid lets, less 
than the vhole, on payment of cash therefor might be provided for,” 
ond for the further purpose of medifying said contract, *se that 
complainants would secept a certain emeunt of the purechece price for 
#aid lots in cesh, and accept as payment fer the belenee of the pure 
Ghase price, mentioned in said contract, a first mortcage or trust 
deed upen waid lots;" that no medifiection ef the contract was 
arrived at or mede, mit complainants netified Keerner that they 
would go through with the contreet aecording te ite terms, notwi the 
standing the fact thet he hed made default at thet time in the pay- 
ment ef the general taxes and apecial ascsesaments; and that Seerner 
wag notified during said negetiations thet complainants would not 
consent to an extension of the centract beyond October 6, 1922. 

The court further found thet about Kay 13, 1922, Johnson 
ceuned to be conveyed te Nareld *. Johnson, eo-complainent herein, 
an undivided one-half interest in oll of the lets, except those 
there tofore eunveyes to EKeerner, and that, at the time of the 
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filing of their bill, complainants were the owners as joint 

tenants of the real estate; that efter “lef Johnson delivered 

to Keerner the deed to said two lets and the portion of the 

third let, the latter never at any time specified er designated 

to Johnson, or to his co-complainant, any other lots that he 
(Keerner) desired to have conveyed to him under the contract; 

that the only request or demand made by him fer the conveyance 

of other lots was on his proposal to pay cash for a limited number 
of lots severcl months prior to Octeber 6, 1922; that complainants, 
when such request or demond was made, refused the same, and, in so 
doing, were within their legsel rights; that Koerner had the right 
at any time prior to Gcteber 6, 1922, to obtain the conveyance of 
five or more of the lets at any time, after performance by him of 
all terms of the contract, and woe obligated te erect tmuildings 
thereon, end he alse had the right, on and prior te seid date, to 
offer to pay, and to pay, cesh for all of the remaining lots and 

te receive a conveyance thereof, but thet he did net «t any time, 
after the conveyance to him by "lef Johneon of said two lets and the 
portion of the third let, request the conveyance of eny more of the 
lots to be paid for by him by the second mortgage plan provided for, 
and “neither did he offer to pay cash for all of the remaining unim- 
proved and uncsonveyed lots, nor was any tender made by him to the 
complainants, or either of them, befere, on, or after October 6, 
1922, of any sum of money whatever for all of the unconveyed or 
unimpreved lots, or fer any of them, until after the commencement 
ef this suit." 

The court further found thet on Octeber 14, 1922, (after 
the expiration ef the contract) Koerner had tendered to him a deed 
of conveyance of «11 the remaining unconveyed lets, and he was 
Tequested to pay the balances due on the purchase price for all ef 
the lots, but that he did not then accept the deed or pay seid 
balance nor did he tender said balanee until February 21, 1923, 





Ske, ss wivime eft er0K atiansigmes —J ‘ties Ro yn task 
borentive weaatiot tat: ror ha —D ———— — re 
oi? Yo pektaaq ads my atok ont dew of Seah aalt wonmeel 
poveroubund yea to2Mtoone ott ye ty xerom vohta walt teh et 
af dedi ntos wrote yan —— | 














siGen scat oe re wa 


REP, fe. 


— gard (E2E .b isdatrd of * edderon Loto" — 


* —E— att aketdo ot “see — ga 
Ya mks yi aoxamte’iey at he: sont wine da aoe ads te Z 
Spribitoe Powis of Safenklio ays terete, ow 2 | 


— 


pated akan of ictalaat atetak an: os le aN 


— ⸗z2 kD ok dost! ow * =, ve cunnon 
—— wind od hos te connor, ae e —* — FJ 
nai WO etom yas ‘to abmeyev aes ant svompor tok * 


eS) Mobkyory nady vyaytrom bavena ust sal mie ¥ an) * ‘, 





SoM tm tes means saa * chet. 
ae Br 8 — ks sce * * no iy + : 


‘ a, Re 2 on >. 


— 


De 


ot a time when the present action hed been pending ageinet him 
for about four months; that on said day, October 14, 1922, he 

did not knew that euch a deed would be tendered to him; thet, 

on February 20, 1925, while the cause wae pending before the 
master, he filed hie crens-bill, and, on the follewing day 

before the master, he tendered to complainants the sum of $67,000, 
and offered te pay whntever additional sum might be necessery to 
pay the full emount thet would be dime at that time under said 
contract, on the assumption thet the contract was stil. in full 
force, tut thet complainants refused the tender. 

The court further found that neither the contrast in 
question nor the operation thereof was extended by anything done 
or omitted by complainants, or by anyone ecting for them, or by 
emy epesifie or implicd agreement between the parties; thet Slef 
dehnson, from Decemder 6, 1920, and beth complainants, frem the 
time Kareld ¥. Johneon sequired hie interest in the premises, and 
down to and including Gcteber 6, 1922, did end perfarmed, end at all 
times were ready, able and willing te perform, all the terms and 
conditions of the contract, to be done and performed by the first 
party therete, end that complainante were never at any time in dee 
feult; that on the sontrary Koerner made defeult; thet he failed te 
pay gemernl taxes and special assessments es required under the cone 
tract; that after the conveyance to him of said two lets and « per- 
tion ef said third let, he “was never at any time reody and willing 
te take the balance of seid lote in blocks of five or more and 
improve them according to the terme of the contraet ond pay fer 
them by executing «and delivering te complainants second mortgages 
fer the contr act price;* and thet, prier to the commencement of 
the prevent mait, he was never ready and willing te accept «a cone 
veyonsge of pl) of the remaining unconveyed lets ond pay cash there - 
for as previded in the contract. 
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The court further found that between the date of 
the contract and ite expiration, October 6, 1922, Koerner 
paid ao part of the interest that hed secrued during that time 
on the mortgage encumbranec them on the property, smeounting 
to the total sum of $525. 


* 


— 
—9 


* 


°* jar vr 


a | ee re 4 
L hal ⁊ — 


2 


dad eye * ik cea — 





MA. PAROIDING JUCTIC” GRIDLEY OALIVEAKD THR GOPINON OF THe COURT. 


Sfter womeidering the cantrant, ond reviewing the ove 
fomte «% Gomtedseed in the shotract ome os polemente) chetreet of 
the reoerd, the master's Tindinge and the briai'y end orcemcnts 

of counoel, we bheve resdheé the eonelneion that the deoaree 
eppealed fram chenid be affirmed. 

Ceriews. for Kewrner centyvuds that the seurt should 
heve denied the relief araye’ for by compiacinents amd granted 
the relief asked by Yoerner in Bhe creso~Ddli fer the rensen 
thet complsinente firet trecdhed the sentyact by rafesing 
Yoorner'ts Semende t¢ be elicweé to pay ecak Ter « baited sander 
ef the unconreyad Tete. The stguiewit is in si btenca that, ine 
atch of the sotes to be given te fohasen im part pepaont ef 
lets gesigented by Koerner wore te bo wade payatle *an ar bafere* 
ome year and te b« secured Dy a aetond cortgage, tae offer ts pay 
teak for « Limited cautery of Iota, imstesd of Teliewing tre secont 
Mestgage pien so provided, ausunted to a substantial compiianee 
with the contwect. fo oppert tae ergunent the cane of Zopewke 
¥e Wodetrom, 16 Til. 69, is cited. Bat tae eomiract in thet 
Game iy eseomtisliy differsat from the greet conivecat, which 
aiateaplated that the Leto designated ehould be improved by Soormer 
with wadlddugs to 262% nok Love than 04,909, Ai mo time prio te 
Getuber 6, 1922, doen 2t appeur thet Koerner offered, er woo able 
oy whliing, te pay aus fey all of the uabimpreved and uncsonveyed 
1e@4. Under the temas of the gontrost we think samplaiments sere 
justified ia vefaeing aadd demands, first, become ae spoecitie lots 
were designated, and, secondly, Because somplaimants bet «a vight te 
pretect theascives from a vesule OF said limited aesker of lets ty 
igerner and the peseibie orestion ty the purchasers of cheaper 
wuildiaga thereon, which would have had a tendenay to euusc damage 
ta the value of the remaining lots whieh Secrnur, by aot making 
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further designations under the contract, might leave on com- 
plainents' hands. 

And we do not think thet the evidence sustains counsel's 
further contentions, (u) that the Johnsons were not at ol] times, 
pricr te the date of the expiration of the contract, ready, able 
end willing te perform the terme end conditions thereef on their 
part te be performed, but made o studied effort te make it ime 
possible for Keorner to perform, or (b) that “lef Johnson or com- 
Plainents ot the dete of the contract, its expiration or thereafter, 
were not the owners in fee simple of the premises (exeepting those 
lets conveyed to Koerner at his designetion.) 

Counsel further contends that the Johnoons, by tendering 
@ deed to Rowrner on Coteber 14, 1922, (eight days after the exe 
piretion of the contract) of the remaining unconveyed lets, theree 
Dy elected to contime the contract im force. In our opinion the 
point is without merit. ve do not think that the Johnsons were 
under any obligation te wake such tender. And, under the feots 
ond cirecumetenees, the effect ef Koorner's failure te accept it 
and puy for the property prier te the filing of the bill on 
Getober 25, 1922, woe to put him, unquestionably, in default. 

Counsel further contends that ‘lef Jehnson's conveyanee, 
about May 13, 1922, of an undivided one half interest in the 
premises (vis, those lets remaining unconveyed to Koerner) to 
Kareld 7. Johnson, som of “lef and co-complainent herein, whereby 
they beeame the owners in joint tenancy, was a breach of the cone 
tract on “lef Johnson's part. Se de not think so. Amd it appeers 
from one of the court's findings, amply susteined by the evidence, 
that efter said conveyance and prior to the filing ef the bill beth 
complainants were ready, able and willing te perform ell terms of 
the contract as agreed te be performed by Met Johnson. 

As te Koerner's tender ef §87,000, ete., made on 
*Rebrusry 21, 1923, after the contract hai expired and about four 
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months after compleinants’ bill wos filed, oma after the toking 
of the evidence befere the manter (on the isoues made by seid 
bill ond Keerner's amewer thereto) had practically been completed, 
the master found thet the tender came too late and thet com- 
plainente were under mo obligetion te accept the seme. The court 
in effect confirmed thewe findings in the deeree. Counsel fer 
Keerner contend in subetunce that, inacemeh ae the contrect did 
net contein any express provision te the effect that time was of 
the exvence of the contract, the tender, although late, wae such 
as complainants wore bound te ececept, and that, henes, the sourt 
erred in entering the decree appealed from. Ye comnet agree. 
Koerner’ crose-bi11, preying for a wpecifie performance of the 
contract, woe not filed until the day befere said tender wae made, 
The duration of the contract wes for a period of 22 months, exe 
piring Octeber 6, 1922, uring that poried Keerner had the right 
upon his designation to purchase certain lots at the prices named 
and erect Wulldings thereon under the scoond mortgage plen. He 
only made two designations. He aleo had the right to purchase all 
of the lote for cash on or before October 6, 1922, After making 
edd twe designations ond receiving the lets he failed te camply 
with his agreementa a» to taxes and special asecsanents, and com- 
Pleinants were obliged to expend large sume of money te protect 
their interest im the property. Clearly, under the circunetances 
disclosed, complainants had the right te demand thet Keerner should 
comply with the contract, and take all the remaining leta at the 
prices nemed, and psy cesh therefor by Octeber 6, 1922, and, if 
this wae not done by that time, to conwider the contract os ne 
longer in feree, and act accerdingly. Im Need v. Sheffer, 248 I1l. 
GL7, it de ondd tpp. 63001); 
"AG low the time fixed for the performance of « 
contract is deemed ef the essenee of the contract. 
BAS 2 Seam. 444,) but courts ef equity 


romiently relieve « party from the consequenees ree 
sulting at law from his failure te perferm his contract 





; — Boe ef nian acumak aly rol ase et steted — * 
— —————— teed — — — ———— — — pais (et sae mowae eM emmepett hie, 
wate Spit he odst ou Mao reLAet ely tat Ani eePRAM, 
Hanee OF sonse aly Sqeooe OF mBtrenstte om Hahay onen oprninl 
16% Seana? .eetbo pelt oh tech? coat been eee a m 
O2h Pecisnas eft se Anmeiand isa conepedin wk hasieen 2 | J aa 
Se sew ote tact Peorks wif at Satie gp J sto 




















Pomet of .o3n84 ,2adt bos stants 0? nen weve AF * i 














* a 


eeetge forme: set betaenge —2 out 
; mie te aonuictseg ofticoge 4 tat an ae — 
= otha Gage tebeet bise via tes yh att eearer'y —ñ— ‘ 
4 wee ,eilfinen £S Se bekse: eat Baw Homeeey cul * Be Ke rs we 
3J dans ese bat vemcoml belies souls gukegt RRL, ” * —V gui: 
feume evsice cit to afoh siadten madotem a ann ana > it 
* eK sande egeyt tan bamose add cake moored ay hb be ‘ 
J ————— — * 
a ae ee oom ot me om sas om * —* J 
A ee ee pay bse ‘ete ob ud 
qmog fea ,tdimewercess Ledoman bea } * 
foams a Yenow YO sae vem 9 i 
vet TeAKOM Jad! hmaced af otek * hei 











58, 


at the time epecified therein for performance, where 
time ic not of the eaaence of the contract, where 
enforoement of the strict rules of lew would result 


in e forfeiture ef mency paid or property delivered 


the contract, er would otherwise be inequitable 
amd against good conscience; Imt in such cases ao 
reasonable excuse for the non-perfarmence at the time 
fixed for performance must be shown in order to warrant 
@ court of equity in compelling specific performance 
on behelf of the delinquent party.” 


Im Heckard v. Soyre, 34 TA1. 142, 150, it ie seid: 


"A court of eqmity has no more right then a court 
eof ine to diepense vith am express stipulation of pare 
ties in regard to time, in contracts of this nature, 
where no freud, accident, or mistake hae intervened. 
fo relieve from the «effect of such stipulations, except 
on the grounds nemed, would practically deny the right 
ef pertics to make them, such relief would recult in 
areat injustice te vendors." 


In Bilmer v. Whblard, 54 tiie 36, 41, At is said: 


*Lamie in this country are an article of commoree, 
and pexrties making contracts for their sale, rely upon 
the ebligations of purchasers aa a meana by «hich 
are @ & t© transact business. Promptitude in the 
discharge of such obligations is ss essential as in ether 
commer ei 2, of peerage a he te the vender recuires 
that such obligetions shou literally complied with, 
unless the wtipuletion in regard te time is waived, or 
there ia some excuse for a non-compliance.” 


In Hillier v. Hise, 135 Til. 515, 526, it is said; 


"Time ie originally ef the essence of the contract 
in the view of a enurt of equity, whenever it appears to 
have been pert of the real intention ef the parties that 
it should be #6, and not to heve been inserted an o merely 
formal part ef the contract. As this intention may either 
be separately expressed, or may be from the nature 
or structure of the agreement, it follews that time may be 
ori y of the essence of « contract, as to amy one or 
more of ite —* either vyirte of am express condition 


im the agreement iteelf meking it se, or by reason ef its 
being implied.* 

in Dikemen v. Sunday Creek Soak Co., 184 Til. 546, 
at ds said: 


“A court of equity is bound by a contract as the 
pernian have made it, and has me eutherity te substitute 
or it snother and different agreement, and ticuler 


essen » if right and justice in the individual case 
demand it. An agreement must be complied with as made 
Unless some stipulation is waived er there is a just 
exeuse for non-compliance.“ 
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But we ave not disposed, under all the facts in 
evidence, to interfere with the court's finding, ond thet 
portion of the decree, relotive to the recovery back by 
Keeraer from the complainants of said sum of §515, being for 
interest which he peid on the Kranes mortgage. Yo caxnot 
agree with complainants! counsel that the well known doctrine, 
thet he whe comes inte = court of equity wuct de equity, is 
not epvlicable. 

The decree of the Guperior Court de affirmed. 

APFEUMED. 


Fitch and Burnes, J7., concur, 
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T, VAN METER, Administrator | 
ef the Bstate of Samuel Roper, 
Deceased, 


APPEAL FROM GUPERIOR COURT 
OF GOOK COUNTY. 


Appellee, 
ve, 


CHICAGO 
— * appellant. 


UR. PRESIDING Juse"* GAIDLGY DRLIVERED THE OPINION OF THE COURT. 


On GOetober 20, 1971, plaintiff, as administrater 

she estate of Samuel Roper, deceased, comenced the present 
action against the City ef Chicage to recover damages for neg- 
ligently eausing the death of the decensed, = man of about 29 
years of age, — in the morning of August 24, 1921. On the 
trial in July, 1923, the jury returned a verdict finding de— 
fendant guilty and assessing plaintiff's dassges at $2,500, 
and the court, after overruling defendant's motions for a new 
trial and in arrest of juigment, entered judument upon the 
verdict aguinst defendant and this appeal followed. 

Plaintiff's original declaration consiated of tre 
counts. In the first it in alleged in substaice that “on to-wit, 
August 24, 1921," in the lifetime of Samuel Roper, defendant had 
control of a certain public street, called Calumet avenue, in the 
city of Chicago; that not regarding its duty to keep the street 
in good repair and condition, defendant, on the day aforesaid, 
meglicently suffered said street, about 200 feet south of 41st 
street, to be and remain in bad repair and in an uneafe and 
dangerous condition, in that there were two large holes, near the 
center of the street, only partially filled and without any lights 
or warning signals, so that automobiles and other vehicles in pass- 
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ing over the holes would receive jolts and jars, of which condie 
tion defendant then and there had notice, or by the exercise of de 
gare should have had notice; that while seid Roper “with all due 
care and diligence” was then riding in an automobile upon Calumet 
avenue in a northerly direction towards 41st street, said automobil e, 
in passing over said holes, was thereby so jarred and jolted that he 
was thrown with great force out of it to and upen the ground and 
wae thereby "then and there killed.” Then followed in the count 
appropriate allegations relative to the surviving widow and ehildren, 
who by the accident had been deprived of their means of support, 
etc. The second count contained substantially the same sllega- 
tions, stating with wore particulsrity the size of the holes. To 
this declaration defendant filed a plea of the general issue. On 
July 9, 1925, during the trial sand more than one year after the 
death of the deceased, the eourt, on plaintiff's motion, granted 
him leave te amend each count of the declaration (and each was so 
amended) by inserting therein in an appropriate place the sllega- 
tion that the death of the deceased "occurred on or about August 

24, 1921, and within one year prior to the commencement of this 
suit." To the declaration us asended defendant filed a plea of 

the general issue ond a plea of the statute of limitations, plain- 
tiff demurred ore tenys to the latter plea, and the court sustained 
the demurrer, 

The bill of exceptions discloses that on the argument 
on the demurrer defendant's attorney made the point that the original 
declaration did not state a good cause of action, in that neither 
count showed that the death of the deceased occurred within one 
year after the ccocident, and the amendment, stating that fact, was 
filed more than one year after said death. 

Defendant's counsel here urge the same point and con- 
tend that the trial court erred in sustaining plaintiff's demurrer 
to defendant's plea, In our opinion there is no merit in the con- 
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tention, While it is well settled that, in an action brought wider 
the Injuries Act for causing death by wrongful set, the declaration 
must allege facts showing that the action is brought within one 
year after the death, (Hartray v. Chicago Railways Co., 290 Ill. 35) 
we think that the original declaration sufficiently states a cause 
of action in this particular, The action was commenced and the 
original declaration filled on Getober 2%, 1921, about two months 
after the happening of the accident, and it is alleged in each cout 
that the accident occurred on August 24, 1921, on Calwnet avenue, 
about 200 feet south of 4let street, Ghicago, and that said Roper 
was “then and there killed." 

But we do not think that the evidence sufficiently 
shows that Reper at and before the time of the accident, was in 
the exercise of due care for his owm safety, as sllieged, to warrant 
“the verdict and Judgment. The evidence as to the details of the 
accident is confined te the teatimony of plaintiff's witness, Jom 
Arrington, the driver of the automobile. Other witnesses testified 
as to what they saw after the accident. The autezobile was a one-~- 
seated roadster and five persons were riding in or on the car at 
the time - Arrington, the driver, and two girls, one in the lap 
of the other, on the seat beside him, and Roper and a man named 
Jabre were seated on the gas tank in the rear, fscing backwards. 
Heither of the two girls, or Jabro, were called as witnesses, On 
the afternoon preceding August 24, 1921, Arrington took Roper in 
the cay to Hamxond, Indiana. They returned about nine o'clock in 
the evening, and Arrington left Roper at the Green Mill Inn, a 
soft drink parlor, where he was employed. Later Arrington picked 
up Reper at the Inn and they went te varicoue places and finally, 
about 1:15 a. m, on the morning of August 24th, the car, with the 
occupants seated as above mentioned, was moving north on Calumet 


avenue, at a speed of about 20 miles per hour and approaching 41st 
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street, On passing over a partially unfilled hele in the street 
there wae « severe Jolt, and Roper, who wee sented on the gan 
tank, wae throwm te the pavement acd killed, Acsord@ing te 
Arrington there was 4 nipple, covered vith a sorew cap, on ench 
end of the wmooth and flint gag tank, but he 414 ast mew whether 
Or mot at tho time of the secident Roper was holding on te anya 
thing. According to the teutimony of defendant's witness, Mansell, 
& police officer, who examined the tank after the secident, there 
vere ne nipples sr projeetions on the tep of the tank which a par 
son, aitting thereon, could take hold of, omd that the top was 
Found, Under the facts disclosed we think the verdict end Judge 
ment sre agsinet the weight of the eviderse on the eucation of 
the exercice of due care for his oem safety on the part of Reper 
at anid before the time of the seoldent. Lovenguth +. City of 
Blgonington, 7i Tli, 238, 241; Givens v. Aurera, ste. Be So., 
263 taa. 2966, 271), — 

The juipment of the Superior court ts reverged and 
the cause remanded, 

REVERSED AND RSNAMORD, 


Witch aad Barnes, JJ,, concur, 
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KM. G, KASPER 


“appellant, 
APPZAL FYROM MUNICTPalL COURT 
ve. 
OF CHICAGO, 
MATRUSSZ ’ + 
Appellee. ay A ce 
— 234 LLG! Geen 


MR, PRYSIDING JUSTICR GRIMLRY 
DELIVERED THER OPINION GY THE COURT, 


In this case, commenced in September, 1919, there have 
been three jury trials, all resulting in verdicts in favor of de- 
fendant, After the first trial in beptesber, 1920, the court 
granted plaintiff's motion for a new trial, After the second 
trial in dovecber, 192, judgment wae entered against plaintiff 
for coats and he appealed to this appellate court snd the judgment 
was reversed and the cause remanded upon the grounds (1) that the 
vertiect and judgment were manifestly againat the waight of the 
evidence, and (2) that the trial court erred in refusing te give 
te the fury two instructions offered by plaintiff, (223 TLl, App. 
643, opinion filed Dececber 30, 1971, but not published). The ease 
was redocketed in the Kunicipal court, and, in June, 1923, uvoon the 
third trial, the jury returned a verdict in defendant's faver and a 
Judgeent for costa was entered aguinat plaintiff and he perfected 
the present appeal. 

Im our former opinion, to which reference ie made, we 
stiated the isoues ae presented by the pleadings and the facts as 
disclosed from the evidence introduced on the second trial. After 
reviewing the evidence contained in the present record, which is 
@ubstantially the same as on said second trial, we are of the 
opinion that the verdict and Judgnent now in question are so 
manifestly against the weight of the evidence as to require a 


reversal of the judgment and a remandment of the cause. Ho 
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brief and argument on behalf of defendant has been filed in this 
court. Counsel for plaintiff not only contend that the judgment 
should be reversed, but that judgment should be entered here 
against defendant for $400, the amount of plaintiff's claim. As 
the ¢ase was tried before a jury, we are not authorized te eater 
such a Judgment in favor of plaintiff, (City ef Spring Valley v. 
Bering Valley Goal Co., 173 111. 497, 506; Korth Side Sash @ Door 
So. v. Goldatein, 286 111., 209, 212; Knight v. Seney, 290 I11., 
11, 22). 

The judgment ia reversed and the cause is remanded 
for a new trial. 

REVERSED AND REMANDED, 


Fiteh and Barner, JJ,, coneur. 
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APPEAL Fao 
‘Whe BUNICIPAL covat 
OY GHIGsse. 
GARRETT BARRY, * 
Appellant. 


UR, PRESLOING JUSTICK GRIALAY DohIVeneh THe GPIMIOR GF THE COURT. 


Gn Mey 4, 1993, the Yunicipal Court of Chiesge dise 
missed Barry's petition, filed by virtwe of certain provicions 
eonteined in svotion 21 ef the Municipal Court Act, te vaeete ao 
judgment fer $800 rendered agsinst him on Jamary &, 1925. 

This appeal followed. 

in July, 1922, the entomobiles of the parties collided 
at or near the interecction of Borwel Boulevard ond 59th Street, 
Chicage, «nd beth care were dumuged, Barry brought suit egainst 
Perrettet in said Municipal Court, case No. 999,459, and, while 
the wuit wae pending, Perrettet, on Jommary 4, 1925, commenced 
a Counter sait, Cave Ko. 993,099, against Barry cleiming denages 
ef $500 te hie ear by reason of Borry's negligence, Im the last 
mentioned suit Berry entered his appearenee by attorney, and 
demanded « jury trial, and thereafter in apt time, on Jamary 15, 
2923, filed with the clerk ef the Mmicipal Court on affidavit of 
merite, claiming that at the time of the collision Perrettet's 
ear was being negligently operates, amd denying any negligenee 
in the eperetion of his (Barry's) car, or thet Perrettet's car 
wae domaged te the extent of $500, The offidavit of merits 
is properly entitled in the couse "Harry ©. Perrette} vs. Garrett 
Bargy,* ut the muber thereon is "989,459." It bears the file 
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mark of the clerk os of seid date. Apparently the clerk put 
the paper emonc the files in ease Bo. 969,459, in which Barry 
was the plaintiff, and it was net registered in cave He. 993,099, 
in which Barry wes the defondent. On January 29th, it not 
appearing that Barry had filed an affidavit ef merits in case 
Ne. 993,009, within the proper time, he was dofoulted fer want 
of much affidavit, ond on the following day the judgment in 
question against Barry was entered. It appeare from the record 
that, preceding the entry of the judgment, the cause come on for 
trial befere the court “without e jury," that Perrottet wos 
present, that Barry was absent and net represented, and that the 
court efter heering evidence found Barry suiity «2 ¢eharged, and 
assessed FPerrettet’s damages at (600. It further eppears that 
neither Barry nor his attorneys learned of the entry of the judg- 
ment until cbeut 70 days thereafter, when an execution wes wrved, 
and that on April 14, 1925, Barry, by his «atterneys and with 
leeve of court, filed a verified petition to vacate the judgnent. 
In the petition the facts substenmtially os sbeve cute 
Aimed, a8 well as foots showing thet Barry hed « meré terious 
defense to Ferrottet’s ouit, were set forth, ond Barry asked that 
the default end judgment be vacated ond set aside “by reason of 
& Micteke of fact by the clerk of the court in failing to keep 
édefenidont'« affidavit of merits im the files of this case." On 
April 2th, Perrottet, by hia atterney, filed » demurrer te the 
petition, and aleo a plea and an anawer. Om the hearing the 
court overruled Perrottet's demurrer, wut sustained his ples and 
dimmissed Barry's petition. ‘The plea alleges thet Berry's said 
effidavit of merits “wae not, throush the mistake and errer ef 
the clerk eof the court, placed in the wrong court file,” mt 
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thet the same “wee wrongfully filed in eoid other cmse pending 
im this court by the clerk * * because of the negligence of said 
petitioner's attorneys in the preperation of sald effidevit of 
merits fer filing, or semeone in their office.” The bill of 
exceptions discloses thet on the hearing the only evidenee intro- 
duced wes « copy of said affidavit of merite, which, ee sbove mene 
tioned, sppears to be correctly entitled as to the parties plain 
tiff and defendant, but hes thereon the number "969,459" instead 
ef the number "995,000. we do not think thet the evidenes 
eufficiently eusteine the eseentinl eliegetion contained in 
Perrottet's plea, viz, thet the mistake wae esused by the neglie 
_gemee of the attorneys for Berry, or someone in their effice, in 
putting on the sffidevit of merits an erroneous number. It does 
not oufficiently appear that caid attorneys, or amyone in their 
employ, were guilty of negligence in thie regard, mut it does 
appear thet the affidavit of merita, properly entitled as to the 
parties plaintéff ond defendant, was im good faith filed with the 
Clerk im apt time, ‘¢ think there there wae such a mistake made 
Wy the clerk as werrante the veestion ef the judgment under the 
provisions of section 21 of the Municipal Court Act (Demiteks v. 
dmoricen Linseed Co., 117 121. App. 202), and thet, to prevent a 
failure of justice (Sec. 19 Municipal Court Act), the order or 
judgment appealed from should be reversed and the emise remanded, 
Aecordingly, the Judgment ef the Nunicipel Court ¢iemiseing Barry's 
petition is reversed, and the cause is remanded with directions 
thet the Municipal Court vaente the default taken against Barry, 
wand also veeate the judgment for #500 rendered againet bim on 
Samaary 30, 1925, and thet there be » trial upen the merits of the 
iseues as presented by Perrottet's statement of claim end Barry's 


seid affidewit of merits. 
REVERSED ABD RUMANDED WITH DIRECTIONS. 
Witch and Barnes, JJ., concur, 
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Complainant and Appellee, 2 3 A T t A : as 2 5 
VS. APPLAL FROM SUPERIOR COURT 
CHARLES A. BRILLOW et al., OF COOK COUNTY. 
Defendants. - 


On Appeal of CHARLES A, BAILLOW, 


BR, PRESIDING JUSTICE GRIDLZY DELIVERED THE OPTAIO“N OF TRY cont. 


By this apyeal Charles A. Brillow seeks to reverse a 
decree of the Supericr court of Geek County, entered “uly 12, 
19235, wherein it was adjudged that the record of a certain con- 
tract between Sriilew and ene Levi 6. Plerson, dated April 16, 
1920, and recorded in the recerder's office of Cook County on 
Suly 22, 1920, be removed as a cloud upon complainant's title te 
certain real estate, improved by a three-story apartment building 
containing 16 apartments, in eaid couty, and that George J, 
Haberer, one of the defendants, forthwith return to Briliow the 
eum of $1,000. 

Piersca, a resident of Indianavelis, Indiana, was 
the owner of the premises on April 16, 1920, the date of the con- 
tract. On July 21, 1920, Pierson declared the contract terminated 
on accowt of Brillow's fatlure to purchase the prexises under the 
terms set forth, and so motifiled Brillow, On the follewing day 
Haberer, the escrow agent, at the request of Briliew's attorney, 
delivered the contract to said attorney for the purpose of recorda- 
tion, and on the sama day the latter reeorded it without Pierson's 
knowledce or consent. On August 24, 1990, Piersan, then a widower, 
201d and deeded the premises to Sophia Gold for the same considera- 
tion that he was to reesive from Brillew under the contract in 
question, viz, $45,000 met. On May 6, 1921, the present action was 
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eommenced by Sophia Geld filing her bill to remove the record of 
the contract as a clowd upon her title, Om February 3, 1922, 
Abraham Chesler filed his petition, representing that he had 
purchased the preaises from Sophia Gold, and asking to be sub-~ 
stituted as complainant and fer leave to file an amended and 
Supplemental bill, praying fer the same relief. The petition 
was gronted and euch bill flied, im which HMaberer was made an 
additional defendant ,and subsequently the cause was put at ioeue. 
On April 25, 1925, sfter it had beom set for trial and had ape 
peared on the trial cali of Judge Fooli, Brillew filed a cross. 
bill, making Chesler, Pierson and Sephia Gold defendants and 
praying for a specific performance of ‘the eontract. This cross- 
bill was act put at ineue ae to any of sald defendante thereto 
wntil after the iseues, mate by complainant's amended and supe 
Plemental bill an¢ anewers thereto, had been trie? in open court 
before Judge Foell and he had announced his decision, During 
said hearing, more than two years after Pierson had conveyed the 
presises to Sophia Geld, Briliew tendered to Piersen in open 
eourt the sum of $50,000, om oundition that the latter deliver 
to Brillow a warranty deed to the prewises amd a guaranty policy 
covering the same, which tender was refused. Erillow never made 
any previous tender, and Pierson had no interest in the premises 
after his said conveyance to Sophia Geld. 

Ascording to the contract Briliew agreed te purchase 
the prowives for 949,440 (ineluding brokers' commissions of $1440) 
an¢d to assume as 2 part of said price an existing first mortgage 
indebtedness of $24,500, and to pay the balance “within five days 
after the title has been examined and found geod, or accepted by 
him and Pierson agreed te sell the premises at said price and 
te eonvey to Briliew, his heirs or assigns, a good and merchant- 
able title thereto by general warranty deed, but subject to ex- 
isting leases (Brillow to be entitled to rents from date of dew 
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livery of deed), certain taxes and assessments mentioned, party 
Wall agreements, building line restrictions of record, ete. The 
gontract stated that Brillow had paid $1,000 to Haberer as earnest 
money, to be applied on the purchase when conswemated, and that 
Pierson should within a reasonable time furvigh a merehantable ab- 
stract of title, or merchantable copy, or a title guaranty policy 
made by the Chicago Title & Trust Co. It was further provided 
that the contract ond said earneat money should be held by Haberer 
for the mutual benefit of the parties concerned, and that 


"In enee material defects be found in said title, and so 
reported, then, if wuch defeeta be not cured within eixty days 
after such notice thereof, thie contract shall, at the pur- 
chaser's option become absolutely mull and void, maid said 
earnest money shall be returned; sotice of such election te 
be given to the vendor; but the purchaser may nevertheless 
@leot to take much titie an it then is, and in such case the 
vandor shall esonvey, ag above agreed; provided, however, that 
purchaser hall have firet given a written notice of such 
@leotion, within ton deye efter the expiration of the said sixty 
days, waa tendered performwice hereof on his part. iIn default 
of such notice of eleetion te perform, and aceempanying tender, 
within the time ag limited, the purchaser shall, without further 
action by either purty, be demied te have shasdoned hie claim 
woen said presises, and thereupon this contract shall cease te 
have any force oy effest as against said premises, or the title 
therete, or my right or interest therein, but sot otherwise. 
Should 2014 purchaser fail to perform this contract 
aor fy on hia part, at the time and im the manner herein 
specified, the earnest meney paid as above, shall, at the option 
of the vendor, be retained by the vendor as liquidated damages, 
and thie contract shail thereupen become and be mull and void. 
Time is of the essence of this contract, aid of all the eondi- 
tions horeot,* 


Tn the decrees J the court, after stating that furis- 
diction was retained fer the purpose of trying the issues under the 
oross-bill, found intey alia that the written portions of the con- 
tract (it veing/printed form) were in Brillow's handwriting; that 
Brilleow alse wrete in his own handwriting a letter, dated April 16, 
1920, from Haberer to Emil ¢, Kassmann (Piereon'a broker) at India- 
Mapolis, and enclosed the contract and letter in an envelope, and 
walled the same, for the purpose of obtaining Picrson's signature 
te the contract; that the contract and letter shew that Brillew 
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then had knowledge that he was to pay, and that Maberer and Aaaeman 
were to divide, the broker's commieston of $1440; that Rasmman sub- 
mitted the draft of contract to Pierson, obtained hie signature 
thereto, and within two or three days returned it, together with 

a guaranty coliey issued by the Chicage Title & Trust Go., to 
Haberer, who thereafter ordered a continuation, and said company 
meade its written report, down to and ineluding May 5th, dated May 
12th, 1920, and delivered the same to Haberer; and that Haberer 
delivered said report to Brillow, who, on May @1, 1990, delivered 
to Haberer a written notice, together with the report, stating 
that the report showed title in Pierson, subject to five objections, 
requesting that *s11 material objections* be cured promptly, and 
further stating that there should be "mo diffteulty in thie matter, 
ae the moet impertart thing you heve te ae le to procure e release 
from the rent aecignment,* 

The court further feund that, although Pierson was 
ready, able and willing to sonvey the premises under the terns of 
the contract and, vith his wife whe was then living, had signed and 
acknowledged (but not delivered) « warranty deed to Brillow, yet 
the sale was never coneunmmated; that the only material objections 
to the title (excerting those subject te which Brillew had agreed 
in the contract to take title), were a trust deed to one Charles 6. 
Prank, dated Hay 15, 1917, smd executed by ome Anderson and wife, 
and en assignment of rents to esid Frank, bearing the same date; 
that the indetedness secured by the Frank trust deed was filly paid 
om or before June 17, 1913, and Frenk on said date exeeuted and de- 
livered to Pierson o release deed, releasing said trust deed to 
him, and on the same day executed and delivered to Pierson a ree 
lease of said assignment of rents; that Pierson thereafter had 
said releases in his possession but had not caused them te be filed 


fer record; and that the same wore not ‘iled for reeerd in the 
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reeorder's office of Cook eounty until August 2, 1920. 

The court further found that early in June, 1920, 
Pierson called upon Brilliew at his office in Chicage, exhibited 
gald relenses signed by Frank, and asked Briliow to close the deal; 
that on July 7, 1920, Pierson again cane to Chicage, bringing with 
him said releases, and at Haberer's office drafted a proposed 
agreement for the sale of the premises te Brillow, which »revided 
for the payment by Brillow to Pierson ef $1,000 and fer am extension 
of time for 60 days for consummating the purchase, and called upon 
Brillow, asking him to either clese the deal or execute and pay fer 
the extension agreement, but that Brilleow refused to do either; that 
on July 21, 1920, Piersen, having said releases with him, again 
called on Urillew in Chicago, and demanded that he close the deal, 
but Briliew refused; that thereupon Pierson stated that he deelared 
the contract tarsimated, and tereafter eaw Haberer and demanded 
the return of said guaranty policy, and subsequentiy ebtained the 
same, on Haberer's ovder, from the Chicago Title & Trust 66. And the 
eourt further found that Brillew mever at any time elected te take 
the title as it was. 

The court further found that Haberer wae the agent of 
Pierson in some respects, but that he went outside ef such agency, 
Was not Pirrson's leyal sgent but was partial to Briliew; that it 
was Haberer's duty to held the contract and earnest money for the 
dDenefit of both parties, and that he vielated his duty te Pierson 
in delivering the centract to Briliow's atterney for reeerdation; 
that Haberer received said $1,000 earnest money from Briliow in 
the form of # check, dated April 16, 1920, and drasn by Brilicw on 
a Chicago bank omd payable te Haberer; that Haberer held said check, 
wuneertified, until July 26, 1920, when it was paid by the bank; that 
he still has in bis pessession said sum of $1,000; and that it would 
be ineauiteble te¢ aliew him te keep the same, 





(SOL ,S Feuyd Ldtas yiutos Kaeo te gee, et —X { 
one me at ‘ceeae tout” Beare? cases aswel: OMB i md ai ste! 
fabicicce jusettsd wi seifito Biel ty wolkied age be hlew meemedll 
piesh ofS weeks of HOTKI1E betas hue pet ot seayin aonagte ne ‘ 
a3 i geieusts —E ar sow tisga sper de CCR — — 9) at 
hovcntra A Suttast aol Tis abeomedak dq tie yuomoeden, wag met 
Pbbret Astor wollicM of ese tiwtg wey to deo odd x0 a . . F 
neincmexe ce YHL few 00,14 Te condels of watt a ve oe ; te or 
cot Yee Bae oeitewee tO Loeb ote eRe werd tecer abd godale Re: ad 
$d Huaiitty ob of dem iot wLUNE gods Sud ,tenewmeger: meen hates tt 
hee jot AS be somna ioe Bhow qeteed \memsae ORee, gall etalhe ‘ 
(Sand od eras OX ta besneseD baw ymanelS wk meat elo 
bebnaces :an tet|cAh wan sPhecsy's wba | ‘ —R vi 
Okt betitetde yLomusposdia bite yep iter wWeeweng sale nay HMO N . 
ect Pour A chert pgec td) of? wort al operant 
To imeae ey Gav aonmdel ancit finad terduy — — 
cee Be ebinius tuo on sade ted jotouqaet eaue: 44 i 
8) 10. Cota thectsae fe reardsos oH ther ot ab , ; * . * 
teatels of yiub ait dotntaly od smi tom jours MgdtiMeod te ws 
— Ot KOMoLin “ walited. os —— —* * sai 
ae wel tint et meet One , OL ssalbliaail iat ? ‘ nto: — 

























It is contended by counsel for Brillew that some of 
the material findings in the decree are contrary to the weight of 
the evidence, and that the decree is againet the low. After a ree 
view of the record we cannot agree with the contentions, It is well 
settied that the findings of a chanceller, based woen the conflict- 
ing testimony of witnesses, whom he saw and heard testify, will not 
be dicturbed upon appeal wolews clearly and palpably erroneous. 
(Village of Itasea v. Sghroedor, 182 I11., 192, 212; Kinngh v. 
Kainngh, 194 tll. 264, 286; Woods v. Youngren, 272 111. 521, 525). 
While the testimony of Briliew is in sharp conflict te that of 
Piercon on some material points, particularly as to what occurred 
at the interviews in the former's office in Gieage on July 7 and 
July 21, 1920, we are unable toe esy that the court's findings are 
@leariy erroneous, And it ie the law that in case a contract for 
the saks of land is pleeed in the hands of a third person te be held 
in eserow it should not be placed of record without the agreenent 
of the parties, and if it le recorded a court of chancery may set 
it aside in a proper case as a clowd upom the owner's title. (Sygar 
v¥. Froehlich, 229 112. 307, 404). And it is also the law that where 
@ contract for the sale of land has been recorded, and, for reasons 
not appearing on ite face or of record, it is ne longer enforeeable, 
a court of equity in « proper case may remove the record of the same 
as a cloud. (Roby v. South Park Gommiasioners, 215 111., 200, 203). 
And, as it seexs to us, Briliow’s rights by virtue of the contract 
either ended when Pierson elected to terminate it (for Brillow's 
fault, as the evidence shows), or ended when Brillow did not elect, 
and serve notice, etc., to take the title as it was, within the time 
limited by the contract, (Mitchell v. White, 295 Til., 155, 159; 


Miller v. Shea, 300 I11,, 180, 185). 
And we 4o not think that the court erred in the rulings 
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as to the admission of certain evidence offered by complainant and 
the rejection of certain evidence offered by Brillow. While the 
admitted Letters and tolegrame to an‘ from Haberer may not have been 
binding won Brillow they were clearly admiesible for the purpese 
of impeaching some of Haberer's testimony, 

Finding no reversible error in the record, the decree 


of the Superior court will be affirmed, 
AVVIRURD, 


Viteh ond Barnes, JJ., concur. 
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GARRIZ A, COOPER et al., Adminia- 
trators of the Betate of H. V. 
Cooper, Deceaned, 

Complainants and Appellees, 





APPRAL FROM ICIACTIT 


ve. 


RMPINE SECURITY COMPANY et «l., 
Defendante, 


On Appesl of ¢, 3. LITTLE and 
P, K, STARKES, 


COURT OF COOK couRTY, 
Appellants. 


BR, PRESIDING JUOCTICS GRIGLEY DELIVERED THE OPINICN OF THE COURT. 


Thie is a second appeal in the ease. Om January 22, 
(4922, the Cireuit court dimeiesed fer want of equity the bill 
filed during the lifetine of H. ¥. Cooper, and the first appeal 
(Gase No. 27735) was taken from that decree by the administrators 
of his estate. On December 6, 192%, this Aopellate court reversed 
the decree and — te the court to enter a 
@eeoree against anid defendants (Gmpire Security Company, ©. 3B. 
Little, ?. KM. Starnes and Louis H. Grimme) and in favor ef eom- 
Plaimants, in accordance with the prayer of the bill, upon come 
Plainants tendering im open court gaid twe certificates of stock 
for cancellation, end giving credit to the defendante for the 
ammount of said July dividend of $175, together with legal interest 
thereon from July 1, 1917." The prior opinion of this court is 
Yaported (227 111. App. 161), to which reference is made. ‘the 
issuance of a writ of certiorari was denied by the Supreme court. 
After the mandate hed been filed, the Cirevit court, 
on May 22, 1923, entered the decree from which the present appeal 
is taken. Ineluded in the court's findings is the finding that 
complainants tendered in open court said twe certificates of stock 
for cancellation and offered te give credit to defendants for the 


amount of said uly dividend, $175, with interest from July 1, 


es! * aes 


FR weeash av 
thas ade Yiued tw foew tet bent hath: Sones pes 


Easgns deri t edt des yeaa VE * a — Lad 


Beeteres fines etnl lerwek. aids acer * ‘ 
& To%e at fxvor ect o9 — EDE— ery iif \! 


~tgo to tore? al har (onwktO of | 
em tome ,fild off te weyete antt Abbe Bet J 
hee WH antookritnss om) tied Hered eye weg pi +0) 
ene to? eivataoted ext & 2450*0 —RR bee 
deoreght Lanes Keke satsoyod VUtLe 49. tue vit vate! 
Of Mayes cit? te mvinias welty ast » eat ‘en We 
pet shew of womreinr doidr of ha —*o J é 





1917. And the court adjudged amd deereed that the 100 shares of 
the common stock and the 100 shares of the preferred stock of the 
Hmpire Security Company (for which H, ¥. Cooper paid $12,500 in 
April, 1917) be cancelled; thet his name and the names of his 
heirs or adwinistrators be removed from the list of stockholders 
ef said company; and that said defendants pay to complainants, as 
adminietrators, the ow of $15,697.03, with interest from the date 
of the entry of the deeree wotil paid. It appears frem the Jeoree 
that said sum of $15,697.05 was arrived at by adding to the principal 
sum of $12,500, interest therecn at 5° per annum from November 24, 
1917, (the date of the filing of the bill) to the date of the entry 
ef the decree, ond deducting said $376 and interest thereon at the 
game rate from July 1, 1917. 

After the present praecipa record was filed in this 
Appellate court, om motion of aypellante it was ordered that the 
record, abstracts and briefs, filed on the former appeal, be cone 
sidered in tha prevent sppesal. The bill prayed for an accounting; 
that the purchase by XH, ¥. Cooper of said 200 shares of stock be 
decreed to have been obtained through fraud and deceit; that the 
Sale be set sside, the ctock upon surrender be cancelled and his 
hame be removed from the books of the company as a etockholder; and 
that defendants be decreed to pay said sum of $12,500 "and interest 
thereon, * 

Counsel for appellants urge three grounds for a re- 
versal of the decree (1) that the Cireuit court, notwitheatanding the 
direetions contained in the mandate, should have ordered an aecounte 
ing; (2) that the decree against appeliants, Little and Starnes, 
should not have been in excess of $2,500; and (3) that the court 
erred in allowing interest om said sun of $12,500. We do not think 
there is merit in any of the points. No further accowting was 


‘necessary to detemmine the amount due compisainants. It was not 
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Sieputed that 7, V. Cooper had pald $12,500 for the stock. As to 
the liability of appellants for the entire amount sought to be re- 
covered, we said in our former opinion (p. 178): “And the de- 
fendants, Little, Starnes and Grimme, directors of and in eontrol 
ef the company, are also liable to complainant in this proceeding, 
for ‘ali whe get gain by fraud must bear the legal consequences of 
the wrong they do.’ (Vreeland v. New Jersey Stone Co., 2 H. J. 
Bq. 188, 195), and their Liability ise not limited to the sums of 
money they severally received,” (citing eases), And we think that 
the court properly included interest on said eum of $12,500 from 
the date of the filing of the bill. It has several times been dee 
cided by our Supreme Court thet, in equity, interest is allowed 
beeause of equitable considerations and that « court of equity may 
give or withhold interest as, wider all el remstances of the case, 
it deens equitable ond just. (Keady v. White, 168 Il). 76, 93; 
Golden v, Gervenka, 278 T11. 409, 435). Im the Cervenka case it 
is said: “Neither the bill ner the eross-bill makes any claim for 
interest, and the case is not one of these in which the statute 
provides that interest ghsll be allowed. In equity, however, 
interest is allowed because of equitable considerations, « * ‘The 
Central Trust Company having reesived funds which belonged te the 
trust and savings bank, if it retained them without authority of 
law, should ascount for interest from the time a demand ras made 
for payment, which was when the crpsa-bill was filed. Whittemore 
v. People, 227 111. 453." The circumstances shown in the present 
ease are such that a court of equity is clearly justified in allew- 
ing interest, 

The decree of the Circuit court is affirmed, 

AFFIRMED, 

Fiteh and Barnee, J7,, concur. 
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UNIVERSAL VEMDING SURVICE Company, 


a ¢orporation, , APPEAL FROM 
Appellee, 
HUWICIPAL COURT 
VRe OF CHIC«Ge,. 
ToRALL Lv 


MA, PREVIDIEG JWATICH GRIDLEY DELIVERED THe OPINION OF THE COURT, 


Thies is an action in foreible detainer, comeenced on 
November 3, 1922, te reeover posvession of the following described 
premises in Chicage: “Phe newsstand und concession spece now 
eccupicd by Iorecl imck in the Division Street Station of the 
Legen Square Division of the Metrepeliten West Dide KLevated 
Radiway Company.” The cause wae tried before a jury. Certain 
deqmentary evidence was intweduced by pleintiff end its supere 
intendent testified. At the conclusion of plaintiff's evidence 
the court refused defendant's motion for « directed verdict in 
his favor, whereupon defendant tectified as a witness in his own 
behalf. At the conclusion of ali the evidenes, the court in- 
etreneted the jury to return a verdict finding defendent milty 
of unlevfully withholding frem plaintiff the possession of the 
premises ond that the right te the possession thereef wes in 
Plaintiff. The jury returned such a verdict ond on April 1, 
1923, judgment was entered that plaintiff recover posession, 
ete. This sppeal followed, 

The undispited facts as disclosed from the evidence 
are av fellews: On December 31, 1914, the parties entered inte 
& written agreement, whereby plaintiff for a stipulated monthly 
rental leased the premises to defendant, or gave him a license 
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ta Ocoupy and use the sama, for certain purposes mentioned, for 
the period beginning Jomary ist, and ending January 31, 1919, 
“ond from month to month thereafter” until terminated by plein- 
tisf “at any time" by it giving to defendant a five drys’ notice 
in writing of ite intention se to do. The agreement i oub- 
stentiolly the seme ow ie set forth in the opinion of this | 
appellate court in the enve of Univeral Vending Yervies Co. v. 
Demeo, Me. 28448, (opinion filed November 27, 1925, net yet 
published.) DPofendent entered into possession under the leace. 
on Jamary 1, 1929, ond thereafter peld the monthly rentel to 
plaintiff. On Ceteber 20, 1929, plaintiff caused to be pere 
sonally served on dofendant oa motice in writing termine ting 
defendant's tenancy of the premises on October 31, 1922, and 
directing him to surrender posssasion thereof te plaintiff on 
that day. This he did not de and plaintiff commenced the present 
action. XOsfendant wae etili im possession at the time ef the 
trial. it further appeared that plaintiff wae a leesee of the 
promises, together with ether premises, from the "Chicago Plevatel 
Radiwaye,” and that defendant held possession ao a sub-tenant under 
plaintiff. 

The actdon in the Demon case, supra, wao in forcible 
detainer under an agreement and notice of termination of the 
tenancy substantially the same on in the present aase, and we 
held that sueh an agreement should be regarded as a lease, sube 
Jeot @o be terminated upon netics; and that, whether it be con~ 
atrued at a icase of the space, Or as morely giving « license o 
Privilege therein, abject to termination upon netics, an sctim 
in forcible detainer, brought to recever pesseesion upen the 
tenant's refusal te surrender efter service of the agreed 
Mother would lie, ‘Amd we said: "In ouch action the question 
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is not in whom de the title to the premises, tut is one of 
possesion and the right to possession.” (Citing Boty v. 
Burdick, 5 X1i. “73; Thomasron v. Nilson, 46 111, App. 398, 
offivmed in 146 T11, 364; Yhomon v- Olenick, 237 111. 137.) 
"The question ef title cannot be tried, but only the right of 
poeweseion.”" (Meier v. Hilton, 257 111. 174, 179.) Under the 
undisputed evidence we think it closer that plaintiff was entitled 
to recover possession of the premises in the present action and 
that the court was fully guctificd in direceting a werdict in its 
favor and in entering the Judgment apeecaled from, Complaint is 
made that the trial court erred im not allowing defendent to 
enewer a certain question which related to the title of the 
premises. The court's ruling wes proper. 

The Judgment of the Kuniecipsi Court should be affirmed 
and it de 00 ordered. | 

APY ITMAD. 


’ ; st! 
Fitch and Barnet, JJe, concurs 
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FRANK @, HASICER, ww yt 
: Appellant, 34 — 826 
AYPRAL FROM 
VBeo : 
DAVLA @. GOLOOBY et Ghee GIBCUIT COURT, 
Defendants, | 
— COOK COUNTY. 





ROWARD Aq RUEINICK, ANTON KATY 
and VRAD RELUICH, 
Appellees, 


WR, PRESIDING JUSTICK GUIDLEY DELIVENED THE OPINION OF THE COURT. 


By this appeal Prank 6. Hajicek. seeks to reverse a 
decree of the Circuit Court ef Cook “ounty, entered Merch 29, 
1923, wherein the court dismiveed fer want of equity hia bill 
of complaint, filed November 5, 1919, (necking to have removed 
a vertein offidevit ond quit-claim deed, a mortgage, judgments, 
snd mechemies’ lien claims, az clouds uson hie slieged title 
to the premises in qestion), ond granted relief under the 
cress-bill to redeem, filed December 14, 1921, of Bdward A, 
Reinick, Anton Reinick and fred Keinick; ond wherein the court, 
feliewing the report of the master, found that the deed te 
Mejicoek, under which he claims title to the premises, was not 
am absolute conveyance Wut was given solely as additional 
sequrity for nn indebtedness duc him upon mortgages held by him, 
end further found that the Neimicke were the owners of the 
premises, subject to said mortgages, and were entitled to an 
accounting for the rents and profits received by Hajicek since 
he teck pessession, and decreed that upon the ascertainment of 
the net smount due to him, and the payment thereof, he convey 
the premises by quiteleim deed to the Reinicks. The esuse was 


taken @n appesl te the Supreme Court, but on October 20, 1923, 
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it was transferred to this appellate court fer the reason that 
it had been wrongfully appealed to the Supreme Court (309 111. 
372), snd pursuant te the mandate the transcript ef the record, 
ete., wore hore filed on Gctober 30, 1923. 

On Hovember 21, 1922, the master, to wham the cause 
hed been referred te take ‘proofs and report the seme together 
with his conclusions of fact end lew, filed his report. ‘The 
transcript of the evidence discloses that considerable evie 
denec, orel and documentary, offered by opposing parties, wes 
teken before him. Ubjections to the report were ordered te 
etend as exceptions. On the heering befere the court ell exe 
ceptions were overruled and the master's report woe im «li 
respecte approved and confirmed. Among the master's findings 
ere, in eubotanee, the following: 

Theat the premises im euection consist of o iot, 25 x 
125 fect, with a freme cottage thereon, and sre mewn as 2737 
South Tripp Avemuc, Chicego, and in April, 1915, were worth from 
$2,806 to $3,000. 

That on December 16, 1916, Sdwerd A. Reinick and wife 
executed a statutery warranty deed, conveying the premises te 
Hajicek, end delivered same to him that it stated on its face 
that it was given for the considers tion ef one doliar ond other 
good and valuable sonsiderations, that 4t was met reeerded untii 
February 1, 1917, end that this is the deed under which Hajicek 
@laims title to the premises, 

3 That on September 10, 1906, Maria Kesoler, by worrenty 
deedsrecerded July 10, 1907, conveyed the premizes to John A. 
Reinick and wife, whe, on April 12, 1911, conveyed the premises 
de Hajicek, a» trustee, by trust decd recorded “pril 14, 1911, 
to secure their mote for §1,300, due five years efter date with 
interest at 5-1/2 per eent per annum, payable semi-enmually; 
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thet en December 14, 1912, John A. Reinick ond wife conveyed 
the premises by warrenty deed, reeorded April 4, 1915, te 
Adten Reinick, who, on September 25, 1915, conveyed the premises 
te Charles Vesley, on trustee, by trust decd recorded September 
29, 1915, to secure hie note for $250, due one yeer after date 
with interest at 6 per cent per annum, evidenced by two interest 
notes; thet this mortgage was, subsequent to December 16, 1916, 
purchased by Hajiecek; and that on April 5, 1916, Anton Reinick, 
a bachelor, conveyed the pramises by warrenty deed, recorded 
April. 10, 1916, to Bdward A. Reinick. 

that on December 8, 2916, Hajicek filed his bill in 
the Superior Court of Soak County (cave Ne. 326,357) to foreclose 
wadd trust deed from John A. Keinick and wife to him as security 
fer se4d $1,300; and that a few days thereefter, December lé, 
2916, Edwaxvd A, Reimick and wife executed and delivered the 
werrenty deed in question, first above mentioned, to Hajicok, 
aud after Séward A. Reinick and been served with summons in said 
suit to foreclose. | 

That on April 16, 1917, Ured Reimick, bachelor, Anton 
Reinick ond wife, and John Keinick, gr., bachelor, conveyed the 
premises by quitelaim deed, recorded April 23, 1917, te David W. 
Goldsby; that on Oeteder 16, 1919, Soldsby (by the nome of ‘yett 
Be Goldsty) by mortgage deed, recorded October 19, 1919, conveyed 
the promises te L. . Harrison, as mortgagee, to secure Goldsby's 
tse notes of even date for $5,500 and $4,000 respectively, due in 
eve year end bearing interest at 6 per cent per arm and that 
there ueppesared of vecord a statement of levy by the bailiff of 
the Municipal Court of Chicage, and mine judgments in different 
eourte and in verying mounts, against seid Goldsby, prior te his 
@xecuting eaid mortgage deed. 

That on Moreh 30, 1917, forcible detainer proceodings 
were comconced by Hajicek in the Municipal Court ef Chicage 
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agoinat sertein defendants in possession of the promises; that 
on April 16, 1927, in said foreclomure procerdings (once Ne. 
326,387) inatituted by Hajicek im noid Superior Court, on 
motion of the Reimicke, an injunction wos iesued against Hajicek 
reetraining the further prosemtion of seid forcible detoadner 
proceedings; that Anton Reinick moved out of the premises en 
April 7, 19135; and that on Jume 27, 1935, by etipulation of the 
perties, Hejicek's bi11 ond defendant's cress bALL in soda fore- 
clowure proseedings (ease Bo. 526,557) were ddigmissed without costs. 
That on March 31, 1917, there was filed in the recorder's 
office of Sook County om affidavit of Anton Reinick, made on behalf 
of himself ond Pred Reimick and John Reiniek, Jr., in which it was 
stated that they claim an interect in the premises and seek to have 
1% evteblished; thet Anton Reinick, tegether with his brothers, 
Pred and John, Jr., lived on the premises from 1906 te April 7, 
1928, during which peried mo rent woe paid to emyene; that in the 
spring of 1917, Anten Reinick painted the cottage on the property 
at sm expense of $60, which he borrowed from Goldsby; and that at 
the time snton Reinick moved out of the premises, “pril 7, 1918, 
Hajioek paid him §11, for moving expenses, ca Majieck claims,mt 
Reinick cleima it wae fer certain gravel hauled away by Hajicek. 
That in Jomory, 1917, Hojdiock, upon requeet of Anten 
Reinick, delivered « statement te him of the amounts due Hajicek 
on seid two mortgages of $1300 and $250, including court costs, 
fees, ond interest up to Februcry 1, 1917, an¢ smounting in all 
te $2935.90; thet Hajiewk testified that when he delivered the 
Statement he eaid to Reinick, “If you come in on February let, 
these are the figures;* that on Jomuary 31, 1917, one Fuerst, 
engaged in the real estate business, obtadmed the abstract ef 
title to the premises from Majicek for the purpese of negotiating 
® oan thereon ond paying eff anid mortgages; that during 
February and Merch, Fuerst made two applications of 2 building 
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and loom ossociation for a lean on the premises, but beth were 
refused; that on Vobruary 7, 1917, Hajicek wrete said Fucret, 
requesting the rutaurn of said abstract ond eaying, "i have 
given you one week in which te elese the desl in the former 
Reiuiek property;" that om March 7, 1917, Hojieek again wrote 
Pueret requesting the return of the abstract, ond saying, "It 
seems your people are not sincere in thie matter;” ond that 
shertly efter March Vth, Fuerst returned the abstract te Majicek. 

That Hajicek, in reference to the statement of indebtede 
Neos duc him (xhich ho gave to suton Reinick in January, 1917, end 
before Be hai recerded the warrenty deed to him dated December 16, 
1926, from ldword A. Reiuick) testified in substanee: “1 imew 
Anton Reinick was trying to get money to poy me off amd redeem; I 
told him i would give him o chemee to make come money and fer him 
te go end dispose of the property, ond thet whatever he get sbeve 
my Tiguves I wae willing te sive bimj * * I gave him a certein time 
to got the money « I think it wou until February 1, 1917, (the date 
he afterwards recorded the warrenty deed from Zdward A. Reiniek); 
** I just told him he hat got time until February ist, jo redeus 
Au; * * after that gave him no more time, Wii he might have 
had it if he had wanted it.” | 

That Hajieok hes been in possession of the premises from 
April 7, 1936; thot he bes eellected rents therefrom and has made 
eortwin repairs and imprevewents thereon; that be hus paid texes 
from the year 1917, »wnd has redeamed frem a tax sale under date 
of Sure 20, 1918; that im April and Mey, 1915, he had the building 
painted, expending $255. 

Thet Hajieok testified that hé@ paid one dollar t© Ldward 
Ae Reimick, for the vigming of svid warrenty deed ef December 16, 
1916, ond agreed te diomise the then pending foreclosure suit, 
commenced on Decenber Sth; thet, however, he did not agree to 
Welexse, mer did he afterwards release, the two mortgages, for 
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$1300 and $250; end thet ot the time of the exeoution of said 
warrenty deed inton Reimick ond fonily end Pred Neinick were 
in octucl, physical possession of the premives, 

Theat John A. Reinick ond wife, whe at one time omed 
the premises ond in December, 1912, conveyed them te their son, 
smton, ore both deceased; that John Reiniek, Jr., son of John 
Ae and wife, died «a bachelor in 1918, leaving bim ourviving his 
brothers Kdwerd A., Anton and Fred, as his only heire at lew and 
next of kin; thet Edwerd ©. Reimick paid nothing to his brothers 
for their interest in the premises when in April, 1916, Anton 
Relrick conveyed said premises to him; that ne money wae pedd te 
Goldaby on sccount of his two notes for $5,500 and $4,000, and 
t® secure which he executed said mortgage deed in Goteber, 1919; 
that eadd mortgage deed is ao cloud upom the title te the premises; 
that Geldeby, the grantee in the deed from Anton, John, Jr., and 
Fred Reiniek, Glaime ne interest in the promises by reason thereof; 
that said deed is « cloud upon the title te the premises; and thet 
the various jodgmenta, ahove mentioned, against Geldsby are not 
liens upon the premises. | 

That eaid tee mortgages for G13500 and $250, are still 
held by Hojioek, uncancelled ond unreleased; thet the conduct ef 
Hajicek, in giving the abstract of title to Fuerst and in stating 
om account ef the amounts due him up te Februsry 1, 1917, omd in 
stating that the Reinicks might have hed additional time if they 
Wished, all coer te show thet he simply regarded said worrenty 
deed from Rdword A. Reinick, dated Pocember 16, 1916, to him as 
additional seaurity to the mortgages he already hed and not a0 an 
abselute conveyances; that Hajicek paid ne adequate consideration 
for said warrenty deed; that it is net an absolute conveyanee 
amd wee not se imtended by the parties thereto when made; that 
it was given “for the purpose of giving sdditional security te 
Majieek, and giving him an opportunity te sell the preperty if 
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he could obtain a reasonable price for the seme, taking theree 
from the axount due him and paying the balance to the Reinieke;* 
that the equiteble title to the premises is in Bdward A., Pred 
amd Anton Reiniek, exch owning an undivided one-third interest, 
@ubject, however, to said mortgages of $1300 and $280, held by 
Majieek; and that the eqities of the cause are not with Hajiecek 
mat with the croes-cempleinants, said Reinicks. 

The master reasmmended that Hajicek be required te 
tender an account of 11 renmte received by him from the premises 
from the time he took possession; that on socount be taken of 
what is due ond owing bim on account of caid mortgages, expenses, 
éte.; thet he be paid the net balance due him, and, when poid, 
tint he be directed te convey oadd premises to seid Reinicks by 
proper deed and to surrender posseerion to them; that his bill ef 
complaint’ bediauissed for want of equity, ond thet the reldef 
prayed for im the orosceb4ll of the Rednicks be granted. 

After a review of the abstract ef the record, and the 
printed bricfe and arguments of opposing counsel, we are of the 
Opinion that the findings of the master are amply sustained by 
the evidence, and that the deeree 4s equitable and should be 
affirmed. ; 

The main contention of counsel fer Hajiesk is thet the 
warrenty deed of Ndward Ae Redmick and wife of linjicek, dated 
December 16, 1916_ should be considered as an absolute conveyance, 
ond met os giving him, merely, additionsl security for the ine 
debtedness due him under the two mortgages mentioned. hen ali 
of the evidence is convidered, including certain tentimeny of 
Hajieek himecif, referred te in the mester's report, we are 
uneble to agree with counsel. It is argued thet, inasmuch as 
at the date ef the deed there wes no personel indebtedness due 
and owing to Hajicek from Sdwerd A. Seimick, an essential element 
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Necesvary to « mortgage, manely on existing indebtedness, is 
lacking, We think it a sufficient onewer te the argument to 
gay that at the time of the execution of the deed there was 
an existing mortgage on the premises securing an indebtedness 
ef $1200 to Hajicek, which indebtedness had been contracted 
vy the father and methor of Bdward A. Reinick, and seid mortgage 
wes then in process of being foreclosed by Hnjicek, And it 
appears thet for more then three months after the execution of 
the deed some of the Reinicks were in actual possession ef the 
premises, and Hajieck made no attempt to take possession or to 
gollect rent. (part v. Yelling, 42 111. 455, 486.) And it also 
appears thot neither when the deed was executed ner thereafter did 
Hajicek surrender the notes, which were secured by the mortgages 
which he held, nex 44¢ he release eeid mortgages of record, 

Other points are urged by counsel as grounds for a 
reversuel of the deoree which, under the facts and circunetences 
disclosed, we deem ito be without merit. 

The deeree of the Cireuit Court is affirmed. 

ADYIRMED. 


Fitch and Burnes, J3.,comeur. 
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PETUR KLEIN, ) 234 I.A. 626 


Appellee, 
APPRAL FROM SUPSAIOR COURT oF 
COOK COUNTY, 


a va, 


MARRIZY B, BORLAND 
Appellant . 


BA, JUSTICE BARNES DALIVERSD THE OPINION OF THE COURT, 


This is en appeal from a Judguent recovered by plain- 
tiff for 96000 for personal injuries received November 15, 1915, 
when he waa nearly fifteen years old, He was empleyed by the 
Sranham Printing Company whieh eceupied offices on the sixth floor of 
m building owned by defendant. The building was equipped with two 
@levaters, ene for pastengers in the front part of the building, and 
the other for freight in the rear part, When carrying or moving 
large, heavy packages the emloyes in the building were accustomed 
and pernitted to use and ride in the freight elevator, otherwise 
they took the gansenger clevater. 

Om the occasion in quaation plaintiff took a pusheart 
with packness to the freight clevater entrance on the sixth fleor 
and rang the bell for the purpose of having them taken down for 
delivery outside of the building, as accustomed to do for his ene 
Ployers. His testimony was to the effect that the elevator net 
coming up in respense te bis rings he want down te the fifth 
floor, and fuat as he wae stepping inte the «levater on thet floor, 
for the purpose of riding up where his packages were to be leaded 
by him on the clevater, the clovater operater took hold of him and 
shoved and kicked him, and he vent through a broken railing and 
fell from the fifth fleer to the fourth floor, « distance of eight 
to twelve feet. 
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The elevator operator testified that he had been taking 
up bundles of paper on the ear for the Keok Printing House on the 
fifth floor, and while on the way wp with a lead, heard plaintiff 
ringing the bell, and shaking and kicking the elevater doer on the 
sixth floor; that he told him to “eut 1¢ out;* and that while the 
elevator wae being unleaded at tho fifth floor plaintiff came down 
to that floor; that he told plaintiff te go wp stairs ‘here he bee 
longed;" that plaintiff said he woulidm't, ond ran into the offices 
of the Rook Printing House; that he ran after him, got him by the 
shoulders and shook him; that plaintiff picked up » stick, came out 
ond walked to the clevatery and triad to hit kim, ond backing up in 
bis effert to prod him with the stick, lost hie bolonce et the top 
of the stairs and fell backwaris to the next floor, 

The iecues as finally submitted te the jury were 
whether the sLevater operator at the time of the aeseault, if it 
@aused plaintiff's fal1 and injury, was eeting in the weope of bis 
emplgynent as servant of defendant, and whether at that time there 
existed the relation of carrier an4 yarcenger between defendant and 
Plaintiff. As the evidence presented room for controversy as to 
both questions there ies no oecasion te 4iseuse appellant's conten- 
tion that the court erred in net directing a verdict in her behalf. 

Sor are we able to say that the verdict was manifestly 
against the weight of the evidence, It ie true that as to the ec- 
Gurrenge itself there was only one witness on each side, plaintiff 
and defendant's /ihe jury unquesticnably accepted the version of the 
fevnce. %f tens, then the assault took phase as plaintiff was abew 
to step inte the clevater, and the eperator thereby prevented his 
entrance into it. Whether the operster in so doing acted rightfull 
er wrongfully is not the test of whether he was acting in the scope 
ef his employment, He had charge of the freight elevater, which w 


wun for the specific purpese of carrying large and heavy packages 
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up and down for the tenants of the building and at the same tine 
carrying these in charge of the packages. Plaintiff had brought a 
package in a pusheart for his employer to the elevater on the floor 
above, and it was for the purpose of getting the same leaded on and 
earried by the elevator that plaintiff sought te enter it. He was 
to load them on the elevator, go slong with and unload them. That 
wae the custom. It was not essential either to the execution of that 
purpose, so far se the operator's duty was concerned or the relation« 
ship of currier and passenger existed, that plaintiff should have 
entered the elevater om any particular floor, While plaintiff may 
heve beon properly exeluded frem the elevater if the packages were 
being wloaded on the fifth floor at thet time, yet such relation- 
ship was net destreyed in ejecting him from it, nor was the opera- 
tor acting outside of the scope of his empleysent in preventing 

his entrance, But it was a violation of the duty oving te plain- 
tiff as such passenger, which he became in the act of entering the 
levator for such purpose, to use urmecessary force to ejeet him 
therefrom. ; 

That persone operating elevators, whether passenger or 
freight, are common carriers of passengers who are lawfully and 
rightfully thereon, and are bound by the same degree of care and 
ailigence and subjest te like liabilities as in ether medes of con- 
Weyance, is the settled rule in this State. (Springer v. Ford, 19 
Thi, 430, md casco there aited.) Giting eases from other juris- 
dictions where the principle was applied it was said in Chicage 4 
Bastern BE. Ry So. v. Elemaon, 103 111. 546, where = passenger on a 
freight train was struek by a brakesan, that while it was a general 
doctrine applicable in « proper enee “that mo master is chargeable 
with the sets of his servant but when he acts in the execution of 
the authority given him,” yet the contract which exists between a 
commen Garrier and a passenger is a guaranty on behalf ef the 
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earrier that the passenger should be protected against personal 
injury from the agents or servants of the carrier in charge of the 
conveyance, Apolying such dogtrine to plaintiff's version ef the 
facts, as we think may be done, defendant would be liable. 

if, however, the operator's version of the facts be 
adopted the guee would come under the principle evoked by ap- 
pellart which limite liability of the master te sects of the ser- 
vant that fall within the seope of his empleyment, and deems the 
‘Pelation of master snd servant suspeaded when he steps aside from 
hie master's business fer some purpose wholly discounected with 
his employment. (Johanson v. Johnston Printing Go., 263 Ili. 236). 

While furies might differ as to which version is the 
correst one, it lea a settied rule ef procedure that this court will 
net reverge upon the fuets unless there is 4 clear prevonderance of 
the evidence against the jury's verdiet. We caret say that there 
was in thie ease, 

Two inetructions are complained of as having ne basis 
in the evidence tending to shew that the servant in committing the 
assault wae acting within the acope of his empleyment. While there 
Was a conflict of evidence on that point there was ample evidence on 
which te base the instructions. Without stating them at length we 
469 not sgree that they leave out amy necessary el ouent, 

Gompisint is made of the refusal te cive an inetruction 
presenting defendant's theory of her care to the effect that there 
could be mo recovery if the assault was committed outside of the 
Master's business and of the duties the operater wae called upon 
to 4iacharge, ond if done te accomplish some end personal to the 
servant. There were variour other instruetions given at defendant's 
request which we think cevered the doctrine laid down in the refused 
instruction, Hence there was neo error in refusing it. 
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It if also claimed that the verdict i» excessive, Out~ 
side of the eluimed injury of aggravating plaintiff's impediment of 
speech in stuttering and stemmering the resulting injuries from the 
assault were not serious and would mot call for so large a Judgement, 
Ne bones were broken and there was no permanent physical injury, 
aside from a sear on the sealp and some deviation of the septum of 
the nose, 

There was much conflict of evidence beth as to the fact 
whether plaintiff's impediment in that reepect was worse after the 
injury, and whether it could be aggravated by @uch a shock and in- 
fury. It ie a subjeet — the character of the test imony 
leaves us in considerable doubt, If from the evidence the jury 
believed there was such aggravation, or added “smart money* to the 
compensatory demages for wilful or gross ond outragecus uiseconduct, 
as might in their diveretion be done for an woprevoked assault 
(Shieage Tr. Go. v. Mahoney, 2%) I11., 562, 869; Day v. Woodworth, 
@t ad., 15 How. (U. 5.) 563, 371), yet we think the facts hardly 
Warrant a judgment of that size. We think the evidence clearly 
shows that plaintiff waa a confirmed stutterer at the time ef the 
acelident, and many witnesses aaw no difference in his speech after- 
werds. And we are not impressed with the expert testimony offered 
by plaintiff in suppert of the theory that such impediment of speech 
might or oould be aggravated by such an injury or ehock therefrom. 
The theories on that mabject, as presented by the expert witnesses 
for each side, are diametrically opposed, and, so far ae they are 
based om sciantifie reasoning the theory of defendant's experts is 
the more persuasive, But upen whatever theory the jury assessed the 
damages we think they are somewhat excessive and that there should be 
& remittitur of at least #1000, If such a remittitur is made within 
ten days the j ent will be affirmed; otherwise it will be reversed 
ond the cause will be remanded, 

AVPIRMSD Ih CASE OF A REMITTITUR TO $4000, 
Gridley, P. J., end Fiteh, J., concur. 
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IN RE RGTATE OF SAMUEL K, MARTIN, | 
deceased, | 2341 A G26 
On of WILTON B. MARTIN GO. a7 x Aeire a 
executor ef the last will 
pol testament of Semel K. Martin, APPEAL FROM CXRCUIT CoURT, 
& 
* Appellant, cook county, 
Re 
CUNTAAL Test COMPANY, om 
& corporation coranciliery 
eupeu ber of the "hast will and 
teatement of Samel K. Martin, 
MOGhey 
Appellee. 


MA. JUSTICE BARNRS DELIVEARD THE OPINION OF THE CouRT, 


The Probate Court of Cook County allowed $1100 as 
fees to the Central Trust Company ef Illinois ae cowancillary 
executer of the last will and testasent of Semmel EK. Mortin. 
Om appeal te the Circuit Geurt from the order eo like order wes 
entered there, from which thie appeal is taken. 

: Seid Semel K, Martin was a resident of Hew York, 
and his last will ond testement wae admitted to prebate in 
that state. It nawed ©. B. Martin, the appellant, and said 
trust company, the appellee, as executors, As the trust 
company could net qualify in New York, ©. B. Martin became 
the sole executor there, and later, December 3, 1919, a 
petition was filed in the probate court here by him and the 
Central Trust Company, sworn to by him alone, for ancillary 
letters, 

At the time of Samuel K. Martin's death he held 
real estate in Cook County, and said trust company (leeated 
in Chiesgo) held bis two notes for the aggregate sum of 
$36,000, and certain stocks and bonds as collateral security 
therefor. The bonds were negotiable ond the stock had been 


* 
* 
io 
24) 


° 
4 
* 

— 
ve 
jt © 
es 
* 

J 
te 
+ 
—— 
* 







ALTER Leg 


ePRUeS TIepATS aes — 
J Nex: 





——— ge 


— 


‘a ct 


“ ow Vibe mth « veexe sith — ene 
pe Rt oh — esa 


hoa tae — satan 
fume? st a, 


eke 


endersed by Samel K. Martin. The noteo onthorized the 
trust company te sell, assign and deliver them at public or 
private sale, without notice and without demand ef payment of 
the notes. Such collateral wae listed as such in the inventery 
filed in Mew York by the executor there, and as personal 
property #0 held in the inventory filed here on April 27, 1920, 
by the ancillary executors. While seid notes were paid by the 
Hew York executor June 7, 1920, appellee refused to surrender 
the eolletersl tut contimed te hold it ae such co-sncillary 
executor, continuing te coliect the interest on the bonds and 
dividends on the stock. 

Before filing the Cock County inventory said Mertin, 
im correspondence betwen the co-anciilery executors, took the 
powitien that the legal situs ef mich property was in Hew York, 
and made an amnetetion te that effect after the signetures ef 
the ancillary executors to their inventery. If the anmetation 
wae intended te question the court's jurisdiction ever the 
Collateral as net assets in this state, it was net fellowed up, 
as shouid have been dene, by any action to bring it te the 
attention of the court. On the contrery, appellant Martin, 
apparently upon the theery that euch eoliateral constituted 
assets for cdministration here, not only recited the seme in 
his petition fer letters ef ancillerg edministration os “personal 
eetate* and listed the same in the inventory, but sllowed appeliee as 
COwaneiliary exeeuter to deal with the some as assets in Illineis « 
at least efter the dedt te the latter wes paid - until the 
presentation of the latter's final account and repert, thus up 
to thet time standing im the attitude of sequiescing in and 
consenting te such administration. And it was net until SKK 
KXEROGGRAOK appellant's objections to the final account wer 
Overruled, 4nd the appeal from the ruling woe pending that an 
order was sought end entered on his motion, directing appelice 
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turn over the stocks and bonds te appellant as the New 


| in Mertin’s letter ef April 3, 1920, written to 
‘appellee prier te filing the inventory in Cook County, he states 
‘that he had requested their joint attorney te get « ruling on 
‘the matter, amd that “Af the court decides you are Yight I will, 
of course, drop the question and sian the inventory.’ The 
matter appears to have been sulmitted to the ascdetent of the 
probate judge having charge of questions relating te inven- 
tories, and mo further steps wore taken im the motter except to 
Anterpose sbjections on the hearing of the final secount te come 
pensation for sppellant's services im the admindiotration, pve Llant 
knew, however, thot efter the payment of tho debt te the Central 
Trust Company it retained anda steck and bondy in ite capacity as 
eo-enelllary exeeuter, ond ae such was eollecting the interest and 
dividends thet had acerued thereon, if he did not intend to abide 
by the approval of the inventery as jointly submitted he should 
no t have waited until the time come for elesing the estate before 
mulmitting to the court the question whether the gitys of the 
property already edminictered upon was hereor in New York, At that 
time it hed seemingly become an academic question. It did net sffect 
the right ef distribution but simply the value) of services for 
pining stration already had, te which Mortin by his silence end 
Requisscenge in not presenting the matter te the proper tribune] in 
ine time, + providing he was not deund by the decision of the 
judge's seristent + must bo held to have given consent, and is 
ereby precluded from now Faising the question of the Situs of said 
rty for administration. 

Whdle the arguments upon that question present a 
mdjeat which upon the instont facts in not free from difficulties 


ind upon al) phases of which there is not entire harmony of 
o yet it is unnecessary to co inte ita merits, if, as 
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we think, wadd Martin is estepped upon the foregoing facts 
from objecting at this late day te the allowance of com- 
pensation for services oalreedy rendered in the sdministration 
of the estate with his knowledge and implied acquiescence and 
consent. It is a familiar doctrine that "where 2 man has been 
silent when in sonscienee he ought te have spoken, he shall 
be debarred fran spenking when comscienee requires hia to be 
silent " (2 Pom. Hq. Jur. Grd Bas, sec. 818,) ond without 
elaborating upon its application, we think under the facte 
above stated it should contrel the diepesition of this case. 
Accordingly the order will be affirmed. 

APTTRMND » 


Gridley, P. Je, and Fitch, Jes concurs 
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ABRAHAM VINKELOTSIN, 1.4. 62 

’ Appellee, 

Mad PUGH 
va. MUNICIPAL COURT 
OF CHICAGO. 
AUTOIST MUTUAL INSURANCE 
Oe oF CHICAGO, ILLINOIS, 
@ corperation, 
Appellant. 


MR. JUSTICZ BARNES DALIVERED THE OPINION OF THe COURT. 


Plaintiff brought suit on a policy iesued by defendant 
insuring his touring outemobile, a Ford make, against theft for 
its sctual value net exeeeding $600. the jury found the iseues 
for plaintiff and assessed his damages at $617.10 which included 
interest at & per cent om $561.89, from the time the insurance 
wae payable. 

The points made by sppeliant are that the preof of 
lose was not filed in apt time, thet there was ne legal evi- 
denee of the doemages, and interest was not allowable. 

As to proof of less. The ear vas stolen March 21, 
1921, and se reported to defendunt the nextdday. About twe or 
three weeks later defendont's agvistant monager, Hileher, whe 
took plaintiff's application for the insurance, came te see hin, 
ana filled out, or partially filled out, on one of the compeny's 
blanks, the proof of loss. He says he left it with plaintiff; 
Plointaf? said he took it with him, saying, “everything would 
be all right." Gm thie peint plaintiff was evidently mistaken 
for defendant produced a statement of the proof ef less, sworn 
to by plaintiff on June 17th feliowing, which was received by 
defendont in the mail and so stamped om June 18$h, which was 87 
Gays after the less. The policy required the preof ef less to 
be rendered to defentont within 60 days, and tho jury made — 








Ni \W 
wesco ATS ES 
7 WERE TABSGA 
i ThUOD Laer tee 
f «CGA 08RD we 


© ef: 


— —— LOO GO GPO —— — 


















sot Yet? gomkogs stan BHO a waka wmode ake. 
— att tarot want, aft ioe gntbonone tn eka 
bebutomk doiite Gi, 010) ta vensesh ahd Samaras dae YH 
@utetveak ot ante oath cava’ — 


‘he 





oige Svpot on tae orate Jette youke te. at bed 
eoidscatin past aay talecodet nl * 


08d 2M LK gxipdene — —— e 
sate ove Gf ous ,oomenimnd alt opt snake witaaan 
v wi? Yb one ne 8 ponent * 


WE Revivows maw ai Ratt santos : 
WO awe odie Me8E caus xo 00 





a0 

om 
epeciel finding thet it wae not s@ rendered. Thies finding 
would be inconsistent with the general verdict were it not 
for the fect thet there was alse submitted te the jury the 
question whether defendant head not by ite conduct waived the 
presentation of preef in that time. 

Bearing on the question of waiver it appesrs that 
plaintiff enlied up defendant by telephone the latter part 
of May and talked with ite manager Rearden, saying the 60 
days had expired and he wanted te know wheat the company was 
going to de. Plaintiff testified that Reardon replied that 
he understeod the cur hed been recovered by the polices that 
plaintiff informed him thet it wae a different car, and the 
menager exked him te come to the effice, which he did, when 
the manager asked for the keys to the ear and fer the policy, 
saying, “the beat I con 40 for you is te give you $400." 
Reardon did net testify. This conversation was corrborated 
by amother witness. Hileher testified he never made such offer, 
wut plaintiff did net claim he hed. 

On dune 2, 1921, defendant, through Hilecher, then 
maneger, wrote plaintiff eaying it could net honer his claim 
until it hed word from the central police station thet the car 
recovered was other than the car reported stelen. If the jury 
believed that defendant offered te pay $400 after the expir«tion 
of GO duys, and, se indicated by said letter, steed willing te 
adjust the claim on satisfactory proof that the insured ear 
had net been recovered, then it apparently stood willing on 
beth occasions to waive the requirement of preof ef less within 
60 days. There wes evidence, therefore, upon which the jury 
might have found that defendant waived the requirement. 
(Dwelling House Ins. Go. v. Dowdali, 159 Ill. 179; Gitizens 
Eng. Co. v. Stoddard, 197 111. 330; Barbour v. Aetna Life Ins. 
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Goo, 224 111. App. 312.) 

As to proof of damages and the question ef interest. 
Only one witness teotified on thie subject. He hed been an 
eutomobile ssles manager for seven years, dealing with Ford 
Gara, and was apparently fomilier with their market value. 
The agency of which he whe manager sold the car te plaintiff 
in the previews December. Filaintiff claimed that it was 
practically new, never having been driven more than three times 
and pot farther thon 20 miles. ‘aid witness testified the 
market value of a new Ferd ot er abodt the date of the less was 
$562.30, mit that there would be o depreciation in cash market 
value, from December to date of loge on a cor driven 20 miles, 
of 3501/3 per cent. There was alse proof that the sar had met 
with an accident requiring the fender and runsing board to be 
répleced, for which defendant peid 913 te the man whe did the 
works 

in view ef euch proof the domages assessed were 
PXCCS 01 VE0 

The evidence dis¢lesed sufficient doubt as to the 
identity of the ear recovered by the police to warrant defende 
ing the action, so that in our opinien the jury wes not warranted 
in including interest on the value ef the esr for vexatious 
delay. According to the testimony of plaintiff's own witness, 
the only one whe testified as te damages, the jury showld have 
computed them at twoethirds ef $562.39, namely, at $574.93, 
and as interest was mot properly allowable, the judgment will 
be affirmed for that smount if a remittitur is made within ten 
days te that eum, otherwise the judgment will be reversed and 
the cmmoe remanéded for a new trial. 

This being a fourth clase ease where technical 
pleadings are not required appellant's claim that waiver was 
not pleaded need not be considered. Hor newd wo discuss either 
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the seuthority of the maneger or assistant manager te bind the 
company with respect to such waiver. ‘The point was not reised 
below, and in the absence of counter proof such authority is 
inferable from the evidence, 

There was no error in the court's refusal te sulmit 
te the jury, at defendant's request, special findings, whether 
defendant extended the time for filing proofs of loss, und when, 
4f at all, olaintiff rendered defendant a statement thereof. 
Any finding in response therete would not heve been inconsistent 
with the general verdict rendered which, in view of the special 
finding, must heave rested on the theory of eaid waiver. 

AVVIRMRD IN CALE OF A REMITTITUA, 
———— REVERSED AND THE CagsE” 


Gridley, P. J., and Fitch, J., concur, 
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ALVIN. — 24 234 LAB ie 
APPEAL PROM SUPERIOR coum, 
VBe COok COUNTY. 


He PAVIMAN & COMPANY, 
Appellee. 


MR. JUSTICE BARNSS DELIVERED THE OPINION OF THE COURT. 


This eave, like that ef Bhrlich ¥. Chapple, 321 
Til. 479, presente the question of pricrity as between an 
artisen's lien upon an esutemebile fer repairs and the lien 
of a previously recorded chattel mortgage on the same. 

In both caves the mortgagee replevined the automobile 
from a gerege keeper whe made the repairs, and the lower court 
gave priority te the latter's lien. Im the Ehrlich case, supra, 
the Supreme Court held the mortgages'’s lien did net yield to = 
subsequent lien fer repeire either from the necessity of making 
them or from ony implication of outherity from the mortgagee 
to make them. 

i Whdle section 4 of the act previding for on artisan's 
lien on chattels fer labor, ete., (Sescion Laws 1921, p. 508, 
Gahdll's Stat., Ch. 52, Per. 45) expressly provides that such 
lien shall be subject te the lien of any bona fide chattel 
mortgege upon the some chattel recorded prier te the commence 
ment of such lien, it «ss contended in the Barlich cave thet a 
provision in the mortgage that the mortgegor sheuld keep the 
property in first class condition at all times at his own expense 
gave the mortgagor implied suthority te couse « prier lien te be 
put upon the chettel fer necessary repairs. But the court held 
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that neither from the relationship between the mortgagor and 
the mortgagee, nor the languege of the instrument waa there 
authority to the mortgagor to create omy liebility on behalf 
ef the mortgagee. 

The seme contention is made by appellee in this case 
based upon @ provision in the mortgege that the mortgagor will 
pay ecesh in advance for garage charges, repairs, ete., so that 
mo lien or claim of lien may attach te said property. The 
holding in the Fhrlich cease that the language in the mortgage 
in thet case did net sutherize the mortesger to create any 
liability in behalf of the mortgagee is emelly appliceble tw 
the language in the mortgage in the ecese at bar. 

There is no material difference of fact between the 
too cnses, unleca it be that in the Ehrlich case the mortgagee 
did not know of the repaire by the artisen until the latter 
emmounced he would hold the eutoemobile for the repair bill, 
while im the ¢ase et bar it appears thet knovledge of the fect 
that the automebilie ene im eppelliee’s pessension for repoirs 
come te appellents! netice about « week befere they demanded 
possession and replevied the property. 

It is urged by appellee thet euch delay te obtain 
possession of the property after obteining such knowledge 
eeteps the mortgagecs from sncerting the priority of their 
lien. But we find nething in the evidence thet furnishes = 
basis for the doctrine of estoppel. The property wee mortgaged 
to plaintiff to secure notes aggregating $1412 of which only 
one hed fallienwae. The omount of the lien claimed by 
defendant ie 3903.83 for materials end lsber furnished between 
sugust 16, 1922, and September 22, 1922. There ie nothing in 
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the record from which it com be definitely stated how meh 
of the smount of expenditure in labor end material wae made 
after plaintiffs knew the automobile wae in defendant's 
peosvecsion, nor ie there anything im the recerd to shew the 
value of the ontemobile, and whether without much repairs it 
was not adequate security for the ewount ef the mortgage. 
There is nothing im the evidence, therefore, from which it ean 
be enid that plaintiffs received any benefit by ouch deley or 
that they did anything te induce defondant te complete the 
repeire after they nequired Imewledge of them. There is, there 
fore, nothing in the record upon which to predicete the doctrim 
of estoppel. The garage keeper was bound to take netice of the 
lien of the chattel] mortgage to which the utetute mekee his lien 
subject, and the recerd chows no commmication between plaine 
tiffs ami é¢efendent im this esee until demand wpen the latter 
for possession woe mode, or amy act of theirs wpon vhich 
defendunt placed reliemee. The eclewents of cateppel are iscking, 
amd we find nething im the facts of this exee to differentiate it 
from Ehrlich v. Chapple, gupta, im the application ef the Law 
laid down im the latter, The case was tried without a jury. 

Agecordingly the judgment of the lewer court will be 
reversed with a finding ef fuct that the right of pessersion te 
the property was in apsellante whe, es the record chews, otill 
held possession under the writ. | 

REVERSED WITH A FPAMDING OF FACT. 


Gridley, ?. 3., and FPiteh, J., concur. 
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FINDING OF FACT. 


We find appellants have the right te the 
possession of the property in qestion, and that their 
lien is superior te that of dofendant. 
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HOPE THOMPSON, 
vs. 
‘G@ZORBE YW, HUNTSR et al. 


On Appeal of apvanne, venaimn, ) ORSAY §. 627 


Appellant, 
APPRAL FROM GUPYRIOR COURT 
ve 
F OF COOK cowry. 
WILLIAM A, ROBINGON, as Reeeiver, 
Appellee, 


BR, JUSTIC# BARNES DELIVERED THE OPINION OF THE COURT. 


Appellant seekea a revereal of an order Aisallowving 
his claim for legal services rendered to 1. receiver and his 
succesror apneinted under a bill for foreclosure of a mortgage 
trust deed filed by Hope Thospscn against George ¥. Hunter et al. 

Williae A. Robinenn, the appellee, was appointed 
receiver of the property to succeed one Smith whe had resigned 
ag receiver thereof. Bach was given leave by order of court te 
employ appellant Berglund as his counse) in the reeeivership 
matters. The record discloses that Berglund alse acted as 
solicitor for complainant, for which he reeseived compensation, 
and that there were occasions during the Litigation when the 
interests of complainant and the interests of the receiver were 
aiverse to one another. It is for that reason the chancellor 
disallowed complainant's olaim, 

On Jone 1, 1923, the receiver filed hie final report 
and neevunt, to which complainant filed objections, which, in view 
of a stipulation subsequently made between them as te the amount 
of the receiver's fees, were not urged. Om the same day appellant 
filed his petition reciting the services he had rendered both 
receivers ond meking claim against appellee, as receiver, for 
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$2500 as reasonable solicitor's fees for such services. No formal 
written objection was made thereto, but on a hearing in open court 
the chancellor asked defendant Hunter, against whem the deeree of 
foreclosure was entered, if he objected, and he said he did. At th 
hearing apveliee produced decumentary evidenee showing that ape 
pellent Berglund was acting as solicitor for complainant after 

he wan appointed soliciter for the receiver, and that he so acted 
when thelr interests were in confiict, Supplementing the evidence 
so heard the chaneellor has certified ag an exhibit the master's 
Feport disclosing that Berglund had taken an active part in the 
Litigation in behalf of complainent., This exhibit wan certified 
upon the theory that discloving, aa it does, such services the 
chancellor took judicial notice thereof in determining the pre-e 
priety of disallowing appellant's petition, 

On July 6, 1925, the day ef the hearing, the petition 
wae dinallowed and an order/fixing the amount of the receiver's 
fees, On July 10 an order wan entered discharging the receiver. 
On July 290 Berglund was sllewed an appeal fros the erder dis- 
allewing hie claim against Rebineon as such receiver, which he has 
perfected, 

Appellee urges that as he mate ne objection te ape 
Pellant'’s petition for compensation, and was diseharged before 
appellant was allowed an appeal, he ie mot rightfully made party 
appellee, and that the appeal should be diomissed. It may be 
doubtful whether appellant, not being a party te the case or 
interested in the subject matter of the final deeree, can appeal. 
(Steger v. Steger, 165 111. 5879; Anderson v. Steger, 173 111.,122.) 

But in view of the fact that the order disallowing 
appellant's claim should in any event be affirmed upon its merits 
and the result would be the sawe if the appeal were dismiesed, we 


mee@d not consider these questiona of procedure. 
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the record clearly discloses that appellant was acting 
in a dual capacity for parties whose interests were at times an- 
tagonistic,. 

Om Boveuber 4, 1921, complainant made sworn proof of 
service of a notice of motion by complainant, which he sivned as 
his solicitor, to approve the master's report, siating in his 
affidavit that he was the duly suthorized agent and soliciter of 
Gompleinant, On January 25, 1922, he addreresed # lettdr te an- 
pellee in which he said he represented the complainant, And 
acting in hin behalf he wrete to the receiver on Februery 2, 
1922, expressing disapproval of payments made by the reesiver fer 
repairs, etc., and saying that the complainant wished him to make 
no payments over 375 thereafter except by order of court approving 
the seme. A similar letter from the complsinent to the receiver 
was written Geptember 14 following, asking that before purchasing 
coal or incurring further obligations the receiver consult ap- 
peliant Berglund. These letters disclosed hostile relations bee 
tween complainant and the receiver, The master's report also 
disclosed other services rendered by Berglund to complainant in 
the eapacity of the latter's solicitor, It is wnnecessary to 
detail them. As said in Farwell v. Great Westerns Tel. Ca., 162 
Zli., S22: 

"It ia a rule of a salutary character that a reociver can 
not be pernitted to ompley as hie counsel one whe is engaged by 
another party to the preceeding, sand whenever the relations of 
sugh counsel are hostile to anether party to the proeseding 
wherein the receiver must act, it cannot be tolerate? that the 
receiver may employ such hostile counsel,” 

The court thes elites Nigh on Reesivers (sec, 216) ,an4 Ydvards on 
Reeeivers (9. 93), an4 other authorities sustaining thir rholesome 
vrineiple, which is applicable to the facts of thie ease. Other 
authorities on the subjeet are cited in Heffron ¥. Flower ot al., 
36 TLl. App. 200, The same principle is reeognized in Adams v. 


Hoods, 8 Cal. 306; Speiser v. Merchants Exchange Bank, 110 Wis. 
506, S17; Herohants & National Bank of Detroit v. Kent, 43 Mich. 292. 
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In view of conflicting interests and heatile relations 
between the complainant and the receiver disclosed by the record, 
we think there was no abure of diseretion by the chancellor in 
disallowing appelloni's claim, Acoordingly the order of disg- 
allowance will be affirmed regardless of whother or not we might 
appropriately diamine the appeal for vont of proper partios. 

AYFIPMED, 


Gridley, ®. J3., and Piteh, J., concur. 
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APPEAL FROM MUNICIPAL COURT 
OF CHICAGO, 


VS. 
JOSRPH WRIDANHOLY, 


tn 234 1.A. 627 


UR, JUSTICN BARKES DALIVERED THE GPINION OF THA COURT, 


The Judgment appealed from was for damages for breach 
of contract. in the year 1920 defendant Weidenhoff gave to plain- 
tiff, General Inevlate Company, five orders for electrical parts te 
be moulded for defendant, twe orders in Kay, one in Geptenber and 
two in October, each calling for « 4ifferont number of parte. These 
orders were written on a regular printed form of defendant's. U;5der 
neath the blank for designation of goods ordered were the printed 
words "Shipving directione." Following these words in the last twe 
orders wan written, "Specifications ac te mould preduction will be 
gent you later, as required," Noted on the side of each of these 
last two orders were the worda “It is widersteod that if there is 
any reduction in price, saue iz to apply om thie order." The main 
iseve hangs principally upon construction ef the former clause. 

The firet three orders called fer 35000 pieeer, and the 
Last two for 41000 pleces, The moulding material used in the manu- 
facture of these articles was furnished by plaintiff, ad certain 
metal inserts, in different ehapes ond sizes, were furnished by de- 
fendant, Of the monufactured goods defendant tock about 25,000 
pieoes called for by the first three orders, and of the other orders 
only 80 pieces of one of them. Toe complete the unfilled balance de- 
fendant should have shipped to plaintiff appreximately 550,000 ine 
serts, of which he had sent only about 25,000, 

Pleintirt operated as long aa defentant shioned the 


inserts and stopped operating on receipt of a letter from defendant, 
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dated Yovenber 27, 1920, in which defeniant said: "Collections are 
very slow and our customers * * * have asked that we withhold further 
shipments « * ® our steek in net moving very rapidly * * * so we ask 
that you do not ehip us any more merchandise wntil we advice you te 
that effect." This order was never gountermended and no advice to 
the contrary wae given, Gn March 16, 1921, defendant wrete plain- | 
tiff that inetead of business getting better it appeared te be worse; 
that a shipment on December 51 was against defendant's instructions, 
and he could not tell when he would be able to dispose of the goods. 
Plaintiff made demand on defendant for shipping inetructions without 
evail, and ite factory manager testified that to his inquiry of de- 
fendant evar the telephone on July 4, 1921, as to what he proposed to 
do sbout allowing plaintiff te complete the unfilled contraet, he 
replied, “Nething;" that he then caid to defendant that plaintiff 
must know definitely when it can ship the balance of the gocds, that 
it hae om hand @ very congiderable investment in raw materials, and 
defentant replied; “I will take them when I get good and ready; * ** 
I propose to do as I please, and if you want to force any legal ae- 
tion, you cen go os far as you like." ‘hile defendant denied having 
such conversation, it was one of the questions of fact for the jury. 
On August 11, 1921, plaintiff wrote defeniant, re- 
ferring to the unfilled contracts of the previous year and the 
failure to receive shipping instructions during the current year, 
ond asked defendant how he wished to settle the unfilled con- 
tracta totaling close te 919,000, or for instructians to ship 
"$6,000 plus raw materials we sre holding for your acoount,* 
stating aleo that plaintiff held certain picees subject te de- 
fendant's call. It docs not appear that these letters were 
answered, or that defendant tock any further steps towards per- 
formance, and plaintiff instituted the present suit on October 
31, 1991, to recever dasages for defendant's breach of contract. 


The theory of the action is that by the letter ef 
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Noveuber 27, 1920, defendant refused to go on with the contracts, 
and that the contracts being silent or indefinite in reapect to 
time of delivery the lew tmplies and presumes a reasonable time 
therefor, snd that more than a reasonable time has @lapeed. If 


this theory is correct then there wae sufficient evidence of de- 
fendant's breach of contract to support the verdict. 


The defence is based mainly on defendant's construe- 
tion of the two clauses referred to contained in the last two con- 
tracts, it being defendant's theory that the contracts were in- 
definite ue to time of delivery, that the words “as required” in 


the clause pertaining te anecificationa, stc., permitted defendant 
to take the goods “an he needed then,” and that, therefore, he 


gould not tbe held to have breached his contracts umless it be show 
that he required or needed the goods in hie business. He further 
gontends that if the language is ambiguous then the court erred in 
net reeeiving oral evidence to explain the ambiguity. 

But we do not think there was any ambiguity, and we 
agree with the contention of appellee that the word "required® 
grammatically refers to the werd “epecifieations" and the Latter 
word relates to "mould production." Appellee portinently argues 
that the clause docs not say “specifications as to the Lime of 
Shipoing will. be sent," but “specifications as to moyld preduction 
will be sent you se required," meaning as required by the plain- 
tiff, defeniant not needing specifications as to modld production. 
This sonetruction is supported by testimony of defendant to the 
effect that the "distributor caps" were made from defendant's @ies 
with interchangeable moulds “so as to balauee the production de- 
fendant needed, as he might sell more of one kind one sonth than 
another and would order the different kinds he needed," and that 
"the dies were made interchangeable in such s way that on distributer 
caps he could rum three of a kind or two of a kind and a third of a 
different kind or with three different impressions at one time," 
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Hence, as appellee olausibly argues, without specifications of the 
kind wanted plaintiff might proceed to mould in uneatiefactory 
proportions, 

Thés interpretation of the clause lenves the time for 
aelivery indefinite and in that case the law would presume @ reasone 
able time therefor, (Driver v. Ford, 90 [11., 15, 5393; Hamilton 
¥. Boylly, 118 id. 192, 198; Bunn v. ayo Mille, 134 Ped. a4; 
Gomeron Goad, & Mercantile Go. v. Universal, Hetal Go., 110 Pac. 720 
(Okia.), SLL, R, A, B. &, 616, and note p. 619.) To construe the 
contract otherwise would impose an obligation on plaintiff te 
manufacture the definite quantities called fer by the orders, but 
relieve defendant from taking them wmless he “needed them,” thus 
Fendering the contract lecking im mutuality. Where the terms of a 
contract are susceptible of two wignifieations, that will be adopted 
which renders the contract operative, and which renders the obligna- 
tions imposed mutually binding unless wholly megutived by the Lane 
guaue used. (Minnesota Lumber Go. v. Whitebreast Corl Oo., 160 
Tli., 85.) But the conetrvetion contended for by appellant, that 
deliveries were to be made when or ae needed by him, etili Leaves 
the time for delivery or deliveries uncertain and indefinite, thus 
ealling for the legal presueption of a rearonable time therefor, and 
what if a reasonable time must depend upon the elrowmetances of the 
ease and be determined by the jury. 

Appellant offered to prove certain conversations to 
the effect that deliveries were to be ae he needed them, and that 
the ineertion of the clause referred to was the reeult thereef. 

But it is clear that if the contract was not ambiguous such 
testimony was inadwiseible, and the construction ef law which 
presumes a reasonable time for delivery cannot be varied or 
contradicted by a previous or contemporaneous oral agreement or 
widerstanding between the parties, (See note 231 L.R.A.N.S, 619.) 
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The court properly rejected proof of such conversations and properly 
exerclred its prerogative in instructing the jury upon ite construe- 
tion of the contract, whieh was in secordance with plaintiff's 
theory, ond we find no error in sueh inetructions. 

We do not find that the recerd justifies appellant's 
compl aint that the court excluded evidence tendered by him relating 
to the question of what constituted reasonable time. What it dia 
exelude, and properly, was defendant's opinion as to what would have 
been a rearonable time for him to have ordered and received the une 
aelivere? ports, as it wae merely a conclusion of the witness as to 
an ultimate fort in iseue to be deterained by the jury. (Ametrong 
Paint 2 Veruiah Yorks v. Continentel Can Company, 308 Tli., 242.) 

All the ordere being silent or indefinite as to the 
time of delivery much letitade wae given to both oarties in intre- 
ducing evidence bearing on “hat sotistituted a reascnable time, and 
there is little if any, ground for complaint ar te the rulings upen 
that phase of the case, 

Evidence wae received on bahalf of piaintiff ae te the 
necetsity cf operating by “oontinuous runs” and basing prices there- 
on, od a letter om that subject from plaintiff te defendant written 
some time pricr te the recelpt of said orders was received in evi- 
dense, to which defendant objected’. Ge far ae auch teetimony had a 
bearing on the question of a reasonable time for performance it was 
admiesible, but if received on the theory of an osteblished custom 
it wae objectionable. The testimeny tended ta show surrounding con- 
ditions under which the articles wers manufactured an4 in that res- 
pect bore upon the question of a reasonable time for delivery and 
was relevant, and as the contracts provided fer specifie prices we 
fail to seo any prejudicial application that could be made of the 
test imeny. 

The damages sought were for loss of profits, and a 
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decline in the market price of “redmaunol,” o material which plaintirgr 
Purchased for the purpose of carrying out the contracts, There was 
evidence that it had deteriorated over 75 pex cent at the time the 
guilt was brought. The amount claimed for such lows was over $2000, 
and the loss of profits claimed was $3500, The verdict was for 
$2000. Appeliant claims it was a compramise verdict, but the losses 
were such as could only be approximated, and all the law requires 
when the loss or dmuage cannot be given with absolute certainty is 
that it be approximated. (Barnett v. Caldwel) Furniture Go., 277 
TLi. 2806.) Poseibly the Jury took defendant's position that as 
plaintii? alee used redmauol in carrying out contracts for others 

no allowance should be made for its deterioration, and allowed merely 
for loss of profits. Poasibly, tov, the jury may have taken into 
consideration that defendant was entitled to a reduction of price 

as Hoted on the last two contrecta. However that may be, we do not 
think it io a case ef a compromive verdict, and defendant is in ne 
position te complain that it is less than the amowmt claimed by 
plaintiff, 

We think there is mo ground for reversible errer oither 
in the conetruction given te the contract by the court or the in- 
etruetions in accordance therewith, or ae toe the rulings on evidenee 
edmitted or excluded. Accordingly the judyment will be affirmed. 

AFYVIHHSD, 


Gridley, P. J., and Fiteh, J., concur. 
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ABM. FROM SUPSRIOR COURT 
OF COOK COURTY. 


v8. 
CITY OF CHICAGO et al., 


psi Room £9 9384 1.A. 628 


WR, JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


Appellee flied a petition, which was subsequently 
amended, against appellants for a writ of mandesus commanding them 
to cause requisitions to be made for ten captains of the fire de- 
partment of the City of Ghieage, te certify and appoint petitioner 
to the office or position of captain of said department, and te 
enuse him to be promoted or appointed to sueh office, or in the 
alternative if it showld appear thet requisition and certification 
had been made on or prior to Pebvruary 27, 1922, that respondents 
¢ause the salary of $2700 ver annum toe be paid in monthly ine 
stalliments, beginning with March 1, 192%. 

The case was tried before the court upon the issues 
formed and a stipulation of facts, supplemented by oral testimony, 
and the writ was awarded as prayed. 

In an identical proceeding by Wm. R. Firnhaber against 
the seme defendants in ease Bo. 26608, predicated upon the same 
state of facte and tried upon the same evidence, the only difference 
being in the persons of the plaintiffs, we filled an opinion on Soveme 
ber 27, 1923, reversing the order of the lower court awarding the 
writ, with a finding of facts to the effect that the requisition 
referred to in the pleadings was withdrawn before the civil service 
commission had acted thereon. An application for a writ of 
aertiorar£{ in thit case wae denied by the Supreme Court. For the 
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Feasons stated in said opinion, to which reference iv made, the 
order awarding the writ of mandamus must be reversed with a Like 
finding of the facts. 

REVERSED WITH A FINDING OF FACTS, 


Gridley, ?. J., and Fiteh, J., coneur, 


—— ea Re Tree ero 
ROP a xe haa ee: 





564 = 29022 
FINDING OF FacrTs, 


We find that the requisition issued by the fire 
marshal of the Gity of Chicago February 27, 1922, referred to 
in the pleadings, was withdrew by his authority on February 
28, the day after it wae delivered to the civil service com- 
mission, and was so withdrawn before said commiesion had acted 
thereon, pursuant to a diseretionary power se to do veeted in 
seid fire marshal by an ordinance of the City of Chicago. 
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900 RATERS at 234I1.A. 628 
APPGAL FAOM MUMICIPAL courTr 
VS. 
OF CHICAGO, 
WARGARET BREDENOFY and 
TOA FISHER, 
Appellees. 


MA, JUSTICL BARKLG DELIVERMD TR OFINIOR OF Tz coURT, 


This in an appeal from a judwaent for ome cent damages 
‘based upon a ne exeat republics bond of $400. It ia urged that the 
finding of the court is ageinet the weight of the evidence. 

This is the omly errer relied woon, But as the bill 
of exceptions was not signed by the trial judge ad was signed by 
another judge on the theery of hie right ao to do because of the 
absence of the trial fudge, the b111 ef excentione is not a proper 
part of the record ond must be stricken therefrom, (People v. 
Rosenwald, 266 TL], 344.) Accordingly it will ve stricken and the 
deerce will be affirmed, 

APFIRNED, 


Gridley, ?. J., ond Fiteh, J,, concur. 
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Vito WUNICIPAL COURT 
OF CHICAGG,. 
Ae Ms MOEN et al. 


On appeal of St LITCHFIELD, j 
. Appellent. sail 


BR. JUSTICES BARNZS DELIVERED THY OPINION OF THE COURT. 


Thie ie an appeal from a judgment for $700 and costs 
in plaintiff's faver in » fourth class action of the Municipal 
Court. Flaintiff alleged in his stetewent of claim thet he 
sold and delivered to defendants a meter truck, fer which they 
had agreed, end afterwards refused, to pey the purchase price 
of $700, After a defoult had been ontered againat defendant 
Suker the case wan tried without « jury em iseues formed by 
the affidevit of Litchfield denying thet he ever purchased, 
or agreed to purchase, the truck, or that he was jointly liable 
with Puker therefor, 

Noost of the points erent for reversal relate to the 
sufficiency of the evidence, tut we think it woe sufficient 
te show e joint egreement by defendants to purchase the truck 
at seid price. 

It appears from the evidence that both defendants 
inspected the truck and hed « conversstion with plaintiff 
respecting its price, which plaintiff and Puker said was 
agreed upon, ‘hile plaintiff wos absent from his place of 
business the truck was delivered to and subsequently taken 
defendants or one of them, upon an understending with the 
they, to o whop to be remodeled. Litchfield paid fer the 
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work, and afterwards used the truck several weeks in his 
business. 

While the proof is net clear as to the exact 
Yelation between the twe defendants, * we think the evidence 
shows that they intended te become and were jointly liable for 
She purchase price regordless of any understanding between then 
as te @ community interest in the truck. 

it is also urged that the whehenent of claim does 
not estate a couse of action. Ita eufficiensy wee not questioned 
below ond av it sufficiently informed defendants of the nature 
of the claim, which the joining of iseues and the cheracter of 
the defense indicate was well understood, we need not in a fourth 
Glass Gase comeider the omission of technical «verments that 
would be deemed essential to etate o legal couse of action in 
another class of cases, But the statement of claim at best 
is merely defective and was cured by verdict. 

While we think the seecalled variance alleged to 
exist wae not material, yet the point was not raieed in the 
court belew and, therefore, cannot be urged here fer the first 
time. 

The point that Buker could net be called as a witmess 
under section 33 of the Municipal Court Act becouse after dee 
fault taken eagcinst him he wes no lenger an adverse party, we 
de met deem well taken. He still stood as a defendant as to 
whem judgment was asked and taken. Sesides, he m4 in 
the trial bp defendant ond examined upen the seme subject matters. 
We foil te find any good ground for a reversal of the judgnent. 
Agcordingly it will be effirmed. 

AFPIRMED, 
Gridley, P. Je, and Fiteh, J., concur. 
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GORGE H, CARA, | ‘ 
‘Appellee, Sa Ee 
MUNICIPAL COURT 
VGe 
OF CHICAGO. 


GRAND THVHK WRETERN RY. 
COMPANY, a corporation, 
Appellant. 
MR, JUSTICE BARNSS DRLIVERYP TH? OPINICN OF THE COMRT. 

Plaintiff wrought suit against defendant to recover 
dmaages for injury te his eutomebile which wes struck by a 
freight train ot the intersection of the reilresd and Vineannes 
road, a country highwey whieh ran north and seuth end was 
ereeced diagonally from northwest to southeast by the reilresd 
track, Pinintiff was going nerth on the highway «bout 11:0 
Pe Me, On a dark, reiny night. 

He teetified thet av he wos crogming the tracks 
the left front wheel of hin ear dropped over the erige of the 
plonk cressing and emsed bim to lose control of the ear 
ond heed it wp the reilread track to the northwest. He had 
® spotlight and two headlights on the front of his car, and 
why they d4¢ not enable him to see where he came onto the 
orgeaning ie not epparent unless the weather prevented. After 
he and his companion worked for about five mimtes to move 
the cer « freight trein come from the northwest «t about ten 
miles sn hour, and struck its Left fender exusing it te be 
thrown towards the other treck. 

The planks at the crossing were 16 feet long and 
Ladd longitudinally with the railroad track end, therefore, 
diegonelly acres» the highway, thus giving a “sawetooth® 
appearence at their ends. But though somewhst rough end 





fe 


uneven the crossing was epparently wide enouch for ordinary 
traffic om a country road, and we find nothing in the condition 
or structure af the cronsing to which the accident could 
reasonably be attributed. Thet plaintiff's car drepped off 
one side of it is eanily reconcilable with the fect that it 
wee @ dark, reiny night end he come onto the eressing from an 
up-grade before the lichte were cast upen it. 

Pat there war ovidenes by three persons to the effect 
that he afterwards eeid in their prevence that he turned northe 
weet on the reilresd right ef way thinking it wee the highway. 
Pleiataff did net deny making the statement but simply said he 
had ne recollection of it. Mor wae it denied by his companion 
at the time of the accident, whe wae hia witmess «nd alleged te 
have beon present at the time plaintiff made such admission. 
Plaistart aleo admitted he hed been drinking. 

The lecometive engineer and brakenan testified that 
when they first saw the three lights on the witamebile they 
took them to be the clasvifieation lichts ond headlight ef « 
lecem tive, tut on getting a little cleser saw they were not 
emd the engineer then set the brakes and chat the engine off. 
the engineer gave the ucuel signel whistle et the whistle post 
about 600 feet from the crossing ani the engine’s bell wae 
ringing eutomatically, He seems to have dene ol) thet could 
reasonably be expected under the cireumetanees, and there 
appears to have been ne negligence on the part ef defendant 
unless it was in his failure te perceive the automebile in 
time to avert the accident. That the engineer could or 
should have dene so under the cirewnstanees is net in our 
judgment eatablished by a preponderence of the evidence. 
Regardless, therefore, of whether it may be said that plaine 
tiff exercised reasonable care or met with = pure accident, 
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the judgment must be reversed, and in accordance with an 
unpublished deeision of the Supreme Court at ate last April 
term in Kirich v. %. 3 
must be remended for a new triol, 

RSVERSED AND REMANDED, 





Gridley, Pe de, and Fiteh, Je, Concur, 
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HASKELL & BAKK’R CAR COMPANY, 
a eorporetion, 


Apye Liant, APPEAL FROM 
SUPERIOR COURT, 
VBo 
GOOK COUNTY, 
UNITED CORK XK MPA 
a corporation 
Appellee. 


MA. JUSTICS BAKNES DELIVERED THE OPINION OF THE COURT, 


This is on action brought by eappellent against 
appellee for breach of contract. The case was tried without 
a jury, and the court found the iemes for defendant, end 
entered a judgment againet pleintiff for coste. The mein 
question of fact in whether there eas o complete contract 
between the perties, 

the offices of plaintiff were in Michigan City, 
Indiana, and ome Recmer wan ite purchasing agent with effices 
in Chieago. Defendont's main office and factery wore at 
Lyndmrat, MN. J., omd it hed « wales office in Chicage in 
charge of ite manager, Pdwin J. Yard, Learning that plaintiff 
was in the market for cork for Santa Fe cara, Ward went to 
Reemer's office and sulmitted the price ef 25 cents a square 
foot surface measure for deliveries in June ond July, 1920. 
Reamer gaid that he would let Ward Imow later im the day, and 
late that afternoon telephoned him that plaintiff had decided 
to accept the offer, and thit he would send a confirmatory 
letter, which he did om March 3, 1920, addressed te defendant 
at Ate seid local office, confirming the verbal order ut said 
price, and saying the official confirmation erder will be 
sent within the next day er as soon as our mechanical departe 
ment can advise the definite quantity required. On March 15, 
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1920, he wrote to defendant addreased as before to furnish 
material of specified mmbers of picees of various dimensions 
at the price referred to f.0.b. iyndhurst, BH. Je, subject to 
plaintiff's inspection ond acceptance, ond delivered on cers 
at plaintiff's works (Michigen City, Indiana), The order was 
designated as No. 10675C, On the reverse side of the order 
wae, "Shipment: To start «t once and be completed wy June ist, 
*** The Sante Fe epecificetions state thet these pieces mst 
be out perfectly square * * *, Confirming vorbal order given 
Mr. Yard," ond called for inquiry ef a. danta Fe engineer as 
to inspection before shipment. These letters from Reemer were 
@igned in the name of plaintirf, by himself, a2 purchasing 
agent. To the letter or order of March 15, Ward replied as 
follows: 

“Mareh 18, 1920, 


Haskell & Berker Cax UGes IMGs, 
Wiehigen City, Indiana, 


Re Your Order 105875¢ 


Gentlemen; eferring to your confirming erder ef 
March 15th covering requirements for danta Fe 
refrigerater cars, we beg to advise we cannet aecept 
your order in the mariner in which it has been sent to 


UBe 
in the first place there vas ne thing 

whatever seid about cutting to exact size. Our 

stendard material will average about 96% of material 

12" wide ond 36" long ond the balance ef material will 

be 12° in width and werying from 12" te 36" in length. 

Thies is the only way we could ship, without veime paid 

fer wante of cutting also time fer so doing. 

Purthermore, you atate shipment te start 
at once and be ieted by June let. This is absolutely 
eontrary te the o inal understanding which was te the 
effect we were to start shipments June let end cample te 
seme by August let, 1920, 

With reference to inspection, we beg to 
advise we will subject our material to imepection at our 
factery at Lyndhurst, N.J. only, and met at your works. 
| It is only under the above conditions we will 
accept your erder, and we would ask that you be kind 
enough to advine ue promptly. 


* United Cork Compentes, 
—_—i 
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| This Letter come to the humds of Valles, sevistant 
purchasing agent for plainti7f ot Michigan City, who efter 
inquiring ot the mechanical depertment respecting the conditions 
therein named, telephoned Ward that they would be satisfoctory 
wad dieteted to him a letter under dete of March 20, 1920, 
An line with your letter of March 15th, and 
confirming eur telephone conversstion of this morning, 
at ie understood thet you will furnieh the 2° Corkboard 
om our order #105760 in etanderd size widths, en- 
denvoring te furnish sises thet will eliminate ae mach 
weate as possible, 
Delivery of thin order to sturt Jane first and 
be completed —— — 
* yours, 
— & Barker Cay Company, Inc. 
Y. GO. Reemer 
Purchasing Agent.* 

It dees not appear thet there wae any further communication 
between the parties ovr theiy agents until the latter part ef April 
(except a letter of April 9, from Reemer to Ward asking bim te edd 
sufficient standard size sheets for a certain number ef additions) 
pleces)to which there was no reply) when ‘ard called Aeemer on 
the telephone and teid him defendent *wonld have to have an exe 
tension of 66 days in the delivery of thet material." Reomer 
edvised him to comainicate with Baker, who had cherge ef deliveries 
of materiel at plaintiff's offices, which Ward did by telephone. 
Baker replied that he would let him know about the extension of 
time as soon as the mechanical depcrtment had en opportunity te 
vheck up in regard to the matter. Thic eenverention was had 
ebout April 23. On April 26, Beker wddressed « letter te defendant 
at ite Chieage office, referring te the telephone convers«tion, 
saying they were trying to figure out what would be reqired in 
the way of shipments, and that he expected te be able to advise 
defendant toward the end of the week. On the some day Yard 


addressed aw letter to plaintiff at Hichigem Sity, attention of 


ur, Beker, sayings 
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“we herewith te confirm verbel con- 


versation of the » wherein we advised you 
we hed received invtruations from aur factery 
af de ake in ts hive ot por Oe 
daye elivery of your 
covering your requirements for 1,°50 santa Fe 
ears or would have te —— said order. 
ognee 2ind of Moreh, we heve boen unable 


ne Place being wnable to obtein freight care to 
tronefer eee te our feectory. This, together with 

our plant hes thrown ue « falh 
behind in our schedule. 

mast ask that you give ve an 
imacdiate reply —* the een i gga obliging 
Urs ve 
nites” Cork Componies, 
Béwin J. Pie 
tgs” 


To thie letter Baker replied om April 30, sayings 


"So I understand correc that you will 
—*2—— our order by suguet 1 "This will be 
eetisf sy 
the other atturers, end the indications are 
that we will. However, i think you should moke en 
effert to give us tee or three hundred ear sets 
complete during June, dDalenee during July." 


Defendant through “Yerd, menmager, replied on May 5, 1920, as 
follows; 


"ie to acknoviedge reeeipt of yours of 
the 26th A tut cammet understand where you 
have received the impression that we will complete 
your order by August ist. 

if you will kindly refer te our letter of 
Mareh 16th and your answer te same under date of 
Mar¢gh 20th, you will find delivery of thie order 
= atert June lst and be completed by ae: 
Py 

im our Letter of April 26th confirming our 
verbal eomerensore of the 23rd we endesyered te 


+> a Ml you that we mist have an extension of 
86 te deliver this material. In other words, 
to ver this material between - t let ond 


Octeber ist, oy we would have te refuse acceptance 


Kindly etvise your wishes in regard to this 
matter,* 


On Key 13, replying to the latter letter Baker wrete defendant, 
saying: 
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"With reference te your letter of May ard 
about gg Bd Corkbeard on the sbove order 
for Santa Fe Be 
The delivery you mention, vizes et ist 
te Octeber let is very disappointing is not 
at ell as you agreed to do. 
i em fronk te sexy I do mot think we will 
build the ears during the period we or 
expected, but I do think we can complete over 
one-half ef them Maguet Slst, so we hope 
will find it possible te give us the Corkboard 
not <a than during July and August, or all during 
Augus 
te will have te depend upen for deliveries 
ae Fequired, es there is amali lihood of our 
being able to do ony better on the outeide at this 
late date." 
There appesrs to have been no further comeunication until June 
25, when defendent, through Yerd, wrote plaintiff os fellows: 
"We are returning your 0<1057%8¢, as beth 
trensporteation and labor difficulties will net 
permit us te accept came.” 

This letter was acknowledged by plaintiff's vicee 
president June 29, 1926, suying the order hed been in defendant's 
pomsension eines March 15; that pleintiff wes adviced it hed « 
binding contract with defendant fer the material mentioned in 
the order, and on defendent's fediwre te promptly arrange for 
shipment, plaintiff would buy the material in open market, and 
Af compelled to pay more than the contract price, would hold 
defendent for the excess. This was fellewed by a letter duly 7, 
1920, from Reemer to defendont returning the order and referring 
te the letter of June 29, and te the necessity of hearing from 
defendant before close of business on the Sth whether 4¢ would 
make shipment of the material, Another letter of plaintiff frem 
comer, July 9, states that in the abseence of « reply to the 
letter ef July 7 plaintiff was placing an erder with emother con- 
cern for an equal amount of cork boerd called fer in seid erder 
NG. 1OB75-C. 

On July 15, 1920, defendant wrote plaintiff from 


%. HN. J. through ite president, Bdwerd Bese, saying: 











— SON ow sed weal OF eembegs. Ss 
wereliet eo Tiheatade ofee — — B————— 


Ait xe —— aed, . Ori neh a 
sen Site wens Lead Tt sg ge — itetveqanst 









& best $2 benivas aaw vebentsse teat aN a ie cael Oe 
aS beatésnem Endiadem ot — — 











bLet ALE ——— Punt won ante wot — kegaos * 
Ee at : 


oT Yawk codeed a yh hewrnscwr ase sae — ——— a 20% 


Saher nae 
hivae 3% vaen vi u ade me 1» ie Oe, SN pene 
amet to vatens wets statuotan ode 9 a | m Ma 
mit at hairs 9 Ye cmon vnlh nok Halt —————— 
Oe tetitots he A me xekoede How Y ein Ss * 
Fonve bine wh re% Deciva vane see %9 tem Lame rE eT aa 


f — — 
leg 4 8 ime? oe 
; # 
—— " — 
ty Oath wh ] a 


“Our Chicago Salee Office has forwarded to 
daa tae IE crete eet oe 
sent them on March 15th, 1920, Ye. 105756, 
dor et ws et a ote een Sar ea 
obligation or even made a definite promise, * ** 

During the month of July, 1920, plaintiff bought cork 
board ef the some quantity ae called for in ite order of March 
18, being 216,571.8 equere feet surface meamure at 304 cts., 
which wee an exeons of 74 cts., & square foot above the price 
mentioned in the order of March 15, resulting in « less from 
the breach, as ¢laimed by plaintiff, of $16,392.88. The price 
peor square feot beard meagure on or about dune 25, when plain- 
tiff's order was returned by defendent wos ¢ of a cont higher. 
Me question sriges a2 te thevze prices or measurements, 

We dispute arises az te the ferezeing facts, The 
only dispute io cs to whet was said im the caid conversations. 

it ie plaintiff's theory thet « contract wae completed 
by the order Ho. 1OS76-C, and defendent's letter of March 18, 
1920, together with either plaintiff's letter of March 20, 1920, 
or the telephone conversation of Merch W, 1920, (between 
ir, Ynlles and Mr. Yerd) or beth; that a completed contract is 
te be inferred fram the conduct of the parties, and that defendant 
was bound by the act of ite agent Yard. 

It is the theory of appellee that the minds ef the 
perties never met, that there was no acceptance of the contract 
by the home office of defendant, that there was no binding cone 
tract under the statute of frauds (See. 4 of the Uniform Jales 
At), omd thet if there was a contract plaintiff con net recover 
demeges becouse it did not offer to defendent the same terms 
which it offered te the company of which it bought the cork 

ard. 
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Appelice's main contention io that because no refere 
ence was mate in the letter of March 26, to the mbject ef in- 
spection it did net comatitute a complete acceptance of the 
counter offer in defendant's letter of Merch 18, It will be 
noted that the letter of Merch 16 stated three conditions 
necessary to the acceptance of the order, and asked to be ade 
vined promptly respecting them, These condi tions requirea 
shipment of the material in standerd sizes end deliveries 
between June let and August ist, and imspection at defendant's 
fuctery. After the letter wan written and dvefere it was 
anewered, Yeslies and “ard conversed hy telephone reepocting 
these conditions. “alles testdfied that after aseerteining 
that the conditions were sotiefactory he telephoned Yard te 
that effect, and thet inspection at the point of mamfecture or 
entering sesport wae satisfactery. ‘hile “erd was uncertain 
whether he called up Yalles er Wallen celled him up, he testified 
that he felt concern ia not getting « reply te the letter of the 
ASth, ond denied that Yalles sedd inepection «at defendent's works 
would be sotiefoctery. 

im view ef Ward's selicitude te get the order es 
soon at possible, it is winguler thet no sliucion to inspection 
was mbeequently made in any correspondence, and that defendant 
shevld have sought on extension of time for completing the order 
becouse of conditions that subsequentiy arose, if it 444 net 
aGeume that the terms of the order had been fully agreed upon. 
Ward testified thet in his telephone conversation hed a month 
Later, sbout April 23, with Beker respecting the necessity ef 
om extension of time he again referred te the subject ef 
inspection. ‘hile Baker recalled no meh conversation it seems 
strange that the letter of April 26, confirming that conversation, 
should refer only to the matter of extension, er should even ask 
fer en extension if“déféndant*dia*not*regard~ the terms of the 
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pontract ao already settled. That defendant should seck a 

shange in one condition only, would scem to imply thet the 

pthers were ogreed upon and antisfoctery. The order was one 

f considerable magnitude, and if Yard was so solicitous to 

have terms closed that he oould not weit two Coys for » reply 

te hia letter of March 18 without telephoning to see if his 
fonditions would be accepted it ia not eneliy explained why 

fter receiving the Ietter of Karch 20 he did not ogain telephone 
ww write shout the question ef inspection if he regerded it an 
bpen ovie instead of weiting ever a month, ond then write not ebout 
imnepection tat fer on extension of time for delivery. Unter such 
tireumstences the alleged conversetion abeut inspection with Beker 
lovke much dike am after thought. In this conneetion it will ve 
noted thet plaintiff's letter of Moreh 15 refers te the right of 
inspection without mentioning ony place therefor. It was probsebly 
because in that letter defendent was requested te inquire of the 
jemta Ve engineer a» to hin dewire to mnke inepection priser té 
shipment that defendant referred te ite requirement of inspection 
et ite fuctery, The correspondence ¢ocr not indicate that the 
mbjest of inspection was ever in question efter March 20, and 

we comet tat regerd the letter of that date, eepocially in view 
of defendant's subsequent somduct, as indicating a complete 
acceptance of defendant'a conditions. 

Defendant's authorities on this subject relate mostly 
to @eses where the reply to an offer either varied ite terms or 
sonteined seme counter prepowal. The letter of March 20, 1920, 
is met of thet character. It merely omits reference to the subject 
of inepection, which had become the subject of convetsation about 
whieh there was no claim of any want of harmony. The letter not 
only purports te confirm thet conversation but to be “in line® 
with defendant's letter of March 18, and we de net think it cen 
be reasonably construed otherwise then indicating an obvious 
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intention of plaintiff te accept the conditions or counter 
effer of defendent's letter of March 14, and the subsequent 
conduct ef defendant indicates that the letter wae eo regarded. 
(Sec. 3, Uniform Sales Act, ch. Ita, par. 6, Cahili's Stats, 
2923.) Im thie view of the cove it is of Little importance 
whether there was an oral acceptance of the conditions neumed in 
the letter of March 18, but in view of defendant's cubsequent 
Conduct At might be inferred that there woe. There iv nothing 
inconsistent in accepting « written order both by word of mouth 
(Masa.) Sl MH. B. 6453 Beach rrp dse 

Senet Medes Hite 28+ 83 He Be os.) It wee sadd bn nian 
257 £11. 806, that on 
acveptemes need not be in writing, but it may be mode orally or 
be inferred from the conduct of the other party. (See also 
Forwol) ve Lowther, 18 111.252; Wilepexger v. Meyer, 217 Til. 
262.) 











Wor is it necessary in order to take the contract of 
sale out of the statute of froude (See. 4 Uniform iales Act) 
that there be « formal written contract where, as in case of 
the instant etate of facta, letters between the parties relating 
to the mibject matter may be sadd te constitute one paper ree 
lating to the contract. It is eufficient and binding under the 
statute of fraude if ene of the writings is signed by the party 
te be charged. (Nentern Metals Co. v. Hortman ingot Metal Coe, 
303 Tl. 479; Farwelk v. Lowther, supre.) “hile not admissible 
for that purpose no oral evidence is neceseary te show that the 
three lotters of March 15, 18 and 2 relate to the seme subject 
matter, It ie sufficient if they are se connected «as te show 
by internal evidenee that they relate te the seme contract. 


(Yevtern Metals Co. v. Hartman Imgot Metal Coo, supra.) 
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As te Yord's suthority to make the contract, though 
mot direetly proved, we think it may be inferred fram the 
facts and circumstances of the cane. He representel «a forcign 
corporation which hed a loeel eales office, of which he was 
mMomager, end which wes held out to be such om the ietterheads 
used in the lecal meiness and eaid covrespendense. Upon e 
Similar state of facts it wae held in Feber-iyscer Co. ve Dee 
ae 2 & Loe, 293 Tkl. 240, that a person of ordinary 
prudemes, conversent with business usages ond the nature of 
Wusiness offaire would be Justified in presuming that « person 
in charge of such a principel office in the State would he 
muthorized te bind the company im any business transaction 
within the scope of ite ordinary meiness. 

ana if there wore any doubt of Yord's euthority te 
make the contract we think there is suffielent evidenee from 
which « ratification of it may be inferred, It sppeers that 
the letter ef March 3, confirming plaintiff's verbsl order was 
received by defendant at ite main office (Lyndhurst) March 24, 
1920. It was alse testified te by Yerd thet wires were exchanged 
with the Hew York office reepecting the negotiations, and in his 
Letter of April 26 he refere to the fact that he had edvised 
Plaintiff that he “had received instructions from our factery 
*** ."* “hile Er. Bose, president of defendant, testified that 
he di¢ not know of aich order it appesra that he wan 421 while 
these nogotictions were in progress, and thet Er. Binzel, secree 
tary ef the defendant ond manager of the Hew York office, had 
charge of the plant as well as the New York offices at thet time 
end that he suct have had knowledge of the pendency of the 
negotiations. The fact that the request for oan extension come 
to Wared frem the factory ever a month after the nogotiations 
were completed indicates knewledge of them wt the home office, 
If defendant did not intend to become bound by the act of its 
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agent it was ite duty te repudiate the set as soon as it was 
fully informed of what hed been done by him or within « reasone 
able time thereafter (Word v. Wiideme, 26 111. 447, 452; Ee 
Glaire Canning Co. v. Yeutern Brokerage Ca., 215 Ill. 561; 
MeGeech v. Hooker, 11 Ill. App. 649.) Aw it wan defendent 

held the originel order fer four months before it questioned 

that there was a completed contract. “e doom it dimmetertal, 
therefore, whether plaintiff was advised or not of the necessity 
ef submitting the contract for eppreval at the home office by 
defendant. Wnder the ciroumstences ratification will be presumed 
from defendant's silense and failure to repudiate the agent's 
act, and the principal will be cetepped from denying hie au therity. 
(Gonning Co. v. Brokurage Co., 215 111. 561, 592; Seurine et ole 
Ve Butler et oh., 69 124. 575.) 

We fail te see any foree in the contention that pleine 
t4ff whould have offered defendant the opportunity te fill the 
order after 4t was guilty of a breach of the contract. ‘The only 
duty plaintiff owed defendant thereafter was to purchase the goods 
at the lowest price possible so as te xvoid unnecessary damages 
to defendante 

in this view of the cnse we need not discuss the 
propesitions of law given and refused. We think they should 
have conformed to the theory ef the facts as above stated. The 
court was either wrong respecting the facte er the law te be 
applied to them. A revereal ic, therefore, necessory, and a 
majority of the court think the cause should be remanded. 

REVERSED AWD KGMANDED, 
Gridley, P. Js, and Fiteh, J., concur. 
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BARHARD & MILiCR DAT cf © 
a corporation, , OD “a 4 A. 2 
Appellee, 
APTRAL PROK 
vB. MUNICEPAL COURT 
OF CHICAGO, 


EDWARD M, GSYMOUR and 
SELLIAN KR. ‘ 
Appellants. 


ER, JUSTICE FITCH DELIVERED THE OPINION OF THE COURT, 


By this appeal defendants seck to reverse a judgment 
ageinst them for money alleged to be due on a lost premissery 
mote fer $100. The note was dated October 3, 1915, wae due 
ninety days after ite date, and wes payable te the order of 
*Barnerd & Biller,“ whieh at that date was the name of a 
partnership composed of Frederick Barnard and Jehn J. Miller. 
Prederick Barnard ¢ied on April 10, 1914, and in May, 1914, 
the surviving partmer, John J. Hiller, brought suit on this 
note, and on another note for $67.50, in the Municipal Court, 
where copies ef the neter were filed with the statement of 
Claim. In that case the defendants filed « claim of set-off 
fer $100 “for legal services rendered.” The suit was never 
tried, however, but on March 4, 1915, was dismissed fer want 
of prosecution. In Auguet, 1914, the plaintiff corporation 
was formed and acquired all the asvets of the partnership, 
including eaid notes. 

The only defense mentioned in the affidavit of 
merits filed in the present case is thet plaintiff was “not 
in existence” when the note in question was signed, and 
therefore, it is alleged, defendants “never signed any notes 
to the said plaintiff." This defense is technically true; 
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wit after plaintiff had shown that the corporation succeeded 
to the sevots of the partnership, the trial judge permitted 
the defendants to offer in evidence the claim of esteoff filed 
im the first suit, and permitted one of the defendants, 4%. M. 
Seymour, to testify thot the attorney who ected for him in the 
first case, and who has since died, “paid §67.50 and my cleim 
for services rendered,” for the notes and received them from 
Barnard & Miller on Februery 25, 1915, and that he, Seymour, 
saw the cancelled notes in the hands of his former attorney, 
and that the suit then pending was diamieved March 4, 1915, 
Seymour aieo offered in evidence a page of one of his account 
books, in which there in on embiguous onmtry, in his handwriting, 
which, he testified, shows that on February 25, 1915, he paid 
$67.50 to Frederick y. Bernard. 

John J. Miller, the surviving partner of the partnere 
ship of Bernard & Milier, testified that the metes were "returned 
te Bernard & Milier after it was incorporated, but were lost in 
sur effice,” and that the only payment ever made on either note 
was $5 by &. M, Seymour on the mote for $67.50. The attorney 
whe brought suit on the motes in 1914 testified that he had 
several talks with 7. M. Seymour in which Seymour said he owed 
the money and promised te pay it mut asked for time, and ence 
geve him five deliars on account, wut that no other payment was 
ever made on either of the notes so fur as he knew. 

Defendants insist that the défense of payment was 
established. Plaintiff's counsel deny this and contend that 
63 mo such defense is mentioned in the affidavit ef merits, 
it was mot avadleble to defendants in the Municipal Court. 
the rules of the Hunicipal Court regarding the filing ef ean 
affidavit of merits are not in the recerd, and we are not pere 
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mitted to take judicial metice of them. (Sixby v. Chicago 
City By. Ceo., 260 I11. 478.) Aside from that, however, the 
bill ef exceptions dees not show that amy objection wes made 
upon the trial to the evidence regarding payment. The present 
muit wos brought in November, 1922, nearly nine years softer the 
motes in question were executed, during which time the originals 
have been lost or destroyed. The evidence of Mr. “Seymour as to 
the alleged settlement end the cancellation of the notes is 
positive, while that of plaintiff's witnesses is of « negative 
character only. Yredcrick 4%. Barnard, te whom 967.50 is sllieged 
te have been paid in the settlement, did mot teetify, though it 
appesexs from the briefa of counsel he ie still living and 
‘epperetiy available as a witness. Awe the record new stands, 
the finding should heve been for iefeniants, and fer that 
reason, the judgment will be reversed and the esuse remanded 
for a mew trial. 

REVERSED AND REMARDED, 


Gridley, Pe Je, ont Barnes, J., concur. 
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BARNARD & MILLER, 


@ corporation, — ¥ 
* pppeliee, APPHAL FROM 
BURICIPAL COURT 
VRe 
OF CHICAGO. 


BBWARD MW. SRYROUR, 
Appellant. 


HR. JUGTICE PITCH DELIVERED THE GPINION OF THE COURT. 


This appeal gnvelvee the secand note referred te 
in the opinion this date filed in the case of Barnard & 
Miller ¥. Seymour, No. 28784, ‘the two suits were heard 
together, but separate judementa were entered becouse the 
first wae againet two defendants and this eudt is egainet 
only one. The briefe filed in thie ease are identiesal with 
these filed in the other case, and for the reasons stated in 
the opinion in that case, the judgment is reversed ond the 
Cause remanded, 

REVERSED AND REMANDED, 


Gridley, Be de, wnd Barnes» Foy COTLOUY « 








BA. JUSTICY FITCH DELIVERED THE OPINION OF THE COURT, 


This is e uit fer dameges occasioned by the 
carelessness of om olleged servent of defendent in driving 
@ne of defendent’s mto delivery trucks against the side af 
plaintiff's eutomebile while the latter wos etending at the 
care on the cast side of Michigan sveme near 29th street, 
Chicege, thereby stripping off the left hand rumming beard 
and fenders and breaking one ef the right wheels, The defond- 
ont denied thot the driver ef the truck wae ite servant. ‘The 
sourt found the iecues for the plaintiff and assessed damages 
at $182.09. Defendant appesls. 

Defendont does not contest the charge of negligence 
on the part ef the man im charge of the truck ot the time the 
accident happened, nor dispute defendent*s ownership ef the 
teuck, end mo question of contributery negligence is involved. 
“everal assigned errers are relied on, tut the main question - 
and the only one we deem it necessary te discuss er decide « 
is whether defendant fe legelly responsible for the negligemt 
act of the man who wee driving itv truck at the time ef the 
accident. 

Vor more then tw) years before the secident happened, 
defendant had in ite empley ene Glenn Hand, whose position 
with the defendant compeny wos that of on “ice cream driver," 
that da, he drove one of defendont's mute trucks, leaded with 
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ice cream, over « “route"alomg which he delivered ice cream to 
customers. Vor thin work he wae paid ten dollars e week end 
@ Commission mhin sales. He had « helper nomed Stark, whom 
he hired ond paid, to help him in making his deliveries, od 
who was not in the employ of the defendant, nor subject in any 
way to ite control. Befendent’s superintendent testified that 
he knew Hand euployed « helper, omé mew that it wae customary 
for defendant's drivers to employ helpers if they suw fit to 
de 20, to which custom defendant made no ehjection; mt, he 
testified: “Helpers do net drive the trucks." Hand testified 
that he was a licensed chenffeur; that while driving fer defetite 
ant, he had never allow:d bis helper te drive bie truck; that 
"no driver allows hie helper te drive hie truck,” because "there 
is s $25 fine in the union" for se doing; thet Stark hed been 
his helper for six weeks prior te the sccddent ond during thet 
time he had never driven the truck; that "“Sterk could not drive 
@ truck;" that he hod attempted te do co once and fon inte « 
murbe 

Gn the morning of the day of the accident, Hend and 
Stark started from the yord of the Hydrex Company, at 24th 
strect and Lake Park aveme, with a loaded truck, to make delives 
fies. Hound's route covered the territery from 47th street te 
Gard street, west of Ashiand avenue, uring the dsy they "had 
a few drinks, and on their way beck, in the ofternoon, they 
etepped at Hand's room on 44th street near Indiana avemme, Hand 
ond Stark de not sgree as to whet cecurred thereafter, Hand 
testified that both went up te his room “te get something to 
eat and a little wine,” leaving the truck “outsides” that he 
fe3l aslecp ond did not awaken until seven o'cleck, when he 
found the truck wos gone and telephoned te the defendont acking 
"if they kmew onything chowt it." He denied that he told Stark 
to go on with the truck. Stark testified thet when they reached 
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the corner of 44th street and Indians aveme he did net go to 
Hand's reom, wat that Hund left the truck seying he was going 
home, and directed Sterk te meet him at 26th street end Cottage 
Gveve avemme; that Hand was then "pretty sick, I guess, or 
tlightly drunk,” ead "I guess I wae pretty drunk;* that he 
(Stark) had ¢riven the tenek “quite often" defere that, tus 
never wae told tea dy so by anyone connected with the Bydrex 
Company. ‘Twenty or twenty-five minutes Inter, while itatk wees 
Siecle cl 

driving nerth on Michigan avemie, the cocident eccurred. 

| Prom this evidenee, it clearly aprears thet ¢efendent 
did not hire Stark and had ne power to discharge him, that he 
was Hand's employe end net defendent's, and thet defendant had 
me knowledge that Sterk hed ever driven ite truck, with or 
without the permiasion ef Hand, Under the pleadings, the wurden 
of proving thet Sterk wee the servent of the defendant ond aoting 
84 mach et the time of the accident, wes upom the plaintiff, and 
we are ef the opinion that plaintiff 4id net custein thot burden. 
There is not the slightest evidence that defendont exerciced any 
sontrel whatever over Stark, or thet it ever kmewinagly permitted 
him te drive the truck, There ia ne competent evidence that 
Romd knew tant Stark was driving the traek ut the time of the 
a¢eldent., That theery rexts alone on @terk’s testimeny that 
Hand told him to drive the truck to 26th street and Cottage 
Greve avenue, This wae incompetent. Morsever, Stark very 
frankly admitted he wos "pretty drunk,” ond his statements a2 te 
whet Homd said te him « few minutes before the accddent, even if 
they were competent, are no more reliceble than these of Hand, 
who admite his recollection of what occurred at that time is not 
Clear; ond Hend’s testimony ac to matters that ¢ccurred shen 
they were net drunk ie quite av reesenable and probable es that 
of Stork. 


For the reasons indiented, the judgment of the Municipal 
Court will be reversed with a finding ef fact. 


REVENGED WITH A FINDING OF Fact, 
Gridley, PF. 3., and Barnes, J., concur, 
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VIRVING OF Fact. 


The court finds thet the mon whe was ériving 
defendont's truck ot the time of the accident and whese 
negligence was the proximate cmse of the same was net 
the agent or servant of the defendont, end was driving 
the truck without defendent's outherity, permission or 
consente 
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WALTSR VOLMAN and PAUL ¥. TUK, 
—— doing business as APPEAL FROM 
. MANUFACTURING COMPANY, 
| Appellees, SVEXRIOR CCURT, 
Vie Cook COUNTY. 
Ry B. GRBHARDT COMPANY, 
& CUT PRERIAM, 
Appellant. 


BR, MSTiCs YITCH DELIVERED THE OPINION OF THE COURT. 


‘In Jomary, 1920, the parties to this suit entered 
into « written contract by the texms of which plaintiffs agreed 
te mamfncture, s¢11 end deliver te defendant their “entire 
present sutput” of artificial puper flowers of certain specified 
kinds, fer which defendent agreed to pay certain specified 
prices, payments to be made twiee a mouth during the term 
of the contract, «hich wae to be in effect for » peried of two 
years, subject to a revision of prices after the first year. 
Plaintiffs aleo expressly agreed "net to mamifacture, deliver, 
sell or offer for sale," ony of such flowers “te any other 
wholesale dealer, jobber, agent, broker, et ceters, except te 
retail trade, during the life of this contract.” 

Plaintiffs at once vegon the manufeeture of flowers 
ouch as were specified in the contract, which, as soon as they 
were manufactured, were taken sway by the defendant, and paid 
for according to the agreement. In September, 1920, an ever- 
mupply of the flewers hed secumulated and plaintiffs sent a 
bil for them to defendant, and soon after, asked defendant te 
remove them beeause plaintiff needed the room they eccupied; 
whereupon one of defendant's officers replied that defendsent 
was Overestocked, amd asked pleintiffs to held the goods for 
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the time being. To this plaintiffs agreed, Sefendent theree 
efter "called out" only smell quantities of flowers, Flsin- 
tiffs claim thot they made further requests of the defendant, 
several times before the end of the year 1920, to take ewny 
the acowmlated merchendise, tut were exch time requested te 
held the goods, 

On Januery 26, 1921, plaintiffs wrote eo letter com- 
plaining that defendent hed not dene as it had agreed in 
Getober, to "resume taking ever our output in reeves Nos. 57 
ond 5, as stated im the contract, in a very short time.’ 
Regeiving no answer to this letter, plaintiffs sent « bill for 
the contract price of ali goods on hand, o11 of whieh, a0 the 
evidence tends te prove, were manufoctured in 1920. Defendant 
refused to pay the bili and plaintiffs brought suit fer auch 
contract price. Defendant made an attempt te show that the 
qelity of the flowers wan inferior, but its counsel have 
apparentiy abandoned thet defence. They insist thet plaintiffs 
cannot recover the contract price, as such, but cen only recover 
demagee for brench of the contract, mesoured by the difference 
between the contract price and the market price of such goods 
at the time ond place of the breach; and, as there was ne proof 
of wuch morket price, they claim the finding ond judgment are 
wrong. 

The first reply of plaintiffs" coumsel te this 
argument ie te point out that in the bill of exceptions there 
is mo certificate, signed by the trial judge, to the effect 
that such bill contains ol) the evidence in the case. We have 
examined the bill of exceptions and find that thie is true. 

There is an affidavit of one of defendent's attorneys appended 
to the bdl1, oteting "that the foregoing is « true and correct 
transcript of the testimony,” but the judge dees not certify 
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that such tromscript containe all the evidemee, nor doce the 
transcript itself recite that such in the fact. Por this 
reason, if for ue ather, the fudement of the trial court 

must necessarily be affirmed, as it is our duty to presume, 

if the evidence certified is ineufficient to mateain the fudg- 
ment, that there was other evidence, not included in the bill 
of exceptions, sufficient to justify the findine and judgment 
of the trial court. 

However, in view of the very earnest contention of 
defendant's counsel, we have examined the authorities sulwaitted 
and the orgumente presented en the proposition se advanced, and 
we 39 mot heritate to say that we think the contract pries was 
properly sllewed under the facts shown in this case. 

The rights emi liability of the perties are te be 
determined by the provieions of the Uniform Seles Act. In 
the contract in question, mo place of delivery in epecified. 
Section 43 of the Sales Act provides thet ehere auch is the 
fact, the place of delivery ic the sclier's place of tmeiness. 
The evidence clearly shows thst the flewers wer: seanmufscturcd 
there 4 beid there at defendunt's request, subject te the 
order ef the defendent. This wis » eufficient dclivery ef 
the geeds in question te the defendant, and the property in 
the geods thereby passed to defendant. 

Sven if the contract could be otherwise construed, 
section 19 of the Sales Act provides thet ‘where there is a 
eontract te s¢11 * * future goods by description, and goods 
of that deseription and in a deliversble state are uncen- 
ditionelly apprepristed to the contrect, cither by the seller 
with the assent ef the tmyer, or by the buyer with the ascont 
ef the seller, the property in the goods thereupon pasces te 
the buyer." The evidence shows that the aentract in thie 
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Cave was of that character, ond that goods of the description 
*pecified in the contract ond in a deliverable state were 
unconditionel3y appropriates to the contract by the seller 
with the asoont ef the bayer; therefore, by the express terms 
of the ttatutc, the property in the goeds peseed to the 
defendant. here the property has pasoed te the buyer, and 
where, os in thie case, the buyer wrongfully refuses or neg- 
lects te pay for the goods, the right of the seller to maine 
tain om actdion against the bayer for the contract price of 
the geoce is epecifiecally given by section 6% ef the Soles Act. 

Defendant's counss] seem to think that if se 
sonulracd, seetion 63 ef the Snles Act is repugnant to section 
64, whieh wos amended since the original act was adepted. 
There is no ouch repaugnaney. ection 63 covers eases in which 
am aetion for the contract price may be maintained, while 
eectian 64 covers cases where agceptange uso refused er the 
eoutract repudiated, in which gases the action mst be for 
Aemages Omly. Upon the undisputed facts of this case, we 
tidak plaintiffs" action was properly brought under section 
636 

Yor the reasons stated, the judgment is affirmed. 

AFT IRMED. 


Gridley, », J+, ond Barnes, J., concur, 
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Upon a trial without « jury plaintiff recovered 
a judgment against the defendant for $24, which sum the 
Plaintiff claime te be due him oo on agreed cammission for 
his services as a real estate broker in finding « purchaser 
fer defendant's real estate on terms specified by the defend~ 
ant. Im his statement of claim pleintiff slieges that during 
ell of the time of the trenscetions in mtestion, which ocourred 
in the year 1922, he was in the real estate brokerage business 
in Chiesge and was duly licensed as a real estate broker vy 
thet city. This he proved. He admitted, however, that he 
wat mot licensed by the state of Illinois to act as a real 
estete broker oy real estate salesman. The defendant contends 
that this sdmiseion bars any right ef recevery and that the 
judgment must therefore be reversed. The point wae made in 
the trisl court, and when overruled, the proper exceptions 
were noted. 

Seetion 1 of the act of 1991 in relation te the 
registration and regulation of reel ¢eotate brekers and real 
estate snleomen (Cohil1's Statutes, Chap. 17a) provides 
that on end efter Jomery 1, 1922, it shall be unlawful fer 
amy person te act ae a real estate broker or real estate 
scleman without a certificate of registration ised by the 
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Department of Registration and Education. ection 5 provides 
how such a certificate may be obtained. ‘Section 4 makes it the 
duty of every real sstate broker to conspicuously display his 
certificate in his place of business ond to notify the Depart- 
ment of any change of his business location. The some section 
provides that the Department shall deliver te each "registrant” 
a pocket card of o prescribed size, which cerd shall certify, 
under the seni of the Department, that the person whose name 
appears thereon is « registered real estate broker or real 
eotate seleamen, eo the case may be, Other sections of said 
act previde for the fees to be paid upon the ioouance of exch 
such certificate of registration, which must be renewed 
ammuelly; thet any certifieste iveused under the previsiens of 
said act may be revoked by the Department, after notice and an 
Opportunity te be heord, for misconduct amounting te dishonest 
dealing; end thet # list of s11 registrants ond of «11 persons 
whose certificates heve been suspended or revoked be published 
semi-snmualiy. ection 16 ef the act provides » heavy penalty 
for violations, and ecction 17 provides that nothing contained 
im the act shall effect the power ef cities amd villages te 
tax, Licence and regulate real estate brokers, tut that the 
requiremente of said ect shall be im eddition to these of ony 
wach ordinance of any city or village. 

It appears thet in September, 1922, defendont 
executed and delivered te the plaintiff o written contract 
in which the defendent gave to the plaintiff the exclusive 
agency to find » purchaser for defendant's preperty for a 
price end upon terms therein mentioned, ond in case of any 
sale of the premises during the life of asid contract, 
defendent agreed to pay a comedssion of $240. It alse 
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appears thet in less then a month thereefter plaintiff found 
& purchaser, who signed « forme, contract for the purchose 
of valid property for the price ond on the termes mentioned in 
the agency contract, tut thet defendont then refused to sell, 
or to execute any contract of sule with the proposed PUL chase ky 
The lew de well settled in this «tate thet where 
the subject matter of om agreement is prohibited and made 
unlawful by statute, it cannot be —⸗ even though the 
atatate merely inflicts a — upon * offender ond toes 
not in torme declare the contrmetuvekde- (O'Hei2) v. Sincheir, 
4153 X11. 525; Dowthart v. Condom, 197 Il. 349, 583; 4 4. 2. .. 
45.) Wo case in this state hes been cited which ha» departed 
in any manner from the principle se declared, The application 
of this principle te the admitted fects prevents the plaintiff 
from recovering the «ctipalated commission, even if earned, 
Plaintiff's counsel cites cases in which it hae 
been held that in » cuit by « real estate broker to recover « 
commiasion, it is not necessary fer the plaintiff te allege er 
to prove, in the firet fnctenee, that he had a broker's License 
at the time the services in question were rendered. These 
Gaee8 Only apply the rule that the want of « License in such 
canes ig a matter of defence, te be plected end preved. (4 
Re Go Le 46.) On this theery, plaintiff's counsel insist that 
#6 MO such defense is mentioned im the effidavit of merits, it 
was weived. The statute docs not require any pleeding or 
affidavit of merits to be filed by the defendent in a fourth 
Glass cese in the Municipal Court. If the Municipel Court hes 
& rule on thet subject, or if it has by rule adapted section 
55 of the Practice Act, such rules mast be shewn by the bill 
of exceptions. They ere not in this record, ond we are not 
permitted to take judicial notice ef their existence. (Sixby 
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V» Chicugo City Rye Cov, 260 Ill, 478.) 
-«*Phadwtste’s counsel alse advences the novel theory 


that the statute. does not require « renl <csteate broker to 

have a license, but merely requires him to be voeivtered, which, 
At is sedd, iv mot the ssme thing os a license. ‘There in no 
merit im the contention. ‘he regiatration certificete and card 
which the statute requires « real estate broker te obtein from 
the Department of Registration and Sducation, constitute a 
Lieense without waieh the vtutute makva £14 emiawful te sonduct 
& Youd cutate orekersege business, A written license is nething 
more than a dertificate purperting te eutnerise the holder to 
46 w@mething waich it would etherwies be usilewiul to de. 

3% Fes3eun Trem waat of have said that in sar eginien 
tue eg<urt orvod in danyimg the sation @f Jefondsat te Find the 
dseves for tie dofendent upon the admitted Pactu, and Ter that 
Yeason the judgmaat of ime Sunivgipai Court will ba voversed, 
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HOME BANK AND TRUGT COMPANY, 


& Corporation, 
Appellant, APPRAL FROM 
GUY KRZOR COUNT, 
VR. 
COOK COMNTY. 


De STAN and B. ROURMSTAIV, 
Appellees, 


MK. JUSTICN VITCH DULIVEREY THA OPINION GF THY CouaT. 


Plaintar? seewured « judgment againet defendants 
by confecoion, »nd later, on defondentet mation, the execution 
was steyed and defendants were given leave to plead. Their 
pleas alleged, in substanee, that befere the judgment wee 
entered, plaintiff’ agreed with («fendents and with other 
ereditera of defendants to accept in full settlement of its 
Claim twenty-five pox cont of the smount of the same, and that 
in secordence with said agreement pleintiff was paid such twert y~ 
five por cont, which it had sccepted im full setisfoetion and 
discharge thereof, Te these pleas, plaintiff filed replications 
Stating thet the slleged setilement was made after the judgment 
wae entered and wae obtedmed upon the falee and fraudulent 
repreacntation that defendentat property was only eufficient 
to pey their crediters twenty-five per cent of their claims, 
end slee “upon the understanding, agrecment and condition" that 
ali the erediters should receive net more then twenty-five 
por semt of their claims, whereas, in fact, some of och 
erediters received mere than that percentage. Iseue being 
goined on these replications, a trial wae had befere the court, 
rewulting in an order vacating the Judgment and entering jude- 
ment agedimat the plaintiff fer costs, from which erder and 
sudgment this appeal was perfected. 
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Defendants were partners in the retail shoe business 
in Chicoge, and about April 1, 1922, found thomeelyes in failing 
Circumstences., One of their largest merchandise oreditors, 
apparently with defendants’ consent, placed a representative in 
defendants’ place of business and had a firm of certified public 
actountents prepare a statement of assets and liabilities. 
About April 10th, « mecting ef the erediters was called. The 
plaintiff then held « judgment note of defendants fer $2500, 
due April 24, 1922, and on receiving word of the erediters® 
ueeting, sent en attorney to the meeting with instructions to 
"git in and Listen, and see whet developed.” Three or feur 
erediters' meetings were held and plaintiff's atterney testified 
that he wee present at «)1 such mectings, listened te «li thet 
wan gaia, promised nothing on behalf of the plaintiff, ani ree 
ported ali he heard to the plaintiff's president. 

At the first meeting ebout half of the erediters were 
present or represented by counsel], Gne of the lewyere explained 
the situation and preduced « copy of the accountent's report 
containing en estimate of the value ef all the partnership 
oseets and « list of partnership Linbilities of the defendants. 
Three daye later, « second mecting was held, which wee attended 
by most of defendants’ erediters. At this mecting, the advis- 
ability of benkruptey procecdings was discussed, and it was 
tentatively decided by these present not te go into the federal 
courte if all the crediters would consent to “a trusteeship,* 
or ascigmment for the benefit of erediters. A proposition wae 
made by one Gimen, whe hed formerly occupied the prestises in 
which defendants’ tmsiness was carried on, to tay defendants! 
steck ef merchandise, at « price equal te twenty-five per cent 
of the cleims of «li erediters. The majority ef the erediters 
favered the acceptance of this proposition, and one Thomsen 
was chesen os trustee and directed te visit eoch of the 
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Grediters and endeaver to obtain their consent, 

At the next meeting Themeon reported thet he had 
Visited some of the erediters ond had written to the remainder, 
amd that “sll he hed talked with" had agreed te ovecept the 
settlement proposed, Thereupon, apparently on the theory that 
these crediters whe had not accepted would do ao eventually, 
defendents made a genere] assignment of their partnership 
assets to Thomeon, a2 trustee, and he gave « bill of sale te 
Simen, whe paid the agreed price, which wes placed in eecrew 
im « bemk for the benefit ef ell the ereditors. 

About the time of the last meeting, the defendant 
Rosenstein eelled at the plaintiffe' bemk end evked Mr. “vens, 
the president, to join in the settlement. fvane said he thought 
defendante could pay more, and inquired sbout « piece of real 
estate owned by Rosenstein, of whieh the bamk hed knowledge. 
Rosenstein explained that this wos ineumbered and was of no 
value above the incusbrences. ‘Swans tevtified thet finally he 
teld Resenstcin that “if everybody wes willing te cecept twentye 
five cents on the dollar, we would too.” Novsenstein testified 
thet “vans concluded the conversation by snying: “All right, 
Mr, Rosenetein, we will accept the twemty-five cer cent,” 

Br. Krause, plaintiff's viceepresident, who was also present, 
testified: “My recollection is thet Mr. Svons agreed to socept 
the twenty-five per cent settlement." 

| On May 4, 2922, plaintiff hed judguent entered on 
‘Ate judgment note. Apparently, plaintiff's otterney hed the 
‘exeoution on this judgment in his possession at the time of 
‘this leat conversotion, for he testified that “vans notified 
him sbout Mey 11, 1922, that plaintiff “had agreed te take 
tuenty-five per cent,” and directed him to return the execution 
r ) the court files, On that day, a cashier's voucherecheck 
sent to the plaintiff for en amount equel to one-fourth 


























water id bs ecosdSone wth 3 —* a 
“eth sion wt norm ast te Seca el wt AM 
— — — ———— 
yradewesrs oc ob Bauer bedgooes fea bent aete — 
ebieventsay Lied? to tepeemioen davelia a4 si dai 








ore 
ttigwemy whine wmer .themoletud salt ma * ‘ — XRX 





otgholvans hat land orit date Ye uaurroca sgt mig ! 
0a 6 axe has Sesodemmnd wow bet doth sotmbally J 

OM wiawk? Parte Hos tet ed wma’ —“ eth vette 4 ‘ 
Paltéso oh wtefatenek *. ae Simos oy paca —A ‘ow 
etight LEA" gurlber yt edt nerownael valp ** 


hey nae —* 
mee had exetotia af ithembase — —7— 
‘te wht) sc) te aedanetang alk me on J 
Hoses on wmv’ I nuht oaavaa⸗ a⸗ avn * ws 


of the smount due on the note. The voucher recited that it 
wae to be charged to the account of "Stern@iesenstein and 
Simen escrow,” end wes given *in full accerd ond sa tiofaction 
ef all claims of the payee herein agninst Stern & fesenctein.* 
the voucherscheck woe paid te the plaintiff on Mey 15, 192%, 
efter plaintiff had endersed the some, 

Shon the trustee transferred defendants’ stock of 
shees to Simon, Simon tock possession of the store, and after 
putting in o qmantity of his ow goods, conducted « “sale” 
of the eeme. On May 17, 1922, while this sale was under way, 
and a crowd of buyers wos present, te young lawyers eppeared 
at the store, accompanied by « bailiff of the Hunieipal Court. 
They told Gimen they hed ten judgments ageinet defendenta, 
mounting to about $550, which they “wanted neid richt away, 
oY else they would clese the store." Gimon telephoned to 
Themeon, seying that he (“imen) “would have to poy them," 
Thomeon replied: "I presume co." ‘Thoreupen, Simon gave his 
personal check for about $360, the smownt due on the judge- 
mente. He testified that he did se “becuase the sale was a 
success” and “in order not to heve any trouble.” One of these 
judgments was entered April 2, 1922, while the erediters't 
meetings were in progress, and Thomeon testified that he told 
Simon that one or two ¢roditers micht object to the settlement. 
The record shows thet neither of the twe creditors whese claims 
were thus paid in full was present oy represented by counsel) 
at amy of the ereditors’ meetings, ond that neither of them 
ever signified his asvent to the composition agreement. There 
is me evidenee thet any ether of defendants! twenty-nine 
orediters wee paid more then twentyefive per cent of bis claim. 

it is claimed by plaintiff's counsel that the settle. 
ment agreement wee made after the judgment was entered, ond 
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fedgment. i¢ do met clear from the record thet the judgnent 
was entered before the pluintiff agreed te the settlement; 
wut if 4t wee, that fact, in our opinion, is immaterial in 
this cose, for the reaven thet if the plaintiff's claim was 
paid or satisfied after the judgment was entered, the court 
hed juriediction, on a motion made for that purpese, to direet 
it to be entiefied of recerd (Herding v. Howkines, 141 131. 872); 
and, regerdlees ef the form of the fine erder, the reoult is 
preeti¢ally the same. 

the mein question invelved ie whether, as sentended 
by pieintiff's councel, the compoeition agreement ceased to he 
binding on the plaintiff when tee creditors, whe were not 
parties te wuch sgreement, were paid in full in the manner above 
stated. Plaintiff's counsel «ite the case of Hefter v. Gaba, 
73 Ili. 296, as sutherity for ite position. In thet ense, a 
written eempesition agreement was signed by seven erediters and 
i% eubsequently turned gut that by a secret orrangement made «ith 
ome of the seven befere the composition agreement wan cigned, 
thet orediter had reecived security fer the full smewnt ef ite 
Glaim; end the court held thet euch 6 secret arrangement was 2 
froud wpon the other signers ef the compesition agreement ond 
rendered their egresment void. Se such facts appear in thie 
Gas@. Here the erediters whe were peid in full wore not parties 
te the composition agreement im any manner or form. There is 
no evidence of ony secret agreauent to pay them in full, and 
the evidence tends to prove thet such payments were not made by 
er on bDehelf ef defondents, but were exacted from Simeon, the 
purchaser of the property, by the tro noneasventing eredi tors, 
without any froud or eounivanes on defendents’ part te bring 
bout thet resuht. In Gondist v. Flower, 106 111. 105, 116, 
wd @42filiew vy. Purringten, 12 I1l. App. 101,208, 4t ic hele 
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thet it is not essential to the validity of » composition 
agreement that oll crediters should join im the composition, 
wileas there is a requirement to that effect in the agreoment, 
and in the ebecnee of euch o requirement, the composition is 


binding upon oll whe egree te it. (See alae 12 Corpus Juris, 
261.) 


Rewing alleged fread, the burden was on the plain} 
tiff to show the fraud charged. The trial court ovidently 
found thet plaintiff hed not sustained thet burden; and after 
& Gareful exemination of the evidenee, in the light of the 
arguments presented, we are unable te exy inst the finding 
of the trial court is manifestly againet the weight of the 
avidense, therefore the judgment ie affirmed. 

| APVERILAD. 


Gridley, 7. Js, and Barnea, J., concur, 
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HE C, 7, C, SARE DEPOSIT CGMP ARY, 


a 5S 
a Corporation 
y Appellee, 


ay. — i we: YH a8 Q 
APPEAL PROM MUNICIPAL COURT 
OF GHICAGS, 


VGs 


ALBERT GABATH, 


UR, TUGSTICR FITCH DRLIVERED THE OPINION OF TH cower. 


Defendunt, being sued for three months’ rent of his 
effice, located on the tenth floor ef an office building im Chicage, 
filed « second amended affidavit of merits, stating that during such 
three menths, the Leasor resodelied the lewer floors and the front 
of the building, emi built am addition te the awe, and that in the 
work of reconetrvetion the entrance te the building was “partially 
barriceded and hidden; that the eorridore “were littered with 
Yubbish, refuse, cement and dirt," which wae tracked inte his 
office; that mo running weter wae furnished during part of the 
time, an? that for two months there was net gufficient heat in the 
bullding because the end of the corriders was breken open and ex+ 
posed, and that "the rental vaiue of said premlses, as a result of 
the agtions of the plaintiff aforementioned, wae greatly decreased 
and rendered valueless to the defendant for the purpose for which 
they were oceupied.* The affidavit also states that for these 
Youatons defeniant vacated the leased premises one day before the 
expiration of hie lease, ad therefore elaima he is net indebted 
to the plaintiff in any emowt. Upon defendant's motion, the trial 
court atruck thie affidavit from the files anid gave a judgment against 
defendant for the smount of the rent stipulated in the lense. 

On this appeal, defendant slains his secend amended af- 
fidavit states @ good defense, upen the theory that when a lessee 
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fe sued for rent he may recoup dewsges for any loss sustained by 
reason of any gete of the lessor whieh tend to deprive the lessee 
of the full benefit and enfoyment of the lensed premises, er which 
tend te decrease the rental walwe of the same. In suprort of this 
theory counsel elites the ease of Keating v. Springer, 1446 111. 481, 
and several Appellate court eases, In the Springer case it was 
held that where a leener dose an set amounting 





Aeaee, the lessee, when sued for rent, any reesup any damages he 
has vustained by reason ef such breach, That case, among others, 
is cited in the case of Seis vy. Stafford, 284 111. 610, 617, in 

which the Suprene court states the rule to be that “in an action 





for rent under a lease, dasages sustained by the tenant by reason 
of a breach of the contract of leasing on the part ef the landlerd, 
tay be set up by the tenant by way of recoupment, and deducted from 
the sum he owes as rent." in the seme case it is aleo said: “any 
acts of trespass of the landierd or other acts which are unwarranted 
or hegligently performed and «ceasion damage to the tenant in reapect 
te the premises leased, may be reeouped by the tenant in an action 
for rent, **** Tt is at all timee to be understood, however, that 
wo Wrongful act of the landierd debare him from o recovery of the 
rent for the premises if the tenant eontinues to oeeupy the premises. 
In quch a case the tenant can only recoup auch dawages as he sus- 
tained from the wolewful acts of the Llandlerd whieh cause damage to 
the tenant in respect to the premises leased, * 

Testing the affidavit of merits by this rule, we find 
ne allegation that there wae any breach of the lease, and no fuete 
alleged showing euch « breach, The affidavit deesiimet state that 
the work or remodelling, as done by the leasor, wae wrongfully er 
negligently or unlewfuliy done, and the facts reeited do net show 
that such was the fact. The affidavit shews that defendant con- 
tinued to ceoupy the premises until the day before his lease exe 
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pired, and ne facte are plieged tending te prove there wae an evice 
tion or a partial eviction at any time, Moreover, 4t appears from 
the lesao between the partien that the leasor exprescly reserved the 
right te enter the demised premises for the purpose af usking euch 
changes and alterations in the tullding as 1t might deem necessary 
for the sefety, preservation or improvement thereef, The affidavit 
presented mo defense to the clahe of the plaintiff ond was properly 
atrichken, 

The judgment of the Municipal sourt is affirmed. 

| APYLRMED, 


Gridley, ?. 7., ond Barnes, 7., coneur. 
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JENNIE CICCARMLLO, admindstratrix OPATA @C 
ef the estate of SMES CICCARELLO, bs A’ T.A. © 30 
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(82 THE OPINTON OF THE coURT. 





Thies sult was brought te recover demages for wreng- 
fully eeusing the death of plaintiff's intestate, whe was run 
over by defonient's entemobile. The suit wee first breught 
against defendant, his son, Raymond H. Wileon, and ene Rederick 
Ste Clady. In the declaration aa originally filed, defendant 
waa Slleged te be the owner of the eutemobile, while the other 
tee defendants were alleged te be his agente in the operation 
and contrel ef the same ot the time of the accident. Later, 
three edditional esunts were flied, two of ehiah charged 
Sareless operation and control of the automobile by all the 
defendants, ond another charged wiliful and wanten wicconduct 
in such operation and control. fe ali these sounte the 
defendomt filed anly the plea of the general issue. Before 
the trial, Naymond 4. wilsen, defendent's son, died, and 
the mit bated as to him, and during the trial the suit ws 
iomiseed un to St, Clade. 
| The record shows that during the examination of the 
tye the attorney then representing the defendant, asked a 
ention of a juror indicating that he expected to deny the 
tion amd control of the car by defendant at the time ef 
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the accident. Upon objection being made to the question, an 
argument ensued in which defendent's counsel] insisted that the 
ples of not guilty put in isme the plaintiff's allegation of 
operation and control of the ¢ar; end when the court ruled 
sgeimet him, he at omece anked leave to file o special ples 
denying such operation and control. ‘The court seid: "It is 
too iste now. You would have leave if it was denying ownership; 
that is another question.” Thereupon defendant's attorney 
asked leeve to withdrew from the case te enable the defendant 
te got another lawyer, ond the cose went ever umtil the next 
day, when another ettorney waa substituted. Befere any evidence 
was heard, tha new counsel fer defendamt acked Leave to file « 
epecial plea, tut the court enid; “I have already ruled on 
thet.” After the «videnee of three witnesses for the plaintiff 
had been heerd, defendant's counsel presented, and asked leave 
te Tile, « formal special plea cteting thet defendant did not 
possess or operate the automobile in question at the time of the 
accident, and that the alleged driver of the seme was net his 
agent or servant at that time. The court denied the motion. 
Later, the defendant calied his co-defendant ot. Clair, 
whe testifies that he was riding im the mtomobile at the time 
of the accident ond thet Keymond Yileon, the son of defendant, 
was driving the car, and that there were too gross ef whisk brooms 
in the cur. ‘Counsel for defendent then offered te prove by 
St. Clair thet he wos a mowsfscturer of whisk brooms and had 
berrowed the automobile fram the defendant for the purpese of 
Selivering the broeme that were then in the ear; thet Raymond 
Wilson, ¢«fendant's son, whe worked as a machinist in his 
father's shep, agreed, at the request of St. Clair, to drive the 
gar for him on hie (St. Clair's) errand after hours on that day; 
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o3e 
and thet he and defendant! s won were the only persone in the 
aar at the time of the accident, and defendent'’s son wow then 
ériving the ear on thet errand, and not on ony business of his 
futher, the defendant. An objection to the offer was sustained 
by the court. The some offer wae repeated when defendent was 
om the atand, with a like result. 

At the close ef the plaintiff's evidence, and ot 
the olese of a1] the evidence, defendent requested inetructions 
directing the jury to find the deferdent met euilty, which 
were refused, Defendant alee offered om imetruction stating, 
in effect, thet if the jury find from the evidences that St. Clair 
had borrowed the autemobile for business purposes of hie own, 
and that the gar woo not beiug used at the time of the eecident 
upon any business or omy errand fer the defendant, the jury 
should fina defendant not aud ty. Thie instruction wae also ree 
fueed, The recerd shows thet the mult wae net digmisved as te 
the defendemt St. Clair until after these inatructions hed been 

Vpom the matherity of Clerk 
Se.» 261 TLL. 47, amd Sorlson v. Johnson, 
@epecioliy, fer the resarens etated in the last tne pages of the 
Opinion im the latter ¢ase, wo are of the opinion that the aourt 
erred in denying to the defendant leawe to file the special plea 
denying defendant's operation and central of the eutomobile at 
the time of the eceddent. Au this errer necessitates a new 
trial, we refrein from discussing the evidenee. 

The ——" is reversed amd the cause remanded. 

VERSED AND REMANDED» 









Grédiey, i. J., ond Barnes, J., concur. 
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CONSTANTINE ¥, TRIANDAPIL, 


S oP 6} f J 
Appellant, Dera: Soe 0 
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APPRAL FROM MUNICIPAL COURT 
OF GHICAgO. 


Va. 


TOM HADSX and THEODORE BADZI, 
Deing Business as Kadsi Erea., 
Appellees. 


WK. JUSTICE FITCH DELIVERED THE OPISIOK OF THE CouRY, 


This ie an appeal from eu order vacating a judgment by 
eonfession. The juiguent wae on two notes signed by defendarte and 
due in 1014, ond the defense wan that plaintiff's claim was barred 
by thelr dieeharge in bankruetey in 1915. 

Befendants produced eertified copies of the order of dis+ 
charge ana 6f that part of the defendants’ sabedules pursorting to 
show the plaintdff's claim. These certifiet copies sowed that in 
February, 1915, one of the defendente filed an individual sohedule, 
in which waa listed the claim of °C, FP. Triamtefil, Insurance Exe 
ehange Building, Shicage, Tlliinois,* for 3450 wom a note of the 
partnerchip of Hadzi Bros. made in Chicage in 1914. The evidence 
sheve thie was the correet address of the plaintiff at thet time. 
in April, 1915, an amended schedule was filed in the same case, 
signed by beth defendants, in which, aceording to the certified copy 
thereef produced by defentente, there wae listed, im exactly the 
sane mamner and the eqme words, the claim abeve aentianed. 

Plaintiff then preduced a third certified cony, which 
wae Like the last im 81h reopects but one, vis, that the first 
| Letter of the ereditor's nase is “S* instead of “GY. The original 
anen4ed echetule seene te have been produced in court and exhibited 
to the trial judge, but if is met contained in the record before us. 
‘The Plaintiff teatified that in Bevember, 1922, he exsmined such 
| \ 
‘original sehedule and fewnd “my name was listed as 3. %, Priandafii;* 
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that he examined it again in February, 1923, end found that some- 
body had changed the Letter "3," with o pencil, inte a "C," where- 
upon he called the clerk's attention to that fact, and the clerk 
erased the “C* and then gave him the certified copy which he had, 

Plaintiff aleo offered in evidences a certified copy of 
@ notice of the first meeting of creditors, anpented to whicgh is a 
typewritten list of creditors, including the follewing: *S. #. 
Triantafil, Ins. Ez, Bldg., Wew York, 450,00." Attached te this 
list is what purports te be the affidavit of »« clerk in the employ 
ef the referee in bankruptey, siating that he mailed notices “te 
ali the creditors of said bankrupt as their numes and addreases 
appear in the schedule of erediters filed herein,* and that « list 
of the oreditors "furnished by the attarney for eaid bankrupt" is 
attached ae an exhibit. This purported affidavit, however, ie net 
signed, 

Upon this evidence the trial court hel? that wiaintiff's 
@leim ofexixx was discharged by the benkruptey proceedings. Ye ean 
not say this conclusion wae erroncous, The hankruptey law does net 
a the bankrupt to send any notice to the erediters; thet ie 
the duty of the referee, The bankruptey act requires the bankrupt 
to pregere end file a liet of his crediters, shewing their resi- 
g@enges, if mown, the amount due te each, the conelderation, and 
how secured, if ot all; and further provides that "a discharge in 
bankruptey ehall release a bankrupt from all of his provable debts, 
Gxeept such as * * * have not been duly sehetvled in time for proof 
and allowance.” Under this section, if a debt is duly scheculed aa 
provided by the act, the bankrupt is released therefrom by the order 


of éimeharge, whether the ereditor receives notice of the bankruptey 


proceedings or not. (Beek & Gregg Hardware Uo., v. Crum, 127 Ga. 
94.) The burden was on the plaintiff te show that his claim was not 


| 


scheduled. (Van Boren v. Young, 224 111., 425.) In view of ths 





: et that in the first schedule filed, the name and addrees of the 
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Plaintiff were given with aubstantial accuracy, that hie debt was 
echeduled as one due from the partnership om a note, or! that this 
schedule wae followed by en amended schedule in exactly the same 
form, with the possible exeeption of ene letter, we think it eould 
not well be held that the presonderance of the evidence supports 
the plaintiff's theory thet the debt war not “duly seheduled.* 

it ie further cleised that there was evidence of a 
new promise, The court found that the weight of the evidence 
on this point was sgsinst the piaintiff, and we agree with that 
eonelucion. The evidence as ito the new promise is uneertain and 
contradictory, and is positively denied by the only defendant 
whe ie elieged to have made such a progiise, 

The fSudmment of the Sunicipal ceurt ia affirmed, 

APFIRMZD, 


Gridley, F. J., and Barnes, J,, concur. 
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R. B, KURZOM, : — 
Appellee, ri 
appxal, PROM MUNICIPAL count 
ss ft GF GHICAgO. 
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Appellant. ) PSA TAO Gat 


MR. JUSTICR PITCH DELIVERED THE OP Into OF THE COURT, 


By thie eppeel the defendant sescka to have reversed 
a judgment rendered againet him after a verdict by « jury for the 
agreed value of the plaintiff's services as a: architect. Plaine 
tiff claimea that defendant requeeted him te subealt a sketch fer 
& Oe-story addition to defendant's tullding on Broadway, in 
Chicago; that plaintiff aubsitted the eketeh, bat 4defentant then 
said he Kad changed hie mind ond wanted plane and sceaifications 
fer a twoestory addition instead; that plaintiff prepared such 
Plane and specifications; that defendant accepted the same and 
agreed te pay for them at the rate ef two per cont om an eeti« 
mated cost of $15,006 
superittend the werk; thet defendant selicited bide ond teld the 





}, the defendant to take the bids bimeelf end 


plaintiff they ware too high; that after waiting several months, 
during which defendant agreed to pay plaintiff's bill, defendant 
again changed his mind and wanted plans and mecifications made 
aeeording to the original sketeh, which plaintiff preocested ta do, 
but before they vere completed, defendant told the vlaintiff he 
had concluded net to go ahead. There was evidence tending te 
@upport this theory, The defendant claimed that when the first 
sketch was made by the plaintiff, defendant asked the plaintiff 
what the propened plon would cost; that plaintiff said it would 
cost mot te exceed $4,000, including his fees, whereupen defendant 
directed him to prepare plans and specifications woon that basis, 
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but that defendant was never able to get o bid of les than 
$15,000 for the work so planned, There was rome evidence tending 
te @uprort a part of this theory, 

the omly around that is argued by ¢defeniant's counsel 
for a ravereal of the Judgment is that the verdict is againat the 
waight of the evidence. We have carefully examined the abstract, 
and portions of the record, containing the testimony of the wite 
neseen, and afteriouch examination, in the Light of the arguments 
ef counsel, we find ourteives wiable te say that the varcict ie 
manifeetiy against the weight of the ewidenco, The original vere 
aict was for 3460, which may have been induced, in part at least, 
by defendent'’s affidavit of merits. However, the court required 
am rewittitur of $150, shich aceorde with the theory taat plaintiff 
made and furniohe’ the viana fer a twe-etery structure, and 4ise 
with the theery that the olene fer the one-story structure were 
never complated. 

Vor the reasons statet, the Judmmext ins affirmed, 

APYLTRURD, 


Yridiey, Ps ¢., wd Sarnen, J., sonour, 
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JULIGG BECK, doing business 
a8 BLCk.R ae R—— 


ve Appellant. 


BA, QUSTIGS PITCH DELIVERND THR OPINION OF THE Count. 


in thie @eeG, plaintiff sucd te reeover a balance 
of $243.08 due upon m account for merchandise sold and 
delivered to defendant fram August, 1941, to ebruary, 1923. 
Gefendant, in hie amended affidavit of merita, does. wot deny 
thet he bought the goods mentioned in the statement of claim, 
Mt Goys that the plaintiff io « foreign corporation doing 
tusiness in lllineis without a liceass, and beaause of that 
fact defendant dv mot indebted to the plaintiff; slse that 
on Vebruory 26, 1923, with plaintiff's consent, defendent 
returned certain gonds, of the velue of $403.33, for which 
the plaintiff “hae net show evedit in ite stetement of 
Claim,” an4 therefore alieges there is a balonee due te the 
defendant of 2156.25. Upon a trial befere the eourt without 
a jury, the plaintiff hed Judgment for the full amount of ite 
Cloim with interest. 

in defendant's brdef, the question whether the 
plaintiff is « fereign corporation, wot ldcensed im Illinois, 





231 


ie not discussed, and iv therefore waived. The only remaining 


questions are, whether the court erred in finding against 
defendent on bio claim of seteeff, and in allowing interest 
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on pleintiff's claim. 

Defendant’ « coundel ave im error in cleiming that 
the burden of proof was upom the plaintiff as te the claim 
of seteoff. Thet was an affirmative defense, and upon the 
A24, 151, the defendent hed the burden of proving such defense. 
The defendent testified that in addition te the credits for 
geode returned, as noted upon the plaintiff's atetement ef 
account, he had returned other goods of the value etnted in 
bis seteoff, He claimed these were returned on the seme day 
on which the pleintiff's statement of account shews that he 
was Gredited with nearly the sume sxgumt fer the return of 
geede of exactly the sume deseription. Defendant's testimony 
on this point woe whelly uncerreberated, He produced ne bili 
of lading or reecipt for ouch goods, or ether evidence then 
his unsupported etetement thet he had returned ether goods te 
the plaintiff; and the pleintiff's president and general 
weaneger denied reeciving any other goods than these for which 
defendent was given eredit in the plaintiff's statement of 
aecount. The claim of set-off dees mot appear in the first 
etfidawit of merite. We think the court wes justified in 
finding against the defendent on his claim ef seteoff. 

As toe the item of €16.54 for interest, 14 apvears 
thet monthiy statements of scceunt were rendered to the 
defendant, to which ne objection was made; alee that <cfendent 
paid te the plaintiff, during the month of April, 1923, #200 
on account of the balance shown by the last of such monthly 
statements. Defendant also testified that he did not learn 
thet such statements did not give him the credit he now 
oLades until efter this cudt was begum and a short time before 
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the trial, Under such circumstances, we think plaintiff 
was entitled to interest upon two grounds, viz.t that 
there was mn account stated, and thet there was unreasonable 
end vexatious delay in payment. 

A question is raised regarding the admissibility 
of certain tentimeny, bat as the case was tried by the court 
without a jury, it is presumed the court considered only the 
eompetent evidence. 

The judgment of the Municipal Court ise affirmed. 


Gridley, ©. J., and Barnes, J., concur, 
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MAX TRACKMAN et tiles CEG ey 9 34 ae Deke Ws 3 1 
Appellees, 
APPEAL FROM 
Vee WUNICIPAL COURT 
OF CHICAGO, 
DOMINICK BARUBIO, 
Appellant. 


BR. SUSTIC’ FITCH DELIVERED THE OPINION OF THE CoAT, 


Plaintiffs recovered « judgment ageinet the defendant 
upon o statement of claim alleging thet defendant was hired te 
take s lood of fish frem a railread station and deliver it to 
a @014 sterage plant, that he failed te deliver the lead 6n the 
some dey, and that when it was delivered, two days later, the 
fish were spoiled, 

There is no substantial dispute ae to the facts. 
Piaintiffs, desiring to have a load of fish hauled from the 
Failread station te a cold stersge warehouse, coused ene 
Linklater, a representative of the firm frem whem they tought 
the fish, te engage defendant, whe is a teamster, to havl it. 
For thet purpose, Max Trackuan, one of the plaintiffs, ond 
Linklater went to Merubio's house on a Saturdey afternoon, about 
four oSeleck. Harubie was fixing hie reef and Linklater climbed 
to the reef to talk te him. Max Treckman did not co upe 
Linklater told Marubie that he, jinklater, wented some fish 
howled from the depot to a designated warehouse, Merubio said 
he gould get the fish out of the depet, but it was toe late to 
get them into the warehouse, becouse he had only one man te help 
ond it would take more than two hours, after he got to the 

t. te lead the fish, Linklater said thet he “would take 
ef the warehouse and have 4t epen,” Af Marudie would ao 
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the hevling. Moerubie enid;: "All right, then, 1°11 have the 
fish teken out ef the depet and you are te eee to the warehouse 
being kept open until the mam geto there.” Linklater come 
down from the reef and reperted thie cenvereetion te Bax 
Trackman, whe called up the warehouse company end evked them 
to keep open yntia six o Marabio's driver dreve te the 
Pedlresd etation and began sendin the fieh on his wegen. 
Plaintiffs saw him doing thiv, mt did mot epesk to him. Neither 
defendant mor his driver knew thet the fish belonged te the 
plsintiffs. The driver testified that he worked ever two hours 
leading the fich; thet when he got te the warehouse, it was 
elesed; that he then drove te Serubio’s plece, ond found it 
@lesed, and then he drove te Linklater’s plues end found thet 
elesed; and not knowing what else te do with Bis lead, he left 
it im defendant's barn and delivered it en Hendey morning, when 
the fich were epodied. 

fhe trial court held thet it woe defendant's duty 
"te motify hie principal fer instructions regarding the dieposition 
ef the fish,” and that defendant “sould net deliberately permit 
the fish te spedl, without civing the principel on epportund ty 
te protect himself," This conclusion ignores the contract between 
the parties. Defendant agreed to have the fish taken from the 
depot and hauled te the warehouse. Pilaimtiffs agreed te see thet 
the warehouse won kept open until the driver could get there. 
Beth agreements were casential parte of the some contract. 
Defendant's driver hauled the fich te the warehouse, but when he 
errived there, was prevented from delivering hie leet becense of 
‘the failure ef plaintiffs to keep their part of the contract. 
Cleorly, plaintiffs were met entitled to notice ef mech none 
delivery. ‘they were chargeable with notice ef that fact, they 
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were told by Linklater that defendant, at four o'clock, had 
said, in effect, thet he could mot deliver the fish te the 
warehouse that day unless the warehouse could be kept open 

for that purpose, and thet the driver could not get there for 
sore than two hours after he got to the depot. Therefore, 

when plaintiffs arranged te heave the warehouse kept open 
‘“antdl six o'clock," they knew that defendant's driver would 
aot be there at thet time; and, wnlesa they were willing te 
have the driver keep the fiah in hie wagon over Gundey, it «as 
their duty to make seme other provision for the disposition ef 
the lead whem it should arrive at the warehouse. The record 
snows thet they did not perform thet duty, nor did they make 
ony imewuiry ee to whet hed become of the fish, True, the 
iriver*s act in leaving the fish in the wagon ever Sunday wes 

e stupid thing to de, tut it prabebly would aot have occurred 
if plaintiffs had performed their part of the contrect, or had 
ised reasonable care before Monday to ascertain what had become 
bf their fish, ‘the plaintiffs were quilty of the first breach 
of the contract. “Where euch is the fact, or where both parties 
are in defeult, there can be no recovery on the contract. — 





iO. ¥. Wnitsett, 278 Ill, 623, ons Moreover, "a party who 
prevents a thing being deme within the time stipulated will net 
be allowed te avail of the noneperformane: he hea himself 
pecasioned,” (Lelmenn v. Yebster, 209 111. 264.) 

For the reasona stated, the judgment is reversed with 
& finding of facts. 


AEVERSED WITH A FIRDENG OF Facts, 


iridley, Po do, wnd Bornes, J., concurs. 
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WIRING OF FAotTs. 


The court finds as an ultimate fact thet 
plaintiffs wire quilty of the first breach of the 
sontrect mentioned in the visintiffs' stetement of 


claim, om’ thet omek breach wee the proximate eause 
eo? their Leos. 
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J GOURT OF COCKE GCURTY. 

DRAMBORM STERL 4 IRCH COMPANY at ai., ) 

(Def endunte.) 
BUGEME K, PIKE et al., 

Appellees. ) 


ER, JUSTICS FITCE DSLIVERED THE OPIKION OF THE COVAT. 


Compleinant, claiming thet it is a erediter of the 
Dearbern Steel & Iron Gompany and the Dearborn Terminal Yarehouse 
Company, corporations, filed ite bill against them alleging that 
they had ceased deing business, leaving debts unpaid, and praying 
for the aprointment of « receiver and a dissolution ef sald core 
porations, The bill alee alleges that substantially the only 
asset of either of said corporations consists of a lease between 
the “Zugene 5. Pikesan trust ang ite trustees, ef a warehouse 
building in Chicago, which leace, the bill charges, is of the 
Walwe of about $32,000; and said Land Trust and its trustees 
were made parties defendant. They anewered, adwitting the 
execution of the lease, but alleging that it was me lenger in 
Loree and effect, but wae terminated and cancelled before the 
filing ef the bili of complaint. 

The record shove that about nine months after the 
bill] wae filed, an order wae entered which recites thet on mo- 
tien of the solicitera for gaid Land Trust and its trustees, the 
recetver and the complainant being present by councel, “and it 
further appearing that the partier moving filed in this court 
their patition enliing upon the receiver to elect whether he 
Would take or rejest the lease herein, and it appearing te the 
eourt that a reasonable time has @¢lapeed within which the ree 
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eeiver ehovld have made such election, the court finds that the 
receiver has not elected to adopt said lense, and by his failure 
so to elect has lort hin right te adopt said lease, and it is 
therefore ordered, adivdaged an4é decreed that the parties mowing 
be and they are hereby disminsed of parties defendant, and from 
this ease." The petition referred to in said order has not been 
certified te this court ae a part of the record, mor is there ony 
eertificate of evidence in the record, 

Complainant's counsel urge that the erder sbove 
recited must be reversed for the reason thet it does net cantain 
any finding of facts, ond is net supperted by ony certificate ef 
evidence. CGoweel say that “a deereteal order in chancery that 
is predicated on a conclusion of facts that are net reeited in 
it will be reversed on apseanl.® In supvort of thie vronesition 
toungel cltes a number ef cases where that atatement or its 
#ouivalent appears, but the rule so announced appliss only where 
the decree or “deereteal order*® in queation grants the relief 
prayed for in the bill. Ti dees not apvoly to a deeree or decretalk 
order ai sud saing @ bili, ae such a deerse or ardier is sunvertea by 
the absence of evidence, (Firat Rational Bank v. Bakery, 161 I1l., 
281; Jagkgon v. Sackett, 146 111., 646.) 

The parties whe were diemiased by the order were not 
parties compiuinast, nor did they pray for any relief. it is 
possible that the petition referred to in the order dimsissing them 
from the case may have contained a prayer for relief, in the sense 
that euch petition may have asked the court to dismiss them from 
the case unless the receiver accepted er adopted the lease referred 
to iu the bill snd snewer, But such a prayer « “to be henee dise 
miesed,” ete., « le part of almeat evary answer in ehancery, The 
faate recited in the order, if they be ealled findings of fact, are 
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sufficient te support en order diemiesing the bill se to the 
Lessors. 


Por the regnacns statec, the order ia effirmed, 


APPITMED, 
Gridley, P. 7., md Barnes, 7., cencur, 
x 
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PUILEP GATES, 
Appellee, 
va. eraegr count, 
G2ORG8 MADER , 


BR. JUSTICy FITCH DELIVEKED THE OPINICH CF THE COURT, 


By thie appe<) defencent sceks ta reverse a Judguent 


egaineat him fer personal injuries matained wy the plaintiff 


when he wai ctrvek t¢ defendeit’s eutenobile, drivem ty defente 


a@mt's e@u2% con. To a detlavntion alleging scgligente in the 


operation and contrel ef hie eutomebile by the defendant, Kis 
eneute or tervente, gefendemt file? epecinl pleat sllaging that 
at the time of the aceidernt he di¢ mot drive, menage, operate 
e# control the eutamobile in question, citner persenmelly er by 
his agent er servant. Se did not deny thet me owmed the cax’. 
Yeo miestion 1c Padeed here ax te the proof ef negli- 
gener in the speretion of the entomeriie or aa to the exercise 
ef aye cere on the pert ef the plaintiff. Defendant's counsel 


Welly equercly on the special pleas filed end the undisputed evi-~ 
@emee edduced upon the iesue mete by aoch pleas, and earnertiy 


contend that us a matter of lsw this exse is vithin the rule of 
Ren-liability ansounced in jrkin v. Page, 287 ill. 420. Flaine 


tiffs counsel, with equel confidence, insiet that this case is 
“controlled by the Inter decision of Graken v. Foge, 300 Ill. 4. 
Im beth of these caves, it waz held that the Liability of a 
father fer injuries exused by the negligent use of his eutemebile 
wy his son or doughter rests upon the principle of agency, and 


Mot on the reletionship ef parent and child. Hence the question 
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Yeised in thie cnse ia whether, upon the facts shown, the 
relation of principal end agent oxinted between the defendant 
and his son at the time of the accident. 

The defendant is an esteepathic physician, with a 
femiiy consisting ef a wife, two sous and three doughters. 
the older son, Brwin, uged twenty-four yeors at the time of the 
negident, did not live with his parents. Me lived at a hespital, 
where he wae employed. Defenient kept an sutomobile, thich was 
used by him to make profescvional ¢nlls, and, when opportunity 
presented, for pleasure. He tentified thet he semetimes teok 
the femily for « ride sround the perks; thet he always drove the 
Ger himself; that his wife could net drive the ear, Wit that she 
hed the privilege of taking the ear out, if she had seme one to 
drive it for her; thet he had never forbidden his son “rwin to 
wee the cer and hed never directed him te use it; and that he 
presumed Erwin ceuld drive the car, tut he had never seen him 
avive it wp te the time of the accident. 

Several days befere the accident, the defendont's. 
wife ond two women friends had arranged te visit a friend. in 
mother part of the city ef Chiesgo. They had plenned te go 
by the elevated railroad and street cars, but on the morning 
of the day of the acchdent, defendant's wife telephoned te the 
Gther women that her eon “would have « dey off and would géve 
them « treat ond take them in the machine.” Thereepon, Urwin 
took the automobile from defendant's garage and, with the 
defendant's wife and children, drove cround te the keuses of 
‘the other women whe were to go in the machine. About noot, 
they were on their way to visit their friend when the accident 
happened, They were driving weet on the north drive of Garfield 
Poutevard, -_ as they appreached the intersection of ‘tate 
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etreet, wore directly behind omother automobile driven by a men 
famed Crane, The plaintiff, a tailor, sbeut secventy years of 
age, weiked out of a ronteurvant «at the northeast corner of State 
stxeet and Garfield boulevard and preceeded to cress the boulevard 
to haw tedler chep near the ceouthwest corner. ‘The Crane eo” slowed 
own te let piaintiff pags ahead of it, emd oo he did wo, deofende 
snt's ear turned te the left of the Grane ene and, moving vrepidly, 
paved it ond struck the plaintiff, inflicting « serious injury. 

in Grabow v. Pago, pupra, the eares cited im the carlier 
base Of Arkin v. Supra, were re-examined, and the foliewing 
cam@lusion wea reached (yp. 44): “The weight ef antherity meprerts 
the liability of the owner of « car which is kept fer family uce 
aud pleasure where wm injury ie negligently caused by it while driven 
by ome of hie children by his permission, and the reasoning of these 
cape® seems sound ond more in harmony with the principles ef justice. 
‘@ agree with the Supreme Court of Temmesres that where « father 
provides his fermily with an autemobile for their pleasure, comfort 
ond enterteiment, ‘the dictates of natural justice shovrid require 
that the owner showld be responsible for ite negligent operation, 
betuuse only by doing #0, os = general rule, con substantial justice 
be attadred,** 

the Loote ~ tae Grebe case, whieh the court said 
“olearly distingaicheay ‘teen the per cose, are stated by the 
court as follows: “Im thie enee, defendant's deughter wor not 
merely driving the ear for pleasure, tut we veing it on a fomily 
errand, « ene of the purposes hor father teetified he kept the car 
for aud one of the purposes he testified hic cawghter was ou thoriged 
to drive it for, #* * che was perfomeing the business and duty 
of her futher in the manner and with the menms outhorizec by him.* 
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in the present cose, the evidence shows that defend« 
amt'y gon was net driving the ear for hie oun pleseure, tut 
et hie mother’s request he was using it on a family errand, 
vis., to drive his mother, his brother end sieters, and friends of 
the fuaily, to visit onother fomily friend, It was for owen pure 
poses, with othera, tet the defendant kept the ear, and he had 
@upressly mthorised his wife to use it in that way, if she could 
get a driver. She did not hire a chauffeur, ac she might Rave 
done without exeeeding her mutherity, but saked her con to dative 
for her. In driving the cor wader such cirwmetances, he was 
driving it with his fether's permission and withority. He wee 
not engaged in eny purpose of hie own, outside the scope of hia 
tuty as defendant's egent, but he wis performing that duty in the 
monner and with the means eutherized by defendant. 

éfter giving full consideration to the arguments of 
defendant's couneel, we are uneble to escape the conclusion that 
tahem Ve Pages, supra, ie of controlling sutherity in 
this case, ond that, therefere, the defendent is liable for the 
comaequences of his son’ « negligent driving ef the eutemebile on 
the eccagion in question. 

Winer queationse have been radsged regarding the admissie 
whlity ef certain evidence, ax to alleged improper remerke of 
equmeel, and av to two refused instructions. % have considered 
these questions end think there was ne reversible error in the 
wulings ef the cowrt. The telephone conversation wos admissible 
on the authority ef Gedeir v. Bank, 225 Til. 572, amd the refused 
dustruations were subetentinlly covered wy ether ine tructions 
‘taut were given. | 

Yor the vessone stated, the judgnent ia affirmed. 

AFTTRMED. 
Gridley, P. Jo, omd Barnes, J., concur, 
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CHRD THR OPINION OF THE COURT, 


im thie setion, the plaintiff eued the defendant 
for the value of work and labor performed at the defendant's 
request. The defense wae that the work wos unekilfully done, 
and not done within the time stipulated in the contract. 
Upon « fury trial the plaintiff reeevere’ the full emount of 
itu claim. in this court, the defendomt claims that the vere 
dict and judgment are against the weight ef the evidence, and 
that the judgment is fer one dollar more then the enount 
Glaimed te be due. 

The evidence on behalf of the plaintiff tends te 
prove that defendant empleyed it t# de the weed turning for 
800 tables which defendant woe mamufacturing; that defendant 
submitted to plaintiff a sample table leg and afterwards « 
sample tabhe, amd that plaintiff agreed te de the weed turning 
fer 800 tebles Like the semples eutmitted from lumber to be 
furnieheé by the defendent; that no time was specified for the 
completion of the work; that plaintiff perfermed ite part of 
the agrement, and within a resxsonable time delivered te the 
defendant the completed parte fer 500 tables like the camples 
sulmitted, which the defendant accepted without objection; 
that the reasonable value of the work done by the plaintiff 
is two dollors fe¥ each toble, ond that At was not until some 
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time after the defendent hed accepted the work that defendant 
first suggested the work wee unskilfully done, or not done 
within the time egreed one 

The evidence on behalf of defendunt tends te preve 
that plaintiff ogreed te completely finish the work within ten 
days after it revedved the lumber from defendant; that the 
work wac not done within that time and was not completed for 
about six weeks; that when part of the goods bad been delivered, 
ome of the officers of the plaintiff, in o telephene conyers 
eution with one of defendant's officers, said he would have the 
work done within ten days from that dete or defendont need net 
pay for them; that there were certein defects im the work, as 
delivered, which required defendant te have part of 14 done 
over. in retuttal the plaintiff denied thet any apecifie time 
hed been fixed for the completion of the work, emi dended that 
it ever agreed to do the work fer nothing if it was not finished 
within ten days. 

the jury and the trial eourt heard the evidence upon 
these conflicting theories, end believed the plaintiff's theery 
to be suprorted by the greater weight of the evidence. After 
a @areful exemination of the evidence contained in the record, 
we are uneble te aay thet their conclusion is manifestiy wrong. 
im fact, it appears to us that the theory of the plaintiff is 
mere reasonable and probable than that of the defendant. Come 
sidering a1] thet hea been sadd by defendant's counsel, the 
facet remaine that notwithstanding the defemdent’s claim that 
plaintiff agreed to de the work within ten days, nevertheleas, 
with full kmowledge of the fact that only ten tables were 
completed in ton days,. it received end retained without 
objection, the remaining four hundred end ninoty tables, a3} 
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of which were made more then ten days and the last of which 
were made six weeks after the contract was made. By #0 
deing, defendant waived the time Limit, if there was any. 
it micht perhaps have recouped ite dumages, if eny, caused 
by careless workmanship; bat there wee no evidense giving 
the jury eny basis for such om allewanee, and they would not 
be permitted to guess what omount, if any, ought t be allowed. 
de to the omount of the judgment, it is true that 
the smount recovered ie ene doliar mere than the amount claimed, 
This error, however, com be sured by a remditiwr. If, theree 
fore, within ten days frem the date this opinion is filed, the 
plaintiff will file in the clerk's office a remittitur of one 
dollsr, the judgment fer the remainder, (999, will be affirmed 
at appellant's costs; etherwise the judgment will be reversed 
and the cause remanded for that errer alone. 


Gridley, 7. do, ond Bornen, J., concur. 
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LETe PRODUCTS CORPORATION, 
Appellente 


MR. JUSTICH FITCH DELIVERSD THE OPINION OF THY COURT. 


Th this cave the Cireuit Court denied the motion of 
defendant to yacnte a judgment by confession end for lewye te | 
Plead to the merits. On thie appeal the only question raised 
by defendant's counsel in whether the eourt erred in helding 
thet the affidavit of plaintiff's president filed in mppert 
of said motion dees not state a meritorious defense. 

The following statement will sufficiently indicate 
the purport of much offidevit. Defendant is engaged in the 
gale of automobile accessories, principally in the sele ond 
éistritmtion of metal rear curtein windew frames for outomebile 
tops. Having mo facilities fer the mamfacture ef the dies 
and @astinge required for the making ef much windew frames, 
it contracted with the plaintiff in 1921) fer the manufacture 
of the some te an emount in exeens of 910,000; ond for nearly 
a yeor thereafter, plaintiff did 211 ef defendant's werk ef 
that cheracter. Pricer to daugust 4, 1922, a dispute arose 
between the parties by reason of the fact that the die mold 
made by the plaintiff hed “developed defects, due either to 
improper methods of mamfncture er poor materisls, as a reoult 
of which it was impousible to obtain salable eactings from 
the said die mold.* Finally « settlement was reached, in 
whieh defendent gave ite check te the plaintiff fer the aus 
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of $2,000, and its fifteen promissory notes, egeregeting $17,284.61, 
payable menthly in sucoession on the 2let of each month beginning 
September 21, 1922. The theck and notes were transmitted te the 
plaintiff in a letter, dated august 4, 1922, in whieh defendant 
seid: “It ia our understanding thet the above constitutes payment 
im full of all of your accounts against our corperstion to date 

for merchandise delivered to our plant, ae well es merchandise 
sti1l on your premises, es Listed on the ottached schedule, to 
gether with all dic charges, and will cive our company « clean 
sheet in so far as all obligations heretefere incurred may be 
concerned.” The “attached schedule” is not shown im the bill of 
exceptions, The letter then atateer that "se explained te you in 
eur conversation, we are being preseed by good customers to 
immediate delivery of our monber 51 6 x 24 rear curtain fremes, 

fer which reseon we dewire you te deliver at ence at least 330 
euteide halves of this frome, oni se clse suggest that you cast 

aS 890m se possible about 560 additional complete frames of this 
Size in order te fill cur reqmirements while the new dic, ac per 
qur understending, is being made wy you, without cost te us;* thet 
“4% ie our further understanding that you will deliver te our plant 
the nerohendise specified in the etteched list upon our requisition, 
omé will slse match up incomplete frames upon our orders et any 
yensoneble time, «t the prices per frame specified in your original 
proposal,” and “will accept fer eredit euch fremes, if any, es may 
be found upon careful inspection te be defective and unmerchentable;* 
thet plaintiff “will contimue as heretefere* to maintain defendont's 
@ies omd tools in good condition while in plaintiff's possession 
and “will continue to furnish ue as and when erdered" additional 
fromes "east therefrom” on the customary trede terms, with a eredit 
Om Open sccount up te $2000. The letter alse inclosed an order fer 
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additional merchandise. 

fo this letter plaintiff replied thet it would *go 
shead end got you some 6 x 24 fremes as secon as poasible;* 
that ite understending “regarding the upkeep of your tecls* 
was that plaintiff should keep the tools im geed condition 
“until your order ia completed;* that “4% ie our understanding*® 
that plaintart's account mat not go over 39000 and must be | 
CL@sNied up every thirty deys; thet plaintiff would match up 
the odd fremex when defendemt is ready te take them, whieh 
should be “within the next 60 days;" and concluded as follows: 
"We believe this anewers your letter of the 24th and is our 
understending of what we are te do fer your company.” 

it is further alleged in the effidavit thet "pureuent 
to the terme of eaid settlement agreement," plaintiff preeesded 
to make @ new die mold, but that defendont *woae unable to ree 
ceive from the plaintiff any frames which were properly manufactured 
or Gest;* that of the fremes it 4i4 receive, the "greater mumber* 
wers in ungalable condition; that defendent then requested pisintiff 
to deliver “the said die casting* te the defendant, which request 
wae igenered; that defendant finally secured possession of the *sadd 
G x 24 die® by starting » replevin suit, "which is new pending; * 
that At delivered the die te “twe leading ond reputable die casting 
companies,” who “adviced" the defendant that 1t wes "almest impossible 
to have proper castings mete from thet die; that defendent then 
hed @ mew die mold made, for which it "4s obliged” to pay (1108, 
and ordered S000 frames from other parties, at « cout of nearly 
twenty cente a frome im excesrs of the price at whieh plaintiff 
had agreed te furnish the same; thet "since the settlement agrece 
ment of dugust 4, 1922," another die mold developed defects on 
account of impreper momufaetare and poor material, with like 
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remlts, mid that sinoe the mutarity of the note ween whieh 
fadgment was conf enwed "en inupection of the frames and castings 
delivered to the defendent by the plaintiff in purcumee of the 
terme of said letter ef August 4, disclosed that over 4000 
guetings, valued at about 22900, were defeetive and net Tit to 
be weed by the defendant for the purpose for witch they ore ine 
tended," The affidevit concludes by anserting thet there haa 
been » tetel follure of compideration for the mete sued on and 
all the ining unpaid notes. | 
Prom this offidevit, it sppeare thet no written agreee 
ment wat mede ot the time the judgment motes wre civen, and 
the terms of the ore] agreement thet was then mae com only be 
gathered from the twe letters quoted im the affidavit. Vrom 
them, it ie clear enough thot om oral settlement of plaintiff's 
accounts against the defendant was mode on suguet 5, 192%, and 
that the note on which judgment wae entered wae one of 6 series 
of notes which, with defendant's check fer $2,000, wore given 
to plaintiff the next dey and aceepted ty it in full pevment of 
oll much secounts te thet date, The consideration for much 
mtes was therefore money due uper a ecttlement of wick aocounte; 
amd there ie nothing in the affddevit to show thet aweh conside 
eration hes failed, wheliy or pertheliy. No f.cts are etated 
whieh, if truc, «ould tend to show any defense to any of such 
motes, except, pooribly by way of seteoff or eounter cieim for 
domages arising out ef mettere whieh are alleged to heve oceurrelir 
Subsequent te the settlement. If defendant har emy yohid cloim 
fer demeges erfeing out of such mattera, uo reasen is pereetved 
why it mey sot maint«in » ceperete action therefor, ner why it 
whould be permitted te intrecuce such action in this ease. 
Ordinarily a judgment by confeevion will net be opened up merely 
to emeble « defendent te maintain a erosseeection. (Keehier v. 
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Gleun, 269 1k. App. 537.) A motion te veaeate a judgment 
entered by confernaion is eddreased to the sound diceretion 
of the court. (Blake v. State Bonk of Freepert, 178 111. 
182.) We are of the epinienthere was no abuse of such 
diseretion when the trial court refused te vacate the judgment 
en the showing made in this cane. 

ADP IEICE, « 


Gridley, Be Je, and Bornes, J., concur. 
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ERED THE OPINION OF THN COURT, 


The setion in this case was for wency leaned. The 
defense was payment. At the clese of «11 the evidenes the 
egurt directed » verdiet in favor of the plaintiff, thereby 
holding, im effect, that there was no evidence tending te 
prove payment. The principal qmestion reieed on this appeal 
is whether the court erred in this revpeet. 

Pleimtiff is the son ef defendunt's sister. He is 
o Qlerk, ond in duly, 1019, had accummilsated « thoueend dollars, 
His wunele, the defendant, whe gave his oecupstion ae “edueational 
directer*® of a national salesmen's training ascociation, testified 
that he then had an secqunt with a broker throuch whom he was 
ling” on the Ghiesge Beard of Trade, thet he borrowed plaine 
tiff's $1,000, gave plaintiff his promiesery mote for the same, 
due in one year at aix yer cont, ond endorsed over te his breaker 
plaintiff's cheek for that amount. 

fast before defendont's mete fell due plaintiff exLied 
et defendant's office, There he met the defendant ané one 
Walkinshaw, whe appears to have been associated or connected im 
home way with defendomt in hia trades. Ae the result of this 
necting, plaintiff surrendered defendunt's note to defendant 
upon am understanding which plaintiff dewerdbed es follows: 
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"He head thie thousand up with the broker, and * * sugrested 

thie money remain on the booke of the brekerage firm and if 

i at omy time wanted to do amy deslings, «s he hed done, or 

thie other man, through this firma, I could do so with the 
underetanding that this thousand wee te remein there as « sort 
of « security, and thet I wae net to revenl ony information they 
would give me.” Plseintiff testified that he never d44 moke any 
“dealings,” bat soon ofter, called on defendant « second time 
amd acid he wae not eatiefied te have the money reusim ae it wes 
without security of ony kind, to which defentent replied thet 

"he woon't just setdefied with the dealings of Welkinchaw, but, 
anyway, the lean woe made in good foith ond would be made right;* 
that theresfter, he celled the defendant by telephone mony times, 
end left his telephone masber te be called by defendant, tt 
never reecived any reply to his messages. 

Deferdent testified te the fellewing effect: that 
nen the note fell due he telked with the plaintiff regarding 
poyment ond thet plaimtdff then entered into o written agmecuont, 
signed by plaintiff, defondent, end Yalkinshow, stating that “in 
consideration of one thousand dollars pedd to H.C, Wood and J. L. 
Walkinshaw,” said ‘ood and Walkinshaw agree “te reveal te Be Ye 
Diliman wufficient inform«tion regarding the metheds of trading 
on the Chiesge Board of Trade te saliow him te make trades baned 
om such information,” that plaintiff agrees “te trade conver- 
yutively, end to trade when he iz se instructed, excepting that 
he mey well a buy given him whem he mey desire,” and “net to 
reWeal any information he may get*® to any person except as 
directed by Yood and “alkinshaw, under penalty of forfeiting his 
right te receive any more information, ond te pay “ood and 
Welkinshow “twenty-five per cent of his net prefits.* Defendant 
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fentdfied further thet the infemction ohtch he tims greed * 
 “reven,” to the pladmtdii woe “gathered frem Baboon s 

Heperte, the lew of ompgly and demand, ond other morket cone 
ditions, «2 reported in thy newwpapers and mogecines,* that 
‘"Wthin crasenable bounds anyone she studies the market and 

the lew of suyely ond foment com t)1 how the mrket is going 

te vary," ond thot he ond “alkdnchew mele mem mead) trefdee to 
test the avoursey of tha reports of Babson and other financial 
exporte ond “te determine Sf we were copeble af preperiy dutere 
pretims conditions,” Be domfed thet ke hod told the plaintarr, — 
efter thin agrenmment wes edened, thot he would repay the loom, f 
Me tevtified that ke had met coon the pleimtif’ for nearly to 
yoore before the trinl, but cleimed iat he vepewtediy eulled - 
the plainta?? by tolephens, telling hie “conditions look fever= 
able thin worming, ome way or the other, t trode,” or that “it 
decked on if thie woe 5 good time for bim te ter wome wheat, 

ov torn, OY vhatever the merket wee showing ot thet tims” 

im oxemination of the record discloses that pleine 
tiff's counsel, throughewt the trick, ondeayercé to woke at 
sopuae Trem the foregoing testimony, that the <creememt wader 
weaken the plaintiff? mivrendered bia mete te the defendant wen, 
in effect, « gombling controct each oe io prekivited ty seetion 
ASG of the Crimimel Codey wad, oo there iu no other evideres of 
poyment except the agrecment above etated, 44 seeme thnt the 
trial judge took tact view in direeting « werddet for wu pledine 
ti??. Im thhn we think the court ervred, There woe evidenee 
tomding to prove thet plaintarf surrendered his mete te dofondent 
in vewwrn Sor the written promise of defendant sad “nlkincher to 
‘rewend” to him *oulfictent information,” o2 to the *methede of 
troding* on te Cnieng® Boowd of Trade, to enable hin “te make 
trodens® intvimeically there is mothing d.logal in ach on 
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agreement. If 4t was intended by the parties to sai¢ agreement 
that defendunt should tench the plaintiff to trade in such a 

way thet his trades would be in contravention of section 14 of 
the Criminal Gade, then the egreement would be wodd, in which 
Case, it would be no evidence of payment of the lean. But 

there is no proof of thut cheracter in the records; and i¢ is not 
here contended that the egrecment is veid fer any other reason. 

ig it stends, therefore, the evidence of either party, stonding 
alone, would justify « verdiet in his faver. Therefore, under 

the fomilder rule applicable te eceses in which «» verdict has been 
directed, 14 was errer fer the court te itself decide the disputed 
question of fact. ‘hile it is proper te direct a verdiet in fever 
of the plaintiff if bie proved oave ie not contredicted, or if 

the defense ee faile for wont of proef (Mereheli 








pee to find in faver of either party unless there is no evi+ 
peep oa — 
insteuction in directed. . 
240 Ill. 254, 244.) 

the judgment of the Municipel Court te reversed and 
the cause remanded. 








SRSED AND ACMANDED, 


Gridley, BP, dey ond Harness Jes SOR» 
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AD COMPANY ; ey oo 5, erhe 0 9 
* — — — 
Appellees ! APPEAL FROM 
ve MUNICIVAL COURT 
GP CHICAGO. 
GOLUMBAA CASUALTY COMPANY, 
Ap pH Lent. 


MA. JUSTICH PITCH DMLIVEARD TH GPINION OF THE COURT, 


Tale appecl is frem s judguent in favor of the 
pPleintifft, based upen ite verified steteuent of claim, entered 
wfter defendant's affidavit of merits head been stricken from 
the files. 

the amended atatement of claim alleges that plaintiff 
delivered te the Chicage & Milwoukee Steomship Company, a 
commen Goxrricr, certain merchendise te be esrried end delivered 
to designated sonsignecs at Milwoukee, “Lecenain, and thet in 
eomeideration thereef defendant isewed te plaintiff ite ine 
demity bond, in which defendant agreed te "make goed" te the 
plaintiff all demeges for lows of euch merchandise for which 
the otewmship company “ultimately may be legelly Liable;* that 
the steamship campany failed to deliver such merchandise end 
“ie legelly ldiable* fer the less ef the some to the amount of 
74,186.77; thet the steamship company ie now insolvent and ite 
avecetse ore in the hende of « receiver appointed by the Circuit 
Court of Cook County; that plaintiff filed ite petition in the 
receivership proceedings saking for the -llowenee of its claim, 
end om the seme day it filed such petition, a decree was 
entered by the Cireudt Court finding thet seid steamship 
company “wee legally liable” to the plaintiff fer the sum last 
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mentioned, aud ordering the receiver to pay the sane in due 
course of administration; and thet plaintiff has demanded pay- 
ment @f the receiver, which has been refused, By an order 
entered before the effidavit of merits waa filed, defendant was 
"exmaned from anewering” the sliegetione of the plaintiff's 
statement of claim as to the contents of the chipuents of mere 
ghandiee therein referred to, oe to the alleged demand for gaye 
ment and refuesl of the some, ond as te the value of the mere 
shandise and the emount of plaintiff's less. 

Te the amended statement of claim, <efendent filed 
an affidavit of merita, in which ell the facts alleged in euch 
statement of claim are sdwitted, except euch statements as it 
wee excused from answering, a0 sbave stated, omd exeept the 
Legal conclusions therein alleged. The effidevit then avers 
that defendant had no notice or knowledge of the receivership 
ereceedings mentioned in the stntement of claim, or ef the 
filing of the petition therein referred te, and was net a party 
thereto and i6 net bound thereby; slso, that the steamehip 
company aceepted the shipments of merchandise from the plaintiff — 
ond egreed to treanspert the seme subject t the conditions stated 
in the bill of Indime which wae fesued by ouch eteauship company 
ond aceepted by the pleintiff fer such shipment, ome of which 
conditions provided that the cerrier should net be lisbie for eny 
hoses Gomeed by the set ef God, ond thet the loss of seid mere 
chandise «as essed by the oct ef God, ond therefore the steamship 
company is mot legally liable for the wome. This affidavit wae 
stricken, on plaintiff's motion. 

The real question presented by plaintiff's motion to 
atrike, ie whether defendant, whe wie the mrety in the indemnity 
bond, was bound by the order of the Ciremit Court allewing the 
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plaintiff's cleim, to which defendant was not a party and of 





jromme ¢ mi Trust Co.» 147 Ill. 654, it 
is said thet the decisions of the courts are not uniferm aa to 
the question for what purpowe end to what extent a judgement 
ageimet the principal may be introduced in evidenee against 

the surety, but thet the general tendency of the decisions is 
in favor of the position that, except im cases where the surety 
hea been made privy to the sult ageinet the principal by notice 
ond an epportunity te defend it, and except where by the terms 
of the contrect the surety ia obligated te be reaponsible fer 
the reeult of a court preceeding, "the Judgment against the 
principel ic net conclusive against the ourety, bit can only be 
intreduced ageiuet him as evidence of ite own existence, and 
net as evidence of any of the farts upon which ite recevery 
reste,” 





les¢emmekie v. Downs, 266 111. 281, it was held 
that a — recevered by default ageinet the principal. in 

a gontrecter's bond ia not binding on the sureties, or ade 
missibie in a subeequent suit ageinet them om the bond, where 
there is nothing to indicate that they had notice of the suit 
er were given an opportunity to defend. Im that case the court 
elites the Grompes case, supra, and ether authorities, and the 
following — fren Beendt on Swretyship & Gusranty is 
quoted with apprevela ‘Althouch there is # conflict ef authority 
on the subject, it seems to be the better opinion that, except 
in cases where, upon the fedr construction of the contract, the 
surety may be held te heve undertaken to be responsible fer the 
veoult of « oudt, or when he is made privy to the suit by netice 
and the epportunity beimeg given him te defend it, a judgment 
egainet the principal alone is, ae « general rule, evidenes 
against the surety of the fact of ite recovery only, and not ef 
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omy fect ubich it wee wecesary to find ty order to resever ouda 
fudgeent." The erurt clee quotes « similer etatemont from 
Reylies ou Curetics & fuerenters, that except in the cases 
evove wentiened, “oe fJudenent sgaiuat the principal ia proof 
egeimet the mrety only of the fect of ite ressvery, ond not 
that the feets dn pais, ogeinet «sich the surety agreed te 
inéeonity, «ure established in the Litigatian.* 
Vader these authorities £4 i9 @leay that unless upon 

«x fair sonstruction of the terms af the bond in question the 
defendant may be held ta wave underteken(ta be saupeasible fer 
the vewalt ef the hacwimg (if any wan Bad) woen the petition in 
the renckwarebip progeedings far the cilewsriee of the plaintiff's 
¢lain, without omy so bias te the defendant or opportunity given 
it to defend agcimet aud: cllewsnee, then defendant ia net vound 
My meh sliewume@ee, and the fact thet pleinid?f's cleda wae we 
allowed deem wot veliewe the slaintiify from the nesesaity of 
proving that ite iene wee net secaskened of alleged iu the affidavit 
ef mevite. Fleistiffts eeumeel neucpte this conclasien, «nd claims 
that the temp of the bend veguiiwe the teffenceant te pay the amownit 
ef mmr Judgment obtuined by the pluintiil sgeimet the steamenigp 
ctapamy for doemecer far the leas of the meruhendise deliverec +e 
4% by the plaintirf. %e find ne lenguage dn the bomd which, im 
ur cyinien, ly foirly ausceptibie sf that construction. by the 
terms of the bond, dcfomiemt undertesk te wake good tw the 
pieintif?’ omy loss vlnimid?? miekt sauateain for snieh the carrier 
might “ahtimately be hegolly ddable.“ Thies meena amy lese couse 
feined 20 the result er eensequones of amy failure on the corricr's 
part t® sefely sarzy tua plainti??*s gowdse. 8 dees not say, or 
moni, that dufsudest agrece to pay any snount that a court might 
allow av a Gheim sgadvst the receiver af wach ecarviey wpen an 
ex_por’ @ petition, without emy metdes to defendont. Under the 

diens, if netice of the filing of plaintiff's petition for 
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uch sllewnnee hed been chven to defendant, onl defendant hed 
deen given an opportunity of defending ageinet sueh eleim, then 
defentint might be beand by much allowmme., The offidevtt of 
merits stater thet defondont had mo notice or knowledge ef the 
to be true. The worde “ultimately Linble* amd “Legally lisble,* 
oe usec in the bond, de net add anything te the obligation of 
the defendent, but they requive that such proofs of loss must 
be furnished as would show thet the eteemship company wos 
‘“htimetely legally liable" for the lose. } 
For the rensons stated, the gudgnent of the Buntoipad 
wiking the affidavit of merits from the 
Ti a suehied ay havthey eine 
eedinge not tneonsistent with the views herein expressed. 
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WRe GUSTICS VITCH DELIVERED THs OPINION OF THR COURT. 


This ie om appeal from om interlomtery order 
appeinting « receiver in e mit in equity for partition. 
the property involved is a three-story brick building in 
Chicage, eonsioting of « store, two flate sbeve, ond a 
garege in the reer, 

The bill ie filed by Philip lazeo and his wife, 
whe claim that they, together with Bicole Terime and his wife, 
bought the preperty in 19271, subject t® a mortgage ef $4500; 
thet Nicelo Terine died soon after, leaving a widew and two 
children, who are made defendents. The cecupying tenonte 
and three other persons, one of whom ic the appelient domes 
Me. Hooper, are Qleo mode defendants, as persone claiming to 
have some interest in the property, although the bili says 
thet in fact they have no interest therein. The bil] is not 
Sworn te. 

éfter service of process was had upon the tenente 
and Hooper, tut before the time for them to atiewer had errived, 
on motion of the compleinents, the “hieago Title and Trust 
Compony was apreinted receiver of the premises, with outherity 
to coliect the rents. The order aprointing the receiver alse 
States that upen que notice and full hearing, the court is ef 
the opinion thet a receiver ought to be sprointed without 
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requiring emy of the parties te give bond. The defendant 
Jwmeo H. Hooper excepted to this order and wo. given leave 
to present a certificute of evidence within ten days, which 
he did. 

The certificete of evidence shows that upon the heare 
ing of the motion to appoint the receiver, the court heard the 
affidavit of one “accone, whe deposed that he is the agent of 
the complainants and the Torimos, ond hee hed cherge of the 
premiess and collected the rente; that the ageregate rentals are 
$175 = month; thet the atere en the firet floor in ceeupied by 
the defendant Sdwerds, who went inte possession thereef as a 
temant of the complainants and the Torines; thet Zdwarde has 
refused to pay rent to the affiant, «s agent for complainants 
amd the Terinos, «nd cleime t¢ have paid the remt to the defente 
ant Heoper, whe claime some interest in the property im a proe 
Secding brought in the Municipal Court ef Chicege. The 
eertifiecate of evidence alse shews that the defendant Heeper 
wes present in court upon sedd bearing and admitted that he hed 
eollected rent from Sdwerde, “amd that he wae and would conmtime 
$0 comeence oudt in the Municipal Court fer whet he considered 
his part or shore of the rent." ‘Shereupen the erder appealed 
from wae entered. 

The defendont Hooper insists that a receiver cannot 
be apyeinted upen a bill which is mot evern to, This is true 
@nly where such appointment is sought, or is mode, selely upor 
fects stated in an unverified bill, without any proof of such 
facts, by effideyit or otherwise. “uch is net this case. Here 
the receiver wes appointed on motion of the complainants 
wmpported by affidavit, and upon the admissions cf Neoeper made 
im open court; ond the evidence upon “which the court acted was 
‘preserved by the @ertificate of evidence. We think the sppeinte 
‘Ment wos Justified by the evidence so taken and proserved. The 
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Gaees cited by defendants are cases in which « preliminary ine 
junction wos isvued solely upon an unewern bill, or cases in 
which the foots were not found in the order iteelf or preserved 
by « certificate of evidence, A cuse more like the present case 
is Love v. Love, 145 E11. App. 1%. 

The further contention es te the order relieving 
complainants from giving bond is answered by the lemguage of 
the statute, which is copied almost verbatim in the order in 
question. (Gahill's Statutes, Chap, 29, Far, %5,) 

Vor the reasems etated, the order is effirmed. 


Gridley, F. d+, ond Bornes, J., conoure 
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REW YORE LIFE LWOURAnCE WOR COUNTY, 
GOMPARY, & OOTPo, 


Appellant. 934 Ty 638 


Opinion filed June 4, 1924, 





WR. PRESTOING JUSTIGH TAYLOR delivered the opinica 
ef the court. 


On danunry 19, 19280, the defendant, Hew York 
Life Ineureance Company, issued on insurance policy,in Chicago, 
on the life of one Nathan Leibsker, for $1,000. the poliey 
contained the following words, "This policy * * * shall be ine 
contestable after tro years from its date of imeue except for 
nonpayment of premium." The insured died on February 28, 1921. 
On February 3, 1923, the plaintiff, Jennie Leibaker, being 
the widow and beneficiary of the insured, brought an action 
of sgeunpeit on the poliey im the Superior Court of deok 
Gounty. 


On March 4, 1942, the defendant filed a special 
plea alleging substantially the following: fhat in the eprlics- 
tion of the insured, shich was made a part of the policy, he 
falsely reprecented that be bad no disease of the train or 
nervous system, heart, or lungs, and that he had never con= 
sulted a physician for any ailment or disense of those orgzna, 
and had not within the preceding five yeare consulted any 
physician for any silment whatsoever; that 2 dtligent physics 
extmination wade by the Company's doctor fuiled to reveal the 
falsity of the above mentioned representations; that the policy 
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wad issued based upon representations made by the deceased; 
thet the defendant had no other information until after June 
$0, 1921, when it received "Proofs of Death,* stating that 
Leibsker had died on February 28, 1921; that in July, 1921, 

it wede an investigation ana found that Leibsker had stated 

in his application thet which was felse, and had concealed 
important medical history, in the plea it is further alleged 
that at the time of the earplication Leibsker had pulmonary 
tuberculosis in a permanent form, from which he never recovered, 
and which enueed his death; that ali of esid matters were 
wholly unknown to the defendant until after June 30, 1991; 

that Leibsker wilfully and fraudulently deceived the defendant, 
and intentionally concealed from it the truth concerning his 
physiesl condition, with the intention to defraud the defende 
ant; that the defendant relied woon the representations made 

by the insured; that immediately upon discovery of the fraud 
and of the facts, it elected to and did disaffirm the contract 
or policy of insurance on August 8, 1921; that on that date 

it entered upon its records and files the fact of disaffirnaance 
and rescission, and on that date wrote to the plaintiff, inform 
ing her that the insurance was obtained by fraud and mis repree 
sentation, and that ee @ result thereof it rescinded the "policy 
contract* and had cancelled the policy on its records; thet 

it tendered te her the premiums thet had been paid, with intere 
eat; that the tender was made to her ‘not only as beneficiary 
wnder said policy but beeause so far as thecompany has been 
able to ascertain no legal representative of the eatate of 

said insured has been appointed." The plea further alleges 
that the foregoing letter was delivered to the plaintiff on 
August 12, 1921, and that she was then tendered $69.55 for 
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premiums and interest; that no administration has ever been 
taken out or applied fer upon the estate of the deceased; 
that no executor or administrator or other legal representa- 
tive of his estate exists; that on September 7, 1921, the 
plaintiff returned the premiums and interest which had been 
paid to her, stating that she refused to accept them or any 
amount lesa than the face of the policy. 


The plea further alleges that the defendant heving 
done 211 it eould or can do to effectuate resciesion and 
restore the parties to status guo ante, and being unable to 
find any one against whom it could lawfully institute suit, 
at law or in equity, to enforce said reseission, continues 
ite tender, and renews ite offer to do anything thet may be 
proper or necessary to complete rescission and restore all 
parties to status quo ante. 


4n effidavit of merite was attached which stated 
that the defense was rescission in fact, based on the fraud 
of the ineured. To the special plea, the plaintiff filed a 
general demurrer. The trial judge sustained the deaurrer, 
and the defendant electing to abide by its special plea, there 
was a finding and judgment ageinst the defendant in the sum of 
$1,075.00, and this appeal is taken therefrom. 


As the case was decided by the trial judge upon a 
demurrer to the especial plea, all of the facts therein alleged 
are taken to be true; that includes the fact that the contract 
of insurance on which suit was brought was obtained as the 
result of intentional fraud on the part of the deceased. It 
is claimed on behalf of the beneficiary that, as it was pro- 
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vided in the policy that it should be incontestable after 

two years from ite date, which was two years frow January 

19, 1920, and as suit wae brought by the plaintiff on February 
%, 1922, shortly after the expiration of the two years, no 
defense such as alleged in the plea,ies available, on the 
othef hand, it is claimed fer the insurer that on August 

12, 1921, when it notified the beneficiary, informing her 


that the insurance wae obtained by fraud and thet it rese 
cinded the policy contract and had cancelled it, it brought 


about & rescission which put an end to the contract, and that, 
in any event, it had no remedy at law or in equity at any tine 
before suit was filed by the beneficiary, and as a result, the 
operation of the incentestable clause vas suspended after the 
death of the insured witil suit was begun, end the plea, theree 
fore, was filed in apt time. 


In the view we take of the case, it is only necesse 
ary to consider the question of rescission; that is, did the 
acts of the insurer, which took place within the two years, 
and which were set up in the plea, so affect the insurance 
contract that thereafter there was no liability on the ine 
surer. 


What constitutes rescission in pais? In Black on 
Rescission and Cancellation, Sec. 1, the following language is 
used: "fo rescind a contract is net merely to terminate it, 
but to abrogate and unde it from the beginning; that is, not 
merely to release the parties from further obligation to each 
other in respect to the subject of the contract, but to annul 
the contract and restore the parties to the relative positions 
which they would have ocoupied if no such contract had ever 
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been made.* 


In Pgoifie Mut. Life Ins. Co. v. dlsop, 134 i.E. 
290, where an executor sued an insurance company for the 


policy of insurance which conteined a one year incontestable 
provision, the court said, in considering the ansver of the 
insurance company, "As finslly made to read, * * * exch 
paregraph alleged such fraudulent misconduct of the insured 
in procuring the policy to be issued as rould give appeli- 
ant (the insurance company) the right to rescind it at any 
tice before it became incontestable." In that case it was 
heid that the notice of rescission was given a day too late, 
and it was intimated that if the notice had been given, es in 
the instant case, within the so-called incontestable period, 


it would have been good. Hex York Life Ins. Go, ¥. Adams, 
151 Ark. 123. 


in Lowery ¥. Mutusi Loan Soc., 202 Ala. Sl, the 
court said, *Iit is eclesentary ler that ome eho has been in- 
duced te enter into a contract by the material sisrepresentae 
tions of the other party, may, if he acts rith reasonable proupt- 
u@ss upon the discovery of the fraud, rescind the contract 
in Seto; * * * or, if sued fer the consideration promised, 
he muay defeat a recovery by pleading end shoring an effective 
reseission.* 


In Bostwick v. Mutual Life ins. do., 116 Wis.392, 
the court said, *We must not overlook the distinction between 


an action at law based on rescission for fraud,- an ection 
where rescission necessarily precedes the existence of a 
eause of actiog,- and an action in equity for rescission. 
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In the former case regciseion ie effected by the zet of the 
party injured. In the latter, he seeks the 2id of a court 
of equity to effect rescission. In the one esse there must 
be an election to rescind, fully acteg upon.” In that cane 
the court held that what the plaintiff had done "effected 
® complete avoidence of the policy * * * before the action 
was commenced. * 


In MoCVarthy ¥. Sey J 
$30, where the plaintiff had been induced by an agent of 
the defendant to take out a policy of ineurance as the re- 
sult of fraudulent representations of the agent, and hed 
given his note for the premiumy which note had been negotiate 
ed to a third person and judgment obtained on it, ond the 
plaintiff required to pay it, and the plaintiff hed then 
brofght suit agninet the inaurance compeny to recover the 
amount he had paid out, alleging, ae the ground for his suit, 
reaclasion, the court held that ae the plaintiff, on discovery 
of the fraud, had promptly returned the policy to the defendant 
with the request that it be cancelled and the note returned 
on the ground of false representations, . there was a 
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rescission, and he had a right to recover. 


; In Ludington v. Patton, 111 #is. 208, the court dise 
tinguishes between “an action for resciesion and an action based 


on reseissions® 


in Fhomas v. Besis, 154 Waes. 51, a distinction was 
recognized by the following language of Mr. Justice liolmes, 
"’ bill in equity is not like an action et law, brought on the 
footing of = rescission previously completed. * * * The founda 
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tion of thie bill is that the rescission is not complete, and 
asks the aid of the court to make it so." 


In Brokerage Company v. Wharton, 143 Ia. 61, the 


court stated that where one party te a contract furnished a 
legal ground for rescission the other party to the contract 
might rescind it without obtaining the former's assent thereto. 


i vent. | es ¥. Bosenstein, 46 
ind. App. 537, the court said: "The question now being cone 





sidered is one of first impreesion in this State, and sound 
reason requires us to hold that an election te rescind because 
of a breach of warranty or for fraud should not only be made 
known to the person entitled to enforee payment of the policy, 
but a tender or offer to return the premiums should be made 

to such person with reasoneble promptitude after knowledce of 
ali the facte. In oase of refusel to accept and suit is come 
menced om the policy, such premiums may >be paid imte court 

for the benefit of the party entitled thereto." 


It will be seen, therefore, that it is a general 
principle of the law that a contract may be rescinded in pais, 
and the question then arises whether a contract which is a 
policy of insurance, is an exception to the rule. 


In Mutual Life ins. Co. of B ork v. Rose, 294 
Fed, Rep. 122, the insurer brought suit in equity to eancel 
two policies of insurance. Hach policy provided that it should 
be incontestable "after two years from ite date of issue, ex- 


cept for non-payment of premiums." Suit was brought more than 


two years after the date of fiesuance of each policy. The court 
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gaid, “The ground upon which cancellation ic sought is that 
the policies have been veesinded. The allegation is that the 
application contsined misrepresentations as to the insureds 
heelth and liquor habits; that plaintiff became aware of auch 
misrepresentations and, on the ground thereof, on or about 
April 14, 1921 (that is, within the two years) tendered to 
the defendants the premiume which hac theretofere been paid, 
ang demanded the surrender of the policies to it, which they 
refused, and thereby it is claiaged the policies became and 
were rescinded." In an ¢laborate opinion containing an analye 
sie ef the following enses, futual 

61 Okla. 158, 160 Pac. 928; 





69 Ind, App. 32, 121 K.E. 315; Hardy v. Phoenix Hut. 
Ge, 180 H.O.180, 104 9.5. 166; Remeey v. O)¢ olor 
ife Ins. Oo., 297 111. 592, 131 H.E. 108; Reliance Life 

— Zhayer, G4 Okl., 238, 203 Pac. 190, the court said that 
in only one of these cases, toewit, the Ebner gase, had there 
been a rescission of the policy of ineurance during the period 
of contestability, end that in the other five there was not 
presented nor considered the queation whether if there had been 
&@ rescission during subh period, a suit might be brought to 
eaneel the policy on the basis of such resciasion after the 
expiration of the period, or whether in a suit brought on the 








policy thereafter such rescission could be relied on as a dee 
fense to the suit. 


In that case, aleo, the court considered the Miitusl 
oking Co., 280 Fed. 18, and Jefferson 
v, MeIntyre, 265 Fei. 570, ané concluded 
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thet the Hurni ease supported the contention that e rescission 
An pais within the contestable period was » sufficient act of 
contest, and that proceedings in court rere not essential and thet 
the Melntyre case was not in point. In the Ebner case, rece 
cission was set up as 2 defense and sustained, in the Rose case, 
the court used the following lenguage: | 


Sif a policy of insurance has been rescinded for 
fraud in the way thus pointed out, during the 

eriod of contestability, may not such rescission 

@ relied on ae a ground ef a suit in equity to can- 
eel the policy, brought after the expiration of such 

‘iod, or may it be pleaded as a defense to a suit 

roupht on the policy after the expiration of such a 
period? it seems to me that it is hardly neceas- 
ary to do more than state thie question than to come 
to the conclusion that the incontestability clause is 
not in the way of the bringing of such a suit or the 
making of such a defense. fhe question answers itself, 
There is nothing in such clause thet is in the way 
of a policy im such a case being rescinded; i.e, 
—*2* to a termination in such a way. at clause 
has sion | to Goowith what may or may not be done 
during that period, It only deals with what may not 
be done after the ign ** thet period. (an it be 
possible that such clause, which doce not inhibit such 
® ternination of the policy ef insurance during 
such period, does inhibit ite being availed of after 
the na ox auch period? Such a position = i.€., 
an to the termination of the policy by rescission, 
taken in a suit to cancel, or in an am wer to an 
aetion to recover on the policy - cannot really be 
ganid to be a contest as to the pees SF: as te 
ite validity. It is merely a claim that it hes beme 


to an end and that, even though such claim ia baseden 
the voidaba@lity of the policy, entitling the insurer 
to bring it to an end. 

What is sought is not an avoidance of the policy. 
It has already been avoided during the contestable peried, 
and want ie relied on is thet it has slready been so 
avoided. 





ne Hurni Packing So. case,(supra), went to the Supreme Court 
of the United States, but the actual question here under con= 
eideration, was not there considered, There seems to be, howe 
ever, some conflict in the decisions in the Federal Courts. 
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293 Fed. 496, (Oct. 23, 1923) to theeffect that the ine 

sured could, ond should heave brought suit within the incone 
testable period, ond that a contest imports litigation either 
by suit or defense to one. But in thet case the policy had 
already been in force for the full term, and applicatiog had 
been meade thereafter for reinstatement, which had been allowed, 
On the facts, it ia not in point? 


There are cases in other jurisdictions where the 
patter here volved, hae been considered, and which point 
the other way. _Amerion et oe Li 3 * nee Co. of 
Ya., 1723 4.0 558, is auch a onec, although in that case when 
the ingurer undertoek to make a rescission, it refused to ine 
form the plaintiff as to the facts which it claimed it had 
dissovered, and which rendered the policy void. Another case 
856 5.8. 438, wut 
in that ease the court aseumed that there could not be 
rescission save by mutual consent, and no authorities were cited. 
Jefferson Standard Life ins. Co, v. Egaton, 292 Fed. 55, sited 
fox the plaintiff, is not in point, as, there, euit wae brought 
by the ingurer within the incontestable period, And the late 














ter statement is true of Mutua 
g. W. 505, | 
The only case in this state in which the matter, 


seemingly, has been expressly considered is that of Powel) v. 
229 Ill, App. 59. In that ease the 





defendants, sued on ms poliey ef inevrance ecntsining a two 
year incontestable clause, claimed fraud, as in the instant 
case, The plea set up fraud, and that the compeny hed cane 
eell#a the policy on the ground of fraud and tendered back the 
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premiums which had been paid, and demended a return of the 
policy, The court sustained the demurrer to the plea, and 
although stating that it is an tlesxentary rule of law that 
fraud vitiates #11 contracts, whether of ingeuranee or othere 
wise, held, basing ite conclusiog, apparently, chiefly on the 
Bemeey case, (supra) that resclesion was not a defense; and 
said: "The court there held that the contest referred to meant 
@ contest in court where there was a plaintiff and o defende 
ant, to which the insured and the ineurer or hie representatives 
or beneficiaries are parties." 


& careful snalyeis of the Bampsy case does not seem, 
however, actually to decide the question. I, the Remeay gese, 
a policy of ineurance wae issued on September 7, 1916, to one 
Klebeozka for $2,000, payable to him upon his attaining the 
age of ecightyefive years, or te his estate in case of hie preve 
iowes death, It contained a one year inoontestable clause. 
The insured died on April 13, 1917, and an administrator was 
appointed on duly 19, 1918, who brought suit on the policy on 
Hovember 7, 1918. The defendant, on May 12, 1919, filed a 
plea alleging fraud in the procurement of the policy. A demurrer 
to that plea was sustained, and the plaintiff recevered. The 
court announced the principle that although the death of the ige 
sured within the year did not destroy the one year incontestable 
provision, yet ae there was no one in existence whom it sould 
gue, as it had no power to have an administrator appointed, the 
application of the incontestable clause was suspended until am 
administrator was appointed. The court held thet as the resord 
showed that an administrator was appointed on July 19, 1918, 
and that the defendant hed knowledge of the fraud on July 1, 
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1918, ond filed ite plea on liay 12, 1919, and so had allowed 
several months after ite discovery of the fraud, and after 
the appointment of the administrator before the expiration 

of the year in which it might have filed a bill to eancel 

the policy, to expire, it had permitted, by ita negligence, 
the igeontestable period, under the principle announced above, 
to lapse, 


Neither in the Rampey caee, Supra,, nor the cases 
of denahen v. Metropolitan 263 111. 136 end 
Soszeph v. Rew York 308 111. 93, was the 
question of rescission, as it oecur# in the instant case, 
considered, 








it is true that there are some words in the Ramsay 
gase thet any be construed so as to suggest that to precipitate 


& contest, there must be litigation; for example, Mr. Justice 
Dunn, therein enid, "the company aay have one yea (that being 
the contestable time in that policy) and no more, for investiga- 
tion of the questions material to ite risk, and if it dees not 
within that time, either ae plaintiff or defendant, contest 

the policy it cannot do so afterward.* The use of the rords 
"either as plaintiff? or defendant,* would wean if taken literally, 
that there must be litigation, ond thet nothing in pais, such as 
the acte of rescission here pleaded, would suffice, But, we 

de not think we are justified in placing our judgment here upon 
that innuendo which ocoure merely in the course of the general 
literature of the opinion and upon a subject not essentially 
connected with the erux of the case, nor pertaining to the 
reasoning leading up to the actual decision of the case. 
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In the instent case, the insurer did all thet could 
be done to accomplish rescission, inoluding in what was done, 
attempted restitution as to premiums that had been paid. The 
policy, aseuming the fraud alleged in the ples, was avoide 
able ab initio, and, upom due and proper election and notice 
after the discovery of the fraud, and within two years, was 
atan end, Wheat was done is admitted. A beneficiary may 
digpute the claimed rescission, and, thereafter, cue, and if 
the defendant fails in ita proof, my recover, but the issue 
there would he not whether the insured was at the time of the 
trial entitled to rescind, but whether, according to the hise 
tory of the prior conduct of the insured it bad accomplished 
rescission. Until such a policy beeomes incontestable by the 
lapse of the time fixed, it is, like other contracts, subject, 


as they are, in court or out, to rescission for fraud. 


The ingurer, here, notified the plaintiff on August 
13, 1921, that on August 8, 1921, it eleoted te, and did there- 
by reacind the policy contract, and atated the facts of fraud, 
Thatywas notice of a matter of fact; and it ms pleaded and by 
the demurrer admitted; and it took place within the two year 
period. That we think was sufficient. 


The statutory provision as to incontestability was 
not enacted to put a premium on fraud. it was enacted to ace 
eelerate a just claim or defense, if any, on the part of the 
insurer. That being the case, if, early in the history of a 


policy of insurance, here within two years, and immediately 
upon discovery of the fraud, the insurer renounces and reso 


eginds the contract and notifies the insured or the beneficiery 
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of the facts, that renunciation ond rescission ought to be 
considered good. it is no bardship on the insured or the 
beneficiary; and the necessity that such acts shall take 
place within the so-called incontestable period, preserves 
the rights, which the legislature had in mind, when it ene 
acted the law, 


faking thet view of theease, it becomes unnecessary 
to discuss whether or not, considering the facts pleaded, the 
operation of the incontestable clause - ag in the Ramsay ease — 
was suspended, 


Being of the opinion that the special plea alleged 
facts sufficient to show rescission consumuated within the cone 
testable period of tro years, we are of the opinion that the 
demurrer should have been overruled. 


The judcuent, therefore, will be reversed and the 
cause remanded, 


REVERSED NU REMANDED. 


O'CONNOR, J. AWD THOMSON, Ji CONCUR. 
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APPRAL FROM 
Ve MONTCIPAL GouRT 
OF onmaaao. 


ov. EOMRY ERAUSE, ET AL, ¢ E 
inmuare.) 2941.4. 633 


Opinion filed June 11, 1924. 


UR. PREBIDING JUSTICE TAYLOR delivered the opinion 
ef the court. 


On May 20, 1921, the plaintiff, est Florida 

Grocery Co., brought suit in the Nunicipal Court ef Ghisage, 
againet the defendants, J. Genry Krause end The Ereuse 
State Gavings Bank, @ corporation, and filed a statement ef 
Claim. The defendants were duly served with qumeons, and 
on June 7, 1921, filed their appearance, On wotion of the 
defendants, the etetement of cleim that had been filed wae 
atricken, and on June 18, 1921, the plaintiff filed an 
amended statement of claim, That elnim ia se follows: 


*Pleaintiff's claim ia fer $668.00 for feod 
delivered to the Club Farm & Town bevelopaent Syndioste, 


Vilas, Ploride., 
— @liegee thet it delivered to the Glub Fars 
& Town Developmont Syndicate on various dates as shown by 


statement attached marked 'xhibit A ond made a part of 
this statement of claim amounting to $668.00 which is 
shown im detail by said statement attached warked 


at. 
Plaintif? alle @ that said goods were received by 


and ©, ket 
‘ Pinineity alie alleges’ that on toewit: Hay yt Ragen 


the defendant, J. Me and the Krause Ste 
ings Bank, dz" cozporetion) teed the payment of these 


shipments, which guarantee is in worde and figures as 


follows 
* *RRAURE STATE SAVINGS BANE, 
Chicago, Mey 14, 1919, 
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West Florida Grocery Co., 
Pensacola, Fila. 

Gentlenent- ir. Frederick fetta, who is in charge 
of the devel % of the Hog Farm of the Club Farms 
and Town Yevelopment Syndicate, at Heer Sunt, Florida, 
desires to place sosue of hie feed orders with you 

and you are hereby authorized to f111 hie orders fer 
feed to be shipved to Deer Imt — and we will guarentee, 
payment of theee bille upon Wr. Sette! 0. K. yours truly, 
J. Henry Krause, President, * 


Plaintiff alleges they have recwested both J. Heary 
Krause and th. Kysuge Gtete Geavings Bank to pay this 
account several times and thet beth defendants have re- 
fueed and atill refuce 34 this sccount te the daa 
age of the plaintiff ef g66s8, 00" ra ee 


Subsequently, on July 6, 1971, the defendants filed 
an affidevit of scrits, On Eovesber 33, 1923, an order was 
entered containing the following: 

“How comee the plaintiff in this cause, the defend- 
ant being absent end not represented and thereupon this 
@ause comea on in regular course for trial before the 
Goutt rithout « jury and the Gourt having heard the 
evidence and the — of counsel, anidbeing fully 
adviaed in the pregiges, enters the following finding, 
to-wit: 

fhe court finde the issues against the defend- 
ante, J, Henry Krause anc The Erause State Savings Sank 
(a corporation) and aseesses the plaintiff's —— 
9 ae wen of eix hundred sixty eight and no/106 Dellars 
Acoordingly, pursuant te that finding, judgnent wae entered in 
favor of the plaintiff against the defendants for the sum of 


Thie appeal is from that judgment. 
No 8111 of Exceptions hag been flied, and all we 
have to consider is the common law record. 


It is contended om behalf of the defendants that 


sbpate® off Saxtons etranh oat wheke tae 
ing eh oauat t * tyres —* 





whe 


the defendant Bank ie nét liable under the instrument sued 
upon, because it docs not contain the signature of the Bank, 
and it is net alleged by the plaintiff in its statement of 
@laim that the Benk executed 1t; or that the Benk had any 
power te mke it; or that the Bank ever reesived any cone 
sideration therefor, or benefit thereunder, Not knowing 

what evidence wea introduced on the trial of the cause, 

and ae the presunption is, from the atate of the record. 

which appoare before us, thet the plaintiff introduced 
sufficient evidence to quetain ita claim and justify the 
finding and the judgeaent of the court, those contentions 

are wntemsble. For aught re know, eufficient evidence ms 
introduced on ail those mttere on the trial of the cause, 
Further, 1% suet eleo be assumed that, if there wae any 
ambiguity in the terme of the written guerenty se to the 
liability of Krause, or the licbility of beth of the defende 
ants, sufficient evidence was introduced upon that subject 

+o explain thes away. The fact thet the statement of claim 
eete up that Krause and the Krause State Savings Bank guarane 
teed the payment of the shipments, which guaranty is in cere 
tain words and figures, did not prevent the plaintiff from 
introducing further evidence, as to the guaranty, than is acte 
wally contained in the writing ae it ie set forth in the atatee 
ment of claim. The plaintiff set up in its stetement of claim 
that it delivered the merchandise to the Club Farm & Town 
Development Syndicate; that the" goods were received by and 
O.K.°d by ir. Watts." Gounsel for the defendants argue that 
the guaranty of payment was to be made upon Watt's O.k. of 

the bills, and not upon his O. X. of the receipt and spsroval 
of the goods as alleged in the statement of clein, All thet 
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may have been clearly explained, and the difference, if any, 
cleared away by evidence on the trial. 


It io further contended thet the emended statement 
of olaim didnot state a exuse of action agninst the defendants, 
This was & ease of the Fourth Glass in the Municipal dourt, 
and, in our judgnent, the statement of claim amply informed 
the defendents ef the mature of the claim made. Mediy : 
Ba7 Ill. App. 406. 








it is further contended that there is nothing 
in the banking laws of this state which would authorize the 
Sefendant bank to make the gusranty, but we do not even know 
whethor the defendant bank was organized under the laws of 
Tilinoin. The affidevit of merite of the Bank, of course, 
we cannot consider ac evidence. A pleading per ge, ie not 
evidence. Ye do not kuow, therefore, whether the undere 
taking by the Bank wos gltira wires. With the record bee 
fore us, the question whether the guarenty wee yltre vires, dose 
not arise, 


Finding no error in the record, the judgnent will 
be affirmed. 


AFFIRNED. 


O'CONNOR, J, AND THONSON, J. CONGUR, 











CHARLES 8. TRAVIS, 
Appellee, APPEAL PRO 
MOWIGIPAL COURT 
OF CHIGAGO, 


HERMAN W. GROSSMAN, et al, 9341.4. 633. 


Appellante. ) 


We 


Opinion filed June 11, 19384. 


#i, PREGIOING JUSTICE TAYLOR delivere?: the 
opinion of the court. 


Thie appeal iegifrom « judguent in the eum of 
S876, in the Municipal Court, in faver of the plaintifs, 
Gharlea 8. Trevie, ond sgninst the defendants, Hersan ¥. 
Gregesmn and Goldie &. Grosenan. 


in August 1931, the ¢efendsnt Heraan ¥. Grossann 
(hereinefter exlled “Grossman*) went te the office of the 
plaintiff, ond referring to certain property known as 4801 
and 4805 Gt. Lawrence avenue, seid, according te Groesuan's 
teatinony, "i bought this property and I wae ready to sel) 
if 1 sould find a buyer." One Tweigg, bookkeeper for the 
plaintiff, testified thet he was present when Grossman called © 
at the office of the plaintiff in Auguet 1981, end that he 
heard Grossman tell the slaintiff to cet «a ourchaser for the 
building and that he would receive his full comeissiongy that 
the bookkeeper meade an eutey in the plaintiff'a books, dea- 
eribing the property in question. The entry ras in part as 
follows: $33,000, might consider 30,000, eash down 5,000." 








oie 


It showed, also, thet the proverty ras subject to a sorte 

gage of $15,060, due in three years. Ghortly after giving 
the plaintiff nutherity to s¢11 the property Greseman went 
to Kurope. 

The plaintiff testified that Grosaxan, before going 
to Europe, told him that “whatever proposition you get on this 
matter you say take it up with Arcola of Chandler 4 Hildreth;* 
thet areola had a power of attorney and "the deed is signed 
by me and my wife; it ie already there," 


The plaintiff ae & licensed real estate dealer then 
went to work te get a purchaser. One Oshwen cape to hie office 
and asked him about what he had for sale, and he took hia out 
and showed him the property in question. Sometime in Decenbver, 
1921, Oshoen made an offer of $50,000 for the property. In the 
early yart of January, 197%, Grossusn returned, and the gatter 
of the sale wae taken up by him with the plaintiff and Oshean, 
beth at the pleintiff's office ond in the offive of Ohendler 
& Hildreth. 


There’ ons offered in evidenes a letter dated Jene 
wary 10, 1982, signed by Cshuan, end Travis, the plaintiff, 
purperting te submit un offer by Gehwan for $28,000 for the 
property wpon the terms as agreed, and ehich was submitted to 
Areolas That letter recites that Oshean had deposited with the 
plaintiff a check for $200, I wae written by the bookkeeper 
of the plaintiff, in the presence of the plaintiff and Oshman, 
and at the time it wae written the check mentioned therein was 
given by Oshuan to the plaintiff. A few days later, secording 
te the testinony of Oshaen, Groseman and he were at the plaine 
#iff'a office, where he, Gehmen hed gone to close the deal. 
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Cehwan gaye that Groasman mde an aprointment to meet in a 
day or two at the office of Chandler 4 Hildreth. fhe parties 
met, aecordingly, at that office. There were present, the 
Plaintiff, Oshman, Grosewen and Wild, the latter being one of 
the senbers of the firm, or an eaployee of the firm of Chandler 
& Hildreth. fhe evidence ig somewhat in conflict as to what 
transpired at that weeting. Crosswan teetified that after he 
had telked with the plaintiff end Osthwan at plaintif?'s office, 
be had suggested thet they eect at Chandler & iildreth's end 
talk the ontter over, and, sccordingly, they net and began 
negotiations; that in the course of the discussion, he, Grosse 
Gan, suggested that the comission would have te be divided 
between the cisintiff, on the one hond, ond Chandler &@ Hildreth 
on the other; that the plaintiff at first refused, and finally 
eaid that he would take $900 and let Ghandler & Hildreth take 
the balance; that he, Grossean, thes eaid thet he would be wille 
ing to pay full commission, but set to teo different brokere. 


Gohuan @tated thet a day or tro after he gave hie cheek for 
$200, he saw Grosemen ot the office of the plaintiff, end the 


price mentioned wns 689,000. When he was asked concerning the | 
negotintions ut the office of Chandler & Hildreth, he said that 

& contract wae dyewn up by one Wild; that it differed slightly 

in price from the propocition he had submitted, the price being 
$29,000 inetenad of $28,000, When he wae asked if he was willing 
to ourry out whatever the terme of the contract were at that time, 
he anewered, yea, and that he bad the money in the benk. He 
further testified that he was ready, willing end able to buy the 
property in question accerding to the terms discussed at the 

tige he was at Chandler & Hildreth's office; that he was willing 





to sign @ contract there that dey. 
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The plaintiff testified thet Grosesan waa given 
Oshunn's cheek for $200 at the time he showed Grosanan the 
proposition of Cehwan on Jenuary.10, 1922, which wae an offer 
te pureheee for the sum of 826,000, ond that Groesmen wanted 
him to endorse over to him, Grossman, the written propesition 
of Oshman, but he, the plaintiff, refused; that Grooemen kept 
the check until he, the plaintiff, went to the meeting et 
Chandler & Hildreth's, The pleintiff further teetified that 
Oshwan made a proposition te Grossman of $29 ,000 
the figure that Grosewan bed given him, and * contract te 
that effect was drawn up by Wild; that the contract was not 
signed, and he did not know Where it was; that Groceaan would 
mot eign it “Reesuse he wouldn't pey we the sommicsion.® 





3% will be eeen, therefore, from the evidence that 
the plaintiff’ wee properly euthorized by the defendants te 
procure # purchaser for the proserty in question, and that 
he 414 procure = purebaser for « price which, in end of itself, 
was eatiafactery to the defendisnts, or to Herwan *. Groesuan, 
aoting ae agent for himeelf and bie wife. The evidenee else 
shows that the faot thet the gale did net go through woe in no 
way the fault of the plaintiff. the trial judge, evidently, 
believed the testimony of the plaintiff and bie bookkeeper 
and Oshemn, and their evidence, taken together, demonetrates 
that the pleintiff did 211 that wes necessary to entitle bia te 
& Gowniseione 

Gounsel for xppellents, in their brief, say: *The 
Clear preponderance of the evidenes shore that Grocenan was 


willing te accept $29,060.00, provided he had only one coomise 
gion to pay.” As, therefore, the plaintiff had been employed 
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to sel] it, to find a purchaser rendy, willing ond able, and 
had done #0, ond Growswan had no objection and was willing to 
sell at the temas, be could not defeat the plaintiff's riant 
to commiasion, no matter wheat his relations with Chandler & 
Hildreth, Hie promise to the plaintiff ripened into a bind- 
ing obligation te pay him, when Ophwan was produced ready, 
able and willing to buy. fhat Grosewan comeulted Chandler 

& Hildreth, and may heve given thes an exelusive agency bee 
fore he employed the plaintiff, could not in the eyes of the 
law, affeet or extinguish hie promiee te the plaintiff. hen 
the plaintiff bed finished hie vork thet promise wise tranemuted 
into a binding legal ebligetion to pry » eommigeion to the 
plaintiff, 


There ig some claim on behalf of the defendants that 
the proposition of Gehawn was at 511 tines subject te retificse 
tion by one Oiemondstone, but the record shove that when Oshaen 
wae regalled by the court, he testified thet he was willing te 
sign the contract there that day, ond, apparently, without eny 
reference to the seecnlied partner, Further, it is obvious 
that the sale would heve cone through hed it not been for Grosse 
man's attitude aa to the comuiseion due the plaintiff, 


It ig aleo contended for the defendante that the 
plointiff wes not @ licensed broker, and s® gould not saintain 
his action. The evidence showed that the plaintiff - although 
he hed « atone License, wae not licensed ae « real estate broker. 
by the Gity of Chicago, However, in the sffidavit of aerite 
of the defendant, no euch defense is relied upon. 


In Hoodley v. Zeman, 178 1,1. Ap:. 369, the following 
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language is used: 


"The fourth and last objection raised is that the 
veoord doee not show that at the time the contract 
in question wes made the plaintiff had e« —28 
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& careful exawination of the record leads us to 
the conclusion that we are not justified in overriding the 
judgaent of the trial judge as againet the manifest weight 
of the evicense, and, further, thet no subetential errore 


were made in the trial of the eave, 
fhe judgment, therefore, will be affirmed. 


APY FARE Ge 


@'coswoR, J. Ale THOMBON, J, coACUR, 
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THE WHITTIER COMPANY, : 
& GOTPe, 

Appellee, 
APPEAL FROM 
v. | MUNICIPAL COURT 
OF CHICAGO, 


GRASD TRUNK WEOTEAR RAILWAY 


* — 
ACT ae 20 
938A TA. 0 


Appe Liant. 


Opinion filed June ll, 1934. 


WR, PRESLOING JUCTICN TAYLOR delivered the 
epinion of the court, 


This ia an appeal from oe judgnent in the sum of 
$269.01, obtained by the plaintiff, The Whittier Company, 
againet the defendant, Grend Trunk Western Railway Company, 
in the Municipal Court of Chicags, 


fhe etatenent of claim alleged thet on April 38, 
1917, at Mishawaka, indiana, the plaintiff turned over te the 
defendant certain merchandise addressed to Automobile Neceas- 
ities Go., 5716 Kuclid avenue, Cleveland, Ohio, for which the 
defendant issued « bill of isding and agreed to deliver the 
merchandise te that company at Dleveland; that the defendant 
failed to deliver the merchendise, and the pleintify filed a 
Glaim for logs with the defendants; thet on arch 26, 1918, the 
defendant notified the plaintiff that the serchandise had been 
stored by it at The Lineoln Fireproof Storage Oo., 3790 Euclid 
avenue, Cleveland; thet the plaintiff then inetructed the defend= 
ant to reconsign the merchandise to the plaintiff &t Chicago; 
thatithe defendant ignored the instruetions and failed and 
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refuged to return the merchandise to the plaintiff; that the 
merchandise wae of the value of $269.01; and that by reason 
of the defendant's failure and refusal to deliver er return 
the merchandise as instructed, the plaintiff was damaged in 
the amount aforesaid. 


fhe affidavit of merite denies that the defendant 
received a shipment marked and billed as alleged, but avers 
that it did receive a shipment froa the plaintiff ‘eonsigned 
to plainttff, notify Automobile Hecessities Sompany, Cleveland, 
Ghio." It denies that it failed te deliver the shipment as 
directed, but avers that the shimeent was refused by eaid 
Automobile Necessities Company, oni denies that the plaintiff 
instructed it to return the shipment to the plaintiff, or tende 
ered the legel charges therefor, and denies that the shipment 
was @f the value alleged, 


At the trial, which was before a jury, one Goldberg, 
treasurer and genersl meaneger of the vlaintiff, testified that 
in April, 1917, the plaintiff shipped over the Grand Trunk 
Rallway the serchendies in question, and that after the ship= 
ment, he corresponded with the defendant in regard te ity and 
that the merchandise was never returned to the pleintiff, and 
that the reasonable market value ef the merchandise was 
$269.00. The only other evidence that was introduced was 
made up of certain letters and telegrams. So evidence was 
put in dp the defendant. 


On September 26, 1917, the defendant wrote: the 
plaintiff, acknowledging the receipt of the plaintif{'s claim. 
On Ootober 29, 1917, plaintiff wrote the defendant, stating 
that it had forwerded under date of September 24, 1917, its 
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Claim, emounting to $269.01, "representing non-delivery of 
shipment made from our factory at Mishawaks, Ind.g to Cleveland 
Ohio, Will you please sdviee wa the present status of this 
Cleim and let us know when we way expect settlement of sane," 


in the letter of Septeaber 24, 1917, theplaintiff 
anid: 


"We are enclosing herewith our claim ae above, 
amounting to 9269.01, which isfiled with you on 
ageount ef your failure to show delivery of this. 
shipment. 

With this claim we are aleo enclosing originsl 
bill. of lading together with copy of invoices. 
ch ag you have not been able te shez 
delivery up te this time and the shipaent was 
cS) ly made in April, we trust that you will 
page this cleim for prompt payment ond favor us 
with remittance to cover at an early date.* 


On H#arch 20, 1918, the defendant wrete the plaine 
tiff as fellows: | 


‘Referring to the sbove elsim, presented by you 
under date of Sept. 24th 1917, wider your i 
would advise you that thie sb ipment arrived at 
Clevelend, Onio, under date of May 18th, end cone 
signee wee properly notified as no reseonse vas 
received te this notification, shipment was eed 
in Public Storage, with the Lincoln Fireproof Stor- 
age o., 5700 Euclid Ave., Gleveleand, under dete 
vay 22nd, 1917 
Under the clroumstances, therefore, i shall be 
glad if you will kindly arrahge with the consign 
take delivery of the shipment, «nd eancel clain.* 


Oy, April 2, 1918, the plaintiff telegraphed the 
defendant that it had released the original bill of lading 
to the defendant, "Flease wire Cleveland sevonsigning shipe 
ment to us st Chiengo with all possible speed." 0g April 
3, 1918, the defendmt telegraphed the plaintiff, "Your wire 
@nd. Have wired agent Penns Lines Gleveland te reconsign 
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oie 
shipment te you at Uhio2go,* 
Qn May 16, 1918, the plaintiff wrote the defendant: 


«We have your Letter of May Lat 2 our 
Claim which was placed with rr. under dete of cept = 
enber 24, 1917. This looks like a very slosr case 
for wi and we see no reason why, with the informe- 
tion you have, you cannet pass this claim for iamed- 

tate payeent which we trust you will do," 

On Bay 28, 1918, the defeniant wrote the plaintiff 
and stated thetvin reference to the plnintiff's claia, it hed 
the magter “under investigation especially with the Fenn. Co. 
at Valparaiso «nd Clevelend, and everything possible is being 
done to hurry to a satisfactory conclusion.* — 


On duly 18, 1918, the plaintiff wrote the defendant, 
"We have had ne word from you since Hay 28, on 
ahove ecinim, This claim ie of long stending and is 
& perfectly clear case, and shovid be pageed fer pay- 
ment at once. Flease put this setter through for us 
promptly." 

Gn August @, 1918, the defemiant reglied, sdvising 
the plaintiff thet the pacers in queation were undergeing 
active investigation with ite agent at Valparaiee, Indiena, and 
atated, "I have traced for return and on reecipt hope toe be in 


& position toe close out setisfeotorily.* 


On August 22, 1918, the plaintiff wrote the defend= 
ant, stating that it had received defendant's letter of August 
@nd, “and would like to heve you advise us if you are not now 
in @ position to axke a definite report on this claim." And on 
August 27, 1918, the defendont acknowledged the reeeip% of the 
plaintiff's letter of the 22nd, and wrete as folliovras 
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*in further reference to above claie and in 
ry beg to advise that we have thie matter 
specially with the Perm. Go, at 
** —*— ind, and every oan possible is 
beikg done to hurry to 4 satisfactory conclusion.” 
On Septesber 28, 1915, the cleaintiff wrote to the 
defendant, acknowledging the defendant's letter of August 27th, 


‘wherein you advise thet thie patter is being dilie 
gently followed Upe Have you refesred te. to report 


sinee the date of your letter 
On GOotober 10, 1918, the defendant wrote the plaine 
sist, 
*In wonky 3 to your letter of Septys 28th under 
“tag el A este to advise thet I wrote Agent Fenn. 
+ #t Valparaiso on August 2ist, ond have not yet 
vecelved hia report. 1 s2 sending a eopy of my let- 
ter to the Freight Claix Agent of that ford and hope 
this will be the means of obtaining the —— 
inforaation when you have my aeeuranee you will 
advised as to settlement." 
fhe evidence, therefore, showed that on Septeaber 
#4, 1917, the plaintiff wrote to the defendant making a Glaim 
fot $263.01, etating that it was made on account of the defende 
ant‘s failure te deliver. In that letter, the plaintiff sent 
the original bill of lading and a copy ef the invoice, and asked, 
ae 20 much time had elapsed and no delivery had been shown, 
that the claim be promptly paid. That letter, the defendant 
immediately acknowledged, but néthing further being done, the 
plaintiff wrote again on October 29, 1917; and then on March 
20, i918, nearly five sonthes later, and nearly a year after the 
shipment had been made, the defendant wrote admitting that 
the shipsent arrived on May 18, 1917, andstating thet the cone 
aignes had been properly notified, but there was no response, and 
that the merchandise, on Mey 22, 1917, had been placed in 6 
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public warehouse in cleveland, 


Two weeks later, on April 2, 1918, the plaintiff 
telegraphed that it hed released the original bill oflading 
to thedfiefendant, and asked the defendant to telegraph GLevee 
land to reconsign the shipment to the plaintiff, fhe defende 
ant telegraphed back the next day that it had telegraphed the 
agent of the Penna. Lines, Cleveland, to reconsiga the shipe 
ment to the plaintiff at Ghicave. Further correspondence 
passed betweon the parties, but, seemingly, although the 
defendant was willing to send back the werchandise, and had 
given notice to that effect, it could not be found. It is 
apparent from the evidence that the defendant in seme way 
lost track of the serehandiee and wos unable to have it reo 
turned. It aay be that if the d@videnee showed merely that 
the defendant had received the serchandies@ and notified the 
eonsignee, who did not respond, that it was entitled to mut 
the merchendiae in storage, snd that then the burden would 
be upon the plaintiff to take appropriate steps to have it 
returned. But the evidence shews here that the plaintiff 
released the original bill of lading to the defendent, and 
asked the defemiant te receonsign the shipment to the plaine 
tiff et Chicsgo, and thet the defendent aequiseced and sent 
gut a notification to reconsign the shipment accordingly. 
Quite obviously, thereforey the defendent waived whatever 
rights it might have had growing out of the fact, if it 
were a fact, thet the originel consignee was notified and 
failed to take out the merchandise; end at the tise of its 
waiver, it assumed the responsibility and obligetion of 
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reconsigning the merchandise, ae expressed in its telegram 
of April 3, 1918, 


inasmuch ag the defendant put in no evidence, a0 
that there is nothing to contradict the evidence introduced 
on behalf of the plaintiff, and ae the evidence for the plaine 
tiff ‘tends strongly to show the asewzption of an obligation 
on thepart of the defendant to reconsign the merchandise 
to the plaintiff at Ghicage, and the further fact that the 
merchandise wae never redelivered, we are of the opinion that 
the judguent, considering the record ag it is before ua, is 
not against the manifest weight of the evidence. 


The judgment, therefore, will be affirmed, 


AFFIRMED. 


O'CONNOR, J. AND THOMSON) J, CONGUR, 
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Opinion filed June 11, 1924, 
BA, JUBTIGE O'CONNOR delivered the opinion of 
the court. 


Plaintiff brought an action against the defendant 
to recover dumuges by reason of the sale of plaintiff's 
household goods which were atored in the defendant's waree 
house, There was # verdict in plaintiff's faver for 
$1,000.00, but, at the suggestion of the trial judge, there 
was @ remittitur of $79.00 and judgment was entered on the 
verdiot for the balance of $921.00, to reverse which the 
defendant prosecutes this appeal. 


The record discloses that on Auguet 1, 1921, 
plaintiff's household furniture was placed in storage in 
the warehouse of Hudson 4 Kjellander and a warehouse receipt 
given to plaintiff. Defendant succeeded to the business of 
Hudson & Kjellander and conducted the warehouse in question. 
The contract for the storage of the goods previded that 
plaintiff pay to defendant $5.00 per month storage charges 
ang the evidence shows that defendant sent him bills each 
month, but that no payment was made; that on March 15, 1922, 
defendant sent plaintiff a registered letter stating, among 
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other things, that there was due from the plaintiff to the 
defendant seven month's storage and cartage charges to 
Warch 1, 1943, andi thet a lien wee claimed upon plaintiff's 
household goods, The letter contained a demand for payment 
and stated thet if the amount wes not paid before March 27, 
1932, the goods would be advertised for exle end sold at 
public auction at the warehouse Ue, 3025 North Clark street 
on April 17, 1922 at 10:00 A. . This letter was received 
by plaintiff on March 16, 1922. Fyaintiff testified that o 
fow days after he received this letter he saw defendant and 
told him that he was unable to pay the amount he owed and 
at that time requested that he be given more time; that the 
defendant agreed to do so, stating that the letter was but 
a *dun"; that nothing would be done toward selling the 
household goods until defendant notified plaintiff te thet 
effect, 


Edwin 0. Hult testified for the plaintiff that 
he was a practicing lawyer in Chicago; that he had practiced 
his profession for about five years; that during the fore 
part of April, 1922, he called up the defendant in reference 
to the sale of the household goods and teld the defendant 
that he represented an estate in which plaintiff wae a bence 
ficiary to the extent of about 63,000.00; thet the estate 
would be closed in sbout six weeks to tro months end he 
requested the defendant not to sell the household furnie 
ture. He further testified that he told the defendent "that 


in case something come up eo that we couldn't close the 
eetate in a few monthe I would sec that he got it if I had 
to pay it myself."; that the defendant stated that the letter, 
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gent plaintiff in reference to the proposed sale, wae 
merely in the nature of a "dun* for the money due and that 
defendant would net sell the goods without first getting in 
touch with the witness. 


The defendant testified in his own behalf and 
denied that plaigtiff had requested that the sale of the 
goods be postponed; that the first time he say rleintiff 
wae in Jun@, which wae about two months efter the sale — 
took place, vis: April 17, 1992, He testified that he 
had 2 conversation with one ult on the telephone but that 
he refused to postpone the sale; thet he told Hult the 
amount due from plaintiff would have to be paid er the esle 
would take place on April 17, 1922, Other testimony was 
given by & Hise Hansen, tat since there must be « new trial 
we Will sot disaues the evidence in detail and have not 
atteapted to give #1) the teetimony of the witness but only 
euch of it as we decom necessary for our decision. The 
evidence further shows that defendant caused a publication 
to be wade in the Chicago Daily Journal, the first publice 
tion being March 30th and the last April 6, 1922, the 
publication is in the record and shows that there were about 
sixteen lete of household goode including the plaintiff's 
to be sold on April 17, 1928 at 10 o'clock at the defendant's 
warehouse; that a duly Licensed auctionser econdheted the sale 
of all the goods as advertised and plaintiff's goods were 
@01d to one 0. Kolz for $47.50; that about two aonths theree 
after plaintiff oslled and demanded his household goods but 
was advised thet they had been sold on April 17, 1922, 
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Plaintiff testified ae to the value of the various 
plecea of household goods that were gold, the sggregate value 
of which was $915.80. ‘he testimony of the plaintiff was 
the onjy evidence given on the questicn of value. The jury 
returned 2 verdict of 71,000.00. The court required a ree 
mittitur of $79.00 and judgnent was entered for $921.00, as 
above stated, 


We have not discussed thequestion argued by the 
defendant to the effect that the verdict was agaimet the 
manifest weight of the evidence for the reasen that there 
was prejudicial error in giving instructiow & and 10 complained, 
of by the defendant, Gouwnseb for plaintiff in their briefs 
state that the defendant is in no positicn to reise this 
question because the defendant failed to except to the 
instructions before judgment wae entered as required by 
sec. 74 of the Practice Act, We think thie is misepprehension 
of the record, I4 aprears from the record thet the court 
gave the jury eleven instructions ani the defendant objected 
to the giving of them. The record does not disclose at 
whose request any of the instructions were given. And it is 
apparent that some of them were given at the request of the 
defendent and ef course he did not object to them. But 
counsel for plaintiff in their argument show that the tro 
instructions complained of were given at his suggestion. 


By instruction 8 the jury were told that before 
& warehouseman could sell goods stored with him to satisfy 
hig lien, he must comply vith certain statutory requirenents 
which required the giving of ten days’ notice of his intene 
tion to sell; that if such notice is given by the warehouseman, 
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and thereafter by his sete, vorde or general conduct he causes 
the owner of the goods stored to reasonably believe that the 
_ sale will not take place, the warehouseman covld not thereafter 
#011 the goods to satisfy hie lien without again complying 
with the requirements of the statute which requires the giving 
of a notice of the sale, This instruction ie confusing «nd 
inaccurate, it was admitted on the trial that the sale wes 
held in conformity with the law. fhe question for the 
decision of the jury im the case was very gimple, The only 
question was whether the defendant had told the plaintiff 
that the household geode would not be sold until defendant 
gave plaintiff further notice and the instruction by referring 
to the orovision of the warehouse act and requirexent of 
another notice before sale could be made was misleading ond 


improper. 


instruction 10 was to the effeet that if the 
jury believe from the evidence that plaintiff received the 
statutory notice thet the goods would be sold and thet plain- 
tiff and parties acting for him communicated with the defende 
amt and asked for an extension of time and stated "if it was 
‘gbsolutely necessary he would raise the money te pay the 
gtorage charges so aa to avoid having his household Boods ,sold," 
and that if the jury believed the defendent stated he would 
postpone the sale and failed to do so without agsin aotifye 
ing the plaintiff, then the verdict should be for the plaine 
*iff. This instruction wes highly improper. It in effect 
told the jury thet if Hult told the defendant, ae he testi- 
fied, that if it was absolutely necessary to prevent the 
@ale of the goods on April 17th, he himself would pay the 
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atte 
money to the defendant and that on account of thie defendant 
agreed to postpone the sele and failed to do #0, plaintiff 
gould recover, I, other words, the jury were told in effect 
that if Hult agreed to pay the charges to the defendant in 
cane the defendant refused te postpone the sale that it 
would be binding vpon Hult and that the defendant would get 
hie money, Of couree, there wes no liability om Hult te 
pay the defendent and he could not be held. fhe jury might 
readily believe that the defendant could have obtained 011 
hie money without postponing the aale if he hed insisted 
upon it, the payment being made by Hult. Hult's teetimony 
to the effect that he would pay the defendant in case the 


latter refused to postpone the enle, should not be considere 
ed by the jury, except in so fer as it wae o part of Hult's 


conversation with the defendant as tending to shor that 

the defendant agreed to postpone the eale and for no ether 
purpose, and the jury should hove been inatructed to this 
effect. Om the question which the jury were to decide, vis: 
whether the defendant had agreed to postpone the eale, the jury 
should have been told in a short, plain and elmple instruce 
tion that if they believed from a preponderance of the evide 
enoe under the instructions of the court, that the defendant 
had agreed to postpone the eele from April 17th andhad failed to 
do #0, then the plaintiff wee entitled to resover; but the 
instructions were eo worded that in our opinion they very 
probably misled the jury. 


For the siving of the two instructions, the judge 
ment of the Superior dourt ef Cook County is reversed and 
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the cnuse renended for & new trial. 


REVERSED AND REMANDED. 





TAYLOR, Pe de CONOURS; 
aN, de BPECIALLY COMOURRI NG 


While i do not agree with all thet is eadd 
in the foregoing opinion, 1 concur in the decision, because 
of the error of the trial court in giving the tenth instruce 
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™ | MUNTOIPAL coneT 

WILLIAM A. FREUND, sued as OF GelcAce, 

WILLIAN BH. FREUND 6O., | 
Appellant, | 


Opinion filed June 11,1924. 


BR, JUSTICR OF OOMEOR deliveret the opinion of 
the court. 


Plaintiff brought suit aygmimet the defendant to 
recover the price of a enrload of peper sold to the defendant 
amounting to $6019.38, The case was tried before a judge and 
jury «nd there vas « verdict in plaintiff's faver for €4515. 84, 
to reverse whieh the defendent prosecutes this eppeal. 


The record discloses thet plaintif? was engaged 
in the paper business in Chicago ae » jobber and the defend= 
ent in the mpking of paper labels September 7, 1990, the 
parties entered inte an agreeuent whereby the plaintiff agreed 
tO e@11 and the defend=nt agreed to buy 46,000 lbs. of « certain 
kind of paper and on the 14th of Septecber plaintiff erete the 
defendant acknoriedging defendant's order for the peper. 
Plaintiff requested defendent te sign and return the letter 
which was according) done and it le agreed that thia embodied 
the contract eutered inte by the parties. it provided that the 
price to be paid wae that which prevailed at the time the paper 
wae delivered, The evidence further shows that plaintiff bad 
sold to the defendant on a number of prior cecasions a considere 
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able quantity of paper, but in the view we take of the conse 

it will not be necessary to set forth theee prior transactions 
because they do not anterially enter inte « decision of the 
eave before ue. The ¢vidence further shows that on Hovexber 

8, 18926 the paper cevrered by the Ceptesber order not heving 
peen delivered, the defendant wrete plaintif? stating that 
“Owing to eudien heavy cancellations received by us during 

the laet treo weeks, we wuet ask you to cancel 411 ordere on 
Litho Lebel that you have on order for us." Two days later 
plaintiff replied thet thie peper was scheduled for delivery 
daring Kovember and had already been ende up secording to the 
advice plaintiff hed received from the mill and, therefore, 
Plaintiff was unable to canes] the order. Afterwards there were 
& muuber of conferenees betrecn the parties in reference to 
the paper, plaintiff contending that it mae holding the paper 
for the defentent end endeavoring to dispose of it te ether 
parties aa defendant head requested and that plaintiff through 
ite salesmen notified ite customers that it had the paper on 
hand, the paper in the seanting beving been received in Ghicage 
during the fore part of fovember, 1996. There wae evidence 


tending to show that the price of the paper bed decreased 
eonsiderably end thet plaintiff wes unable to find a purchseer 


for the paper. It made demmude for payment on the defendant 
which were refused, the defendant taking the position he had 
| @aneslied the order and ees, therefore, not liable. Several 
monthe later, and after the guilt was brought, vlaintiff sold 
the paper and on the trial eredit was given for the ssount 
which the plaintiff bad received on the resale. 


At the close of the evidence the court instructed 
the jury orally, and told them thet the question for their 
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deteruination wae whether the contract entered inte for the 
gale of the paper on Septenber 7, 1926, was cancelled or re- 


pudiated by the defendont, ond if they found from the evidence 
that the contract wae not cancelled by sutual oonsent, their 
verdict should be for the plaintiff for the purchase price of the 
paper less the amount received by the plaintiff fer the paper 
whieh it had resold, The court further instructed the jury 

thet if they found the contract had been caneslled that plaine 
tiff wee entitled to recever only the awcount which represented 
the difference between the market value of the paper at the date 
of delivery and the contract price, which acount the court stated 
had been agreed upon by the parties to be $425.00. The court 
further instructed them thet in osse they found from the 
evidence the contract hed not been cancelled, by agreexnent 

of both parties they ehovid find for the plaintiff in the sum 

of $4,515.84, These instructions met with the approval of 
 Sounsel for both parties. to complaint wae aade on the trial 

to thom, nor is any argument made here that they were improper. 
The jury returned @ verdict in faver of plaintiff for $4,615.84, 
thereby finding in effect that the contract had net been cane — 
eelied, There is a great desl of argument in the briefs filed by 
both parties an 4o the construction of the uniforn males act, 

pet we think 211 of this argument is not pertinent to 2 decision 
ef the case. As hee been stated, counsel for beth parties 
agreed that the verdiot should be for the pisintif? and that if 
the contract had been repudiated the amount should be §425.00, 
ut if the jury found thet the contract had not been repudiated, 
the verdict should be for $4,515.64. Ho argument is made that 


the finding of the jury in favor of the plaintiff for the 
Latter amount is aceinet the manifest weight of the evidence 
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and in fret no euch argument could be gucceasfnlly made, 
becnuse the evidence in the record we think fully werranted 
the jury in returning the verdiot they did, It follows 
that the judgment of the Wmicipal Govrt of Chicage must be 
and it is affirmed, 


APFIRMED, 


TAYLOR, P.J, AWD THOMNGA 
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CHICAGO RAILWAYS GQOMPAHY, 
Appellant. } 
Opinion filed June 11, 1924. 


: Mh, JUSTIGR O'GONEOR delivered the opinieg of 
the court. 


Plaintiff brought euit againet the defendant 
to recover demiges for personal injuries and 2 verdict 
and judguent was rendered in hia favor for $6,000.00. 


The record discloses that on January 30, 1914, 
at about 4:45 otelock in the afternoon plaintiff,e child 
three years ond gim weeks of age, while eroseing Gonalport 
avenue near the intersection of Union street im Chisago, 
wae otruck and injured by one of defendant's street coarse 
There wie « former trisi of this oase where the jury ree 
turned » verdict in plaintiff's faver fer $600.00, tut on 
his motion the court granted « new trial, and om the ree 
trial the judgeent avpesled from wae entered. This suit 
PAB oomacnced July 15, 1014, and why it has been pending 

#0 long doea not sppear, iy the ordinary course of Liti- 
gation in Uhiesgo, it should bave been dispoeedoef long ago. 


Canalport averme at the plece in question does 
not run exactly east end west, but 2 little to the southwest 
and northeast, ond it is intersected by Union svenue, s north 
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and south etreet. Piaintiff lived with hie parents in the 
premises loceted at the northeast corner of the street in- 
tersection, the father conducted a saloon en the corner and 
the fomily lived in some rooms in the rear and upstairs. The 
main entrance to the building wee through a door in the south- 
west corner of the building. GShortiy before the accident 
plaintiff's mother had told an elder child of the family to 

go to a estore on an errand and apperently plaintiff overheard 
what his other had said and appears te have gone out through 
the ealoon and through the door at the southwest corner of 

the building. ne older child whe started en the errand, 

as she came out the same door, axe people around 2 westbound 
etrect cay, which wee atanding asppromimately in front of the 


Defendant operated a double line ef atreet cars 
in Camalport avenue, There were no street car treeke in 
tnion avenue, The evidenee further tends to show that the 
eae in question prior to the accident was being operated 
westerly at a low rate of speed, about eight milee per hour; 
that there were some persone atanding in Genalpert avenue 
about forty feet exet of the intersection and north of the 
westbound track waiting to board the approaching car; that 
the car wae slowing down; that plaintiff got off the curb, 
atarted to cress Ganalport avenue and was struck by the car; 
that the car wae immediately stepped and the child wes found 
with his Left foot gaught by the south wheel of the front 
truck or some other part of the ear in front of thet wheel. 
He was lying between the two street car tracks, The car was 
then backed"up, and the child was taken to comer drug 


gtore for the purpese of receiving surgical attention. ie was 
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then teken to hia home acrose the strect where he was attende 
ed by © phywician, and it wae found that the tees of hia left 
foot, except the little one, were crushed and the eslf of his 
Tight leg wee eleo injured. ‘Since there must be a retrie) ef 
the case on ecoount of a faulty inatruction, we will not dige 
suse the evidence further, but we think whether plaintiff 

made out A case, wae not & question of law, but one of fact 
for the jury, ond therefore, the court did not err in refusing 
to direst a verdict for the defendant. 


le At the request of the plaintiff the scurt 
gave the jury instruction 3, which ie as follows: ‘The jury 
are inatructed that, if they believe from the evidence thet 
the plaintiff’ at the tiwe of the aceident wae & child bee 
teeen the age of three end four years, then he cannet, beesuse 
of hia tender yenra, be guilty ef, or be cherged with, earee 
leseness or negligence in respect te the accident is this 
gane, eo ag te relieve at 211 sny went ef due cure on the 
part of the defendant, se that, if the jury further believe 
from the evidence thet the accident eausing the injury te 
pieintiff wee due te the want ef due and ordinary care by the 
defendant, then you guest find « verdiet for the olaintiff.* 
The objeetion urged to thie instruction by the defendant is 
that it pernite a recovery upon evidence of negligence not 
alleged in the declaration. Of course, the inetruction should 
have told the jury thet plaintiff could only recover for such 
negligence ag was slleged in the decleration and proved by 
the evidences, It is not every erroneous instruction thet will 
warrent a revergal of © judgment, but in this case where the 
question of Lisbility was « close one we cannét, under the 
decisions of the Supreme Gourt, sliow the judguent to stand. 





— 






















— ⸗⸗ yor S¢ precy toonts ody euovea enedyeid at audad sade 
vet abt Lo seo? e6¢ fonds bavct sow 7h bee vintedenda eh be 
aig Io Rise ate Ane Satwrey anv —— me, hoo? 
Re LeaetOE & of Coen oreds opee ema, 
agth ton Cis ow .esttousten) huh a —* —————— 
Vakdginig aeddmik Aaas ow tos nntgern eoambey 
douk te ces tas gral — — Ke 
—— — 


* a toe ond Yay ah 





fused edt ENR ialy nat te Susu 
eet eeT* ipwoliet 2 ei doldy 6 oot fei * om 
tedd obmentvg acy act wrer tee ent u dane 3 — 4 
——— 
— ice wt entt wenny seek has wt 36 sa SA, 
wn ytitin bepaede at 1a ¢to Clog ad *2** st Xo 
nit ni tmeiincs oft ge inegewn ne ss 









aehniaantends weniaith 0 ahah we eM DOTA Biss 
att gain tmettons att ba a 


— v0 #2dbmy & Rat te Wy se t atin 
ak varbenind ene MS incémontamh akeld ng. Me —* is be, 


* 


A sisilar inetruction has been held erroneous in Hegkett v. 
: 235 113. 116; Eetner vy. #iy Ge se g 











Soe, 299 111. 500; Herring v. 
299 1,1. 214, 





fackett gnae plaintiff who wee between six 
and seven years of age brought euilt to recover for personal 
injuries. an instruction aiallar te the one under considere 
ation was given and it waa held to be erroneous and the judge 
ment wie reversed for that and other reasons. The court there 
pointed out that the instruction firet appeared in the ease 
| iesco City Yellwey of fuohy, 196 111. 410, where it was 
eontended that the inetruction wac erroneous beoause whether 
the child could be guilty of contributory negligence wee a 
question of fact and not law as stated in the instruction. 
The court held in the Tuohy case thet the instruction weenot 
eubject to thet objection ond affirmed the judgment. I, the 
Hiaokett case, the court said (p.151) “thet holding bad nothing 
to do with the queetion here presented. In Estner ¥. Shicego 
ity Reliw Sieg B32 FLL. 163, an instruction was given for 
the , plaintirt pased on the hyrothesia that the plaintiff was 
in the exercise of ordinary care end onution for hie own aafety, 
end advising the jury further, that if they believed,from s11 
the evidence in the case "that the plaintiff we injured by such 
@llision, and thet the defendant * * *, could have avoided 
gush collision by the exercise of the highest degree of oare 
oonsistent with the practical operation of the read, then you 
ghould find the defendant * * * guilty.’ That inetruction is 
identical with the one in the ease at bar eo far se the quese 
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tion now under consideration le coneerned. I, the Ba tner gese 
the instruction wea held bad beonuse it did not Limit the 
negligence of the defendant which would warrant a recovery 

to thet charged by the declaration, and it was further held 
that the inetrugtion wes not cured by other instructions 
whieh did confine the right ef recovery to the proof of | 
negligence charged by the declaration." The sourt further 
held thet although there was no evidence tending to prove 

any negligence on the part of the defendant exeent that ehic 
wae charged in the declaration thet fact wae immaterial end 
eaid (p.135) “Appellant ineiste thet there wae evidenee which 
a jury would regard aa tending te prove #111 other negligence 
mot charged by the declaration. Wether this le true we 
regarded as controlling." 





sad in ruling on an inetruction thet did net limit 
the fight of recovery to the negligence charged in the dee 
elayation, the court enid in the Grifentan osse,(p. 505) *It 





geuce charged in the declaration (istner 
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Gouheel for plaintiff dees net contend thet the 
instruction ic eerreoct, wot hia comition eeeas fo be that defende 
ant ehould not be permitted to wake such objection in thie court 
because the objection wee not @epecifically pointed out on the 
trial. And in support of this elites tro eases from the U.5,. 
Guprene Gourt and tro of the Guprese Court of this state. The 
practice in the Federal courte nnd sleo in the State @ourts of 
Lllineis when the (.lineis opinion referred to wee handed down 
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(Leigh v- Hodges, 4 111, 15) wae to charge the jury orally 
ond. objection to such ebarge waa required to be made before 
the jury retixed, ‘That practice does not now exist in this 
etate, Section 73 of the Ffraeticn Act provides that the 
inatructions shell be im writing and section 74 that it is 
wulfieient if the ebjection is made to inetructions at any 
time before final judgment. This bas long been the establish- 
ed practice in this atete. The a, of the defendant 
wae gafficiont. § ¢ 3 16? fh. 









The defendant further contends that the court 
erfed in refusing instruction Ne, 1, by which it wes sought 
to tell the jury thet while they were the judges of the 
credibility of the witnesses, they bed no right to dieregard 
the testimony of en wniepeeched witness aworn on behalf of 
the defendant simply because such witness wee an euployee of 
the defendant; but that it was the duty of the jury to ree 
eeive the teatimony of auch witmeseoe in the Light of ali 
the other evidence thesame as they would receive the testimony 
of other witnesses," and to determine the credibility of euch 
employee by the same principles and teate by which they dee 
termine the oredibility of other wi tuenses.* 


at hag been held that the giving of @ similar ine 
atruction in » personal injury cage against the street ear company 
wae not improper, J Chicsree Cit Odes BER 141. BBB 
Bieero Strest Ry. Goo ¥. Rollins, 95 111. Apr. 497; game oase, 
195 112, ny Dealer v. Bougherty, 174 111. Baas, Bennett v. 
245 111. 420, 
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to be deteracined from the conflicting evidence given by a 
witness who stood on the etrect qurb ond gar the accident 
ond the woterman of the wer. fhe court inetructed the jury 
thet they might consider the relation existing between any 
witness and elther party, * and any. interest the witness might 
have in the result of the wult, in determining the reight 
which ought te be given te such witness.* fhe court then 
@eid thet it wae always proper te consider the interest 
which » witnese aay heve in the result of the auit, but 

that the motorman who teetified bead ne interest im the ree 
ault of the suit, gimes if there wee a judgwent fer plaintiff 
and agninet the street oer company this would eeteblish ne 
Liability against him and continuing the court aid (pe232): 
"the reletion of eaployer and euployee exieted betwean the 
notorann and defendant but no witness is te be discredited 
gieply beenuse he is explored Wy & pasty to the suit (gigero 
wad Meo Street linliwey Go. v. Rollin, 195 111. 219). 

The — of an — ia te be treated the same ae 
that of any other witness, ani if he appears to be fair and 
truthful he ie not to be diseredited merely becsuse he works 
for wages for ‘a party to the suit, A similar instruction 
wis regarded ag — but not requiring a reversal in 
Benpett v. Chicogm City By. Co., 843 111. 420, because it wes 
ebvious in eek ease no harm reeulted to the defendant.” 








in the Rolling sase which wee a guit to recover 
damages xgpinet the street oar company, the court instructed 
the jury that they were the judges of the oredibility of the 
witnesses, but had no right to diseredit the testicony of an 
eaployee witnene sworn oY behalf of the defendant simply be~ 
@ause he wee an employee of the defendent., Gut that it wae the 
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duty of the jury te receive the testimony of euch witness 
in the light of all the evidence "the same ca they would 
receive the testiaony of any other witness.” The court 
modified this inetruction by adding that the jury were 
+o test the oredibility of such employee the same as they 
would any other witness *in the employ of an individual 
iitigent.* Theve was another instruction sdvising the 
jury that in determining the credibility of the vitnesses, 
they might take into consideration, smong other things, 
the relation of the witness testifying for either plaintiff. 
or the defendant, end the interest he might have in the ree 
eult of the suit. The court her that the inetructien as 
offered and ae modified stated a correct preposition of law 
and stated that the testimony of exployes of litigants should 
be weighed and tested by the same rulee as applied te other 
witnesses, and held under the twe inetructicns sentioned, there 
was nO error in refusing the instruction aa offered. This 
Gage was reviewed by the Qupreme Court, where it was beld that 
it was error for the court to aodify the inatruction, but on 
account of the other instruction given on the question of 
deteraining the credibility of the witnesses, it ese further 
held thet the modification 4id act wrarrent a reversal of the 
judgment. | 

iy the Donley en instruction we given to the 
effect that if any vitmees wea in the eaploy of either plaintiff 
or defendant, such reletion might be considered together with 
any other relations which existed between such witness and ao 
party to the suit, and that such interest, 4f any, micht be 
gonsiderea by the jury in determining the weight to be given 
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to the testimony of auch wltinesa. The court held thet there 
waa no substantial error in the instruction and eaid: *It 
ie alwaye proper for the jury to soneider the interest, if 
any ie shown by the evidence, which « witness has in the 
reoult of the mult in determining hie credibility. 


in the Bennett gase the juty were inetructed that 

they might consider the fact that any witness had been or 

wae in the empley of the plaintiff or defendant in determin- 
ing the weight that cought to be given to the tostiaony of 
such witness. And it wre held, following the Donley gaxe, | 
that there wae no oubetential error in giving the instru 
tt although it wee inacourate, fn the case of Doyle ¥. 
Albany By. 57 &.Y. Gupe.G02, Judge Parker, in delivering the 
estates of the court, eeid, in apeaking of exployee witnesses 
(p.604); *The personal interest which auch » relation might 
peeaibly create ia not to be overlooked in weighing their 
evidence, but thet their statements are te be utterly dise 
oredited or disregarded beoause of that fact, ie a conclusion 
which jurors are mich too ready to adopt, and which neither 
reason ner experience warrants,” In the inetant exse if the 
defendant were held liable, if vould be primarily on account 
of the negligenes of the motorman who teatified in ite behalf 
@nd ee Judge Parker ssid, “thie relation ought net te be overe 
looked.” The refused instruction has repeatedly been approved 
by Gur Supreme Uourt. Under these decisions, the giving of 
the instruction may not be complained of. While, teken liter- 
ally, the instruction may be seid to be e correct statement of 
the law, 4t is eur opinion thet, unless it is worded more 
CLesrly and guardedly then was the inetruction submitted, it 
ie likely t¢ be misleading for the reasona given in the opinion 
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by Judge Parker, 


For the giving of instruction 3, on behalf of 
Plaintiff, the judgment ia reversed and the cause remanded, 


TATLOR, Pod. AKD THOMSO! 
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, HA, JUSTICE O'CORNOR delivered the opinion of 
the court. 


By thie appeal John &. Seharnech secke to reverse 
en order entered by the Gireuit Geurt of Seok Gounty modify~ 
ing = decree of divorce whereby the custedy of the plaintiff ‘s 
minor child wae taken from him and awarded to the defendant, the 
ohild's mother. 


The record discloses that on the 19th of December, 
1907, the parties to this sult were married; that es a result 
of such marriage @ son Julius wae bern to them that seversll 
years thevestter Beargaret Gcbarnach filed her bill for separate 
maintenance and her husband John B. Seharnsch filed a erossbill 
for e divorose, charging adultery. The matter came on forhear- 
ing and efter a hearing the Chancellor stated he would dismiss 
the bill and enter e dsopee of divorce under the eros#bill; 
that he then oslled the parties into his chambers and suggested 
that no further action be taken until the two years had elapsed 
since the parties had separated and that then the husband codid 
file a bill for divorce charging desertion, Apparently the 
guggestion ef the court was acted upon and on January 8, 1920, 
the husband filed hie bill for divorce agsinst the defendant, 
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oharging her with desertion, olieging the birth of their 

gon Julius and requesting that the custody of the child 

be given to him. The defendant filed her answer, fhe matter 
game on for hearigg before Judge Pinokney and @ decree was 
entered awarding the complainant a divores on the ground of 
desertion, and thet he had the care and custedy of their son 
duliue, subject to the visitation by the wother at stated tines, 
This decree waa entered March 3, 1920. I+ further avvears 

that the ohild had been teken emre of by the father and has 


mot lived with hie mother esinee they separated, which was about 
the 7th of January, 1918; that at the time ef the hearing of 


the divorcee onee, February 18, 1926, Julius was then six yeare 
old and was living with a widow who hai two young children of 
her own, having been placed there by the father. Julius was 
then attending echool and wae in the first gerade, it further 
appears from the reeord that although the ehild had been in the 
father's custedy since the parents vere separated the acther 
had called practionilly every Sunday to eco hia, 


After the diverce head been granted, a little sore 
then two years, the defeondent filed her petition om April 35, 
1922, praying that the decree of diveree be modified and the 
eustody of Julius awarded to her. The petition set up (inter 
alia) that on the 24th of September, 1917, her then hushend 
filed a bill for divorce in the Girenit Court of Cook Gounty, 
charging the petitioner with adultery and that subsequently on 
Hoveuber 9, 1917, the bill wea diemiseed on rotion of the com 
plainant; thet on January 27, 1918, she filed her bill for 
separate maintenance in the Circuit Court against her then 
husband, charging him with extreme and repeated cruelty; that 
subsequently the defendamt filed his crosebill praying for a 


Sra a aR ey eR 
ane RR eS, Ma RRM 
: 4 


ahed? te ald sat patgad Le wnottrspnt hte wail at oe) 
etiso ——— tes lain 

— Add .soeauw tad Godt? saehawteh ext wake Of wordy ed 
Ber adeoah 2 dae yeodnast mehit voted peter te me emKD 

te Rovers adh on woTeTl: & tennialqnen ad? pardeane Derwhne 
ee xintt to yhoteus xe yeas silt bat at Gath Bae eel weaned 
— · BbOnie 4.0 4adidves halt yt eatatlety ede ot goatee guarkin’ 
m⸗vgaa sedtiy? 31 oe «8 son gan seroma 

asc Son vettal of? of ty aren smted aeed hod Biide.% a ue 
duoda ane Aaice — ott cocky wedton abt bbe Siwhk toa 
Md yaixaod «8? So wath ate te Gate IRs sehen SEY 
weabe Mis MT ae wrt, LOGO! {BE yrsondey tne oon st 
to awehtive guuey eet oad ate: webiw 6 Ge gales ‘ait y bhe 
Rew GLE, sxodge’ oer yd cant bakete aged MRA cao we 
Sedtawt 3 Perkt oct wk — EE , 
























section o62 hatonaon now sting oat rant n 8 ot ee 
sah tn ah he geen ae nm akan 8 . 
Noe SLIT © botany, weet sunt socovtly wat sonra” Loon sian 
@BB Site, Go acidity can bel ft tepwewtes mete — 
——— 
Bata tir tee seit ivey ott) .ued ot bene ae 4 9— * —2 
—oo,,—— J bn 
WN ont Lo —— + st th 










ojo 


Givoree on the ground of adultery, setting up the same facts 
ae thoge set up in his bill for divorce, which was dismiased 
on hie motion on November 9, 1917; that after issue wae joined 
ani on the 16th of Septesber, 1919, her bill was dismissed for 
want of equity. It wae further alleged thet the Chencellor 
etated that there were no grounds for divorce on account of 
adultery an@ on February 18, 1926, dismissed the ereesbill. 
The petition further set up that a few days after the decree 
ef divorce wae awarded on the grownd of desertion, the com 
plainant entered into marriage with one Clee Clancy at Crown 
Point, Indiana; that they iamedistely returned and Lived as 
hueband and wife in Chicago; that since the slleged marriage 
dulius has been Living with his father and his alleged wife 
and her tro young childrens thet Julius wae not properly taken 
gare of and that on one oceasion the stepmother streak him with 
a Yaror strop leaving mrks upon bie body. The petition sise 
eet up that Julius hee been neglected and not properly taken 
@are of; that she wae able to take oure of him; thet she was 
now occupying 2 house and bed sufficient money to give him 
proper ond sufficient care, and that at no time wae there any 
grounds for the charges of adultery made apainst her by her 
foraer husband, 


On June 8, 1022, the matter eswe on for hearing 
and after hearing the testineny of witnesses in open court 
the Chancellor refused te aodify the decree of divorce and 
dieaiaved her petition, Afterwards on November 15, 1922, 
apon leave of the ours the mother egnin filed her petition 
agninet her former husband, preying that the deares of divorcee 
be modified and thet the custody of Julius be awarded here 
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This petition contained eubstantially the same allegations 

ag those in the prior petition filed by her, except the addie 
tional aliegation that since the 20th of September, 1992, 

she head net been in the company of one Austin who was named 

ee the correspondent by the bugband in his bill for divorce 
charging adultery. The matter came on for hearing before the 
CGhamncellor and on December 50, 1922, the court entered the 
order appealed from awarding the custody of the child to his 
mother, fhe court after hearing evidence found that beth the 
father ond mother of Julius were fit and proper persons to have 
the care and: wustody of him; that sinee the entering of the 
deeree for divorcee, the etetus and position of the mother 

hed changed; that she had a suiteble home for the child and was 
now @ fit and proper person to have the enre and eustedy of hia, 
and that it was for the best interest of the child thet he ree 
side with his mother, 

From the evidences 4% appears that the mother re 
sides at 1516 fudson avenue, keeping house for one Cornelius 
Praeger, who conducts what is known as 4 seft drink parlor; that 
she is getting $10.00 per week frou Praeder; that they liwe in 
the second fiat which consists of six rooms in a two flat tuilde 
ing. The petitioner testified that there wes no Liqver in the 
flat where she lived; thet Praeder had a child five years old 
whom she wos taking cxre of; that the inst time she eaw Austin 
wae September 25th at Praeder's home, She further testified 
that there wee no material change in her condition since the 
hearing on the first petition she filed for a modification of 
the deceee, exeept at the present time she was not keeping 
Company with Austin; that no chamge of adultery had ever been 
proven ageinst her in connection with Austin, She further 
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testified that at one time Julius told her that his stepmother 
asked him when he was going to get out of her femily. The 
gon dulius who wan about eight yeare of age testified that at 
one tine the stepmother told him to get out of the house; that 
hie father and stepmother were both good to him and that his 
mother treated hin Kindly; that he wanted to go and live with 
hie mother, The evidence further digcloses that the father 
was @upleyed es a motorman for the Surface Lines and hed been 
engaged in thet work for about ten years; that he lived at 
4815 Kenton avenue which ia located in the northwest section 
of the city. The father testified thet Julius never made any 
Complaint to hie about being mistreated by the stepaother; 
that they 011 appeared te get slong well together; that about 
Cetober let, when the smother brougy} Julius home he saw Austin 
with her; thet he supplied dulius with food and clothing; that 
in the gummer he took him te the Foreat Preeerve; thet Julivue 
attended the public schools and goes to church Sundays, 


One Nike Viannert who Lived at 1512 Rudson evenue 
testified for the defendant thet he lived next to the Praeder 
apartsent and could see inte it through the window; thet somee 
times between ten and twelve o'clock at night there was a great 
denl of noise in the Preeder spartaent, singing and whistling; 
that he saw drinking there; that he never saw Julius’ mother 
é@runk, but thet she wae “awful noisy"; that he saw bottles and 
glessea on the kitchen table, This witness admitted on croge- 
examination that he had hed trouble with the petitioner, 


One Anna Kosoher testified for the defendant that 
she had lived in the firet apartsent of Praeder's building; 
“fhat he had taken care of Praeder's child for about 34 years; 
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obo 
thet she saw the petitioner there. She further teatified to the 
effect thet there wee improper relations between the petitioner 
and Preeder. On cross examination she admitted thet she hed 
had trouble with the petitioner, The petitioner was not ealled 
in rebuttal and did not refute any of the testimony given by the 
witnesses Plannert and Koscher, 


This is substantially all of the evidence in the recor 
We think the finding of the Chanesllor to the effect that the 
statue and the poeition ef the petitioner had substantially 
ehanged aince the entering of the decree, and that it waa for 
the best interest of the minor child thet he reeide with his 
mother, is not sustained by the evidence. It was onky about 
@ix months prior te theentering of the order complained of 
that the Ghancellor refused to modify the decree of divoree, 
and practioully the only change in the petitioner's condition 
thet took place during thome six months wae that #he had ceased 


her relation with Austin. We think the evidence of the petie 
tioner herself shows that sueb was not the case, because she 


testified ahe had not seen Auetin since sometime in September, 
which was only about six weeks before the petition was filed. 
The defendont wetified thet he had seen them tegether about the 
firet of Ooteber, shortly before the petition was filed. But 
in any event, we think the record discloses that it is for the 
best interest of the child that he remain «ith his father. The 
evidence shows that the father is maintaining a suiteble home 
on the northwest section of the city, and has apparently taken 
euch eare of the child as ig uaveal im such & cage. ie in & 
tenperete wan and has been working for ten years for the same 
companys appears be very found of the boy and the child is 
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wel on 


likewise found of the father. The evidence shows that the 
hometo which the petitioner desired te bring the boy was 
not aki that it should be, ae it apveare from the evidence 
above set forth. 

We are, therefore, of the opinion that the Ghancellar 
erred in wodifying the decree and the order appealed from is 
reversed ani the cause remanded with directions to dismiss the 
petition. 


REVERGED AND REWANDRD WITS DIRECTIONS, 


TAYLOR, P. J. AWD THOMSON, J. OONGUR, 
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MR. JUSTICE O'CORNOR delivered the opinion 
of the court. 


Plaintiff brought an action of attachnent against 
the defendant claiming that there was $800.00 due to him from 
the cefendant. Ywo parties were served ae garnishee, one of 
them answered that he held in his possession $93.84 belonging 
to the defendant. The case was tried before the court without 
a jury. The attachment was sustained and judgment entered in 
favor of the plaintiff fer $46.63, The judgnent also went 
against the garnishee for the amount that he admitted was due, 
and it wes ordered that after plaintiff was paid his judgment, 
together with costs, the balance he paid to the defendant, to 
reverse the judgment the defendant prosecutes this appeal. 


: The ease went to trial on plaintiff's amended state- 
ment of claim in which it was slleged thet plaintiff claimed 
there wae due him from the defendant for com-issions $500.00 
under a written contract entered into between the parties on 
July 14, 1920; that the contract provided that in consideration 
of plaintiff visiting defendants factory which was located in 
Germany, and in consideration of plaintiff instructing and 
advising the defendants in reference to the manufacture of cone 
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fe 
eertinas which the defendant wos manufacturing, plaintiff was 
appointed "sole and exelusive sales agent for the United States 
ead thet he was to be paid 10 peroent on the sales of 211 cone 
oertinas sold in America, It wae further alleged that plaintiff? 
visited defendant's factery in Germany and instructed them in the 
manufacture of ooncertinas; thet defendant has sold a large 
number of concertinas in America, but had failed to pay plaintiff 
his commission of 10 percent on suck sales, 


The evidence tends to show that after plaintiff 
had gone to Germany ond given inetructione to the defendant, 


he returned to this country and scld econeertinas fer the dee 
fendant, nost of them appesred to have been purchased by 


himself direct. fhe evidence further tends to show that 

there was some disagreenent between the parties and on October 
28, 1921, defendant wrote plaintiff a letter stating that the 
contract of duly 14, 1920 was cancelled and no longer in force, 
fo this letter the plaintiff replied insisting that the con- 
tract wes not czneclled, but was still in forces and effect. 

It seems to be agreed by the patties thet the court found the 
amount of sales made by the plaintiff prior to Getober 28, 1921. 
On thks eum the court figured 10 percent comeission and after 
deducting $150.00 which eum hed been advaneed by the defendant 
to the plaintiff, entered judgment for the balance or $46.63 in 
favor of the plaintiff, end there is no contention made that 
these figures are incorrect. At the close of theonse, counsel 
for the defenfant submitted what they designated as seven findings 
ef fact and six propositions of law, 211 of which the court ree 


fused te hold. 


The argument is made by both parties es to whether 
the contract of July 14, 1920 was cancelled. in fact this is 
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ojo 
substantially the only argument made. Ye think this argument 
is not pertinent to the question before us for decision, Whether 
the contract was cancelled or not is immeterial, since plaintiff 
ig not seeking to recover any commiesion for any sales made 
after the dete the defeniant wrote hie letter, stating that the 
contract was cancelled. %o that whether or not the contract 
was cancelled would in no way effect plaintiff's right to ree 
eover hie counigsions on aelee made prior to October 28, 1921. 
A further argument secme to be made by the defendant that 
since some of the sales made to plaintiff himself were at. a 25 
percent discount, he was not entitied to a commission 
on guch sale, The contract provides that the plaintiff is 
to be paid 10 percent commission on sales made and we see 
no reagon why plaintiff was not entitled to his commission 
om the price at which the articles were sold. 


The so-called findings of fact and propositions 
of law submitted te the tris] judge went to the question as 
to whether the contract had been cancelled and none of them 
in any way effected the question for decision and it is appat- 
ent for that reason the court refused all of them 


The judguent of the Municipal Court of Chicage is 
affirmed. 


AFFIRMED. 


TAYLOR, Pod. AND THOMSON, J. GONCUR, 
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Opinion filed June 11, 1924, 


WR, JUSTICE QO CONBOR delivered the opinios 
ef the court. 


Plaintiff brought euit ageinet defendant elaie- 
ing that there wes « balance of $4375.00 due him on a quan 
tum meruit for services which he hed rendered the defend- 
ant, There was a verdict end judgment in faver of plain- 
tiff for $2475.00, to reverse which the defendsnt proseoutes 
this appeal. 


The record diseloses that plaintiff wae exployed 
age manager of the defendent compeny from February 1, 1936, 
to September 16, 1920, 2 period of 7) sonthe, and vlaine 
tiff's contention wae that it was agreed thet he should 
draw & aelary at the rate of $5,000.00 per year ond im addi- 
tion, if the business proved profitable, he was te be paid 
euch additional compensation as might be agreed upony thet 
the amount he wae to reocive as additional compensation was 
never agreed wpon and therefore, he was entitled to be peid 
what his services were reasonably worth; that they were 
reasonably worth $7500.06 of which he had been paid $3125.00 
Leaving @ balance of $4375.00. n the other hand the defend= 
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ant's position wig thet pleintiff was employed et « selary 
of $5,005.00 per year, and that it was further agreed that 
if the business was profitable, the defendant would pay 
plaintiff in addition to the $8,000.06 auch further sum 

as might therenfter be agreed upon; thet thers woe never any 
egreexent afterrards, and, therefore, plaintiff wae only 
entitled te reecive the amount which he was paid, 


Plaintiff offered evidence tending to support 
his contention and the defendant produced a mmber of witnece- 
eo who gave testinony that would sustain ite position, the 
jury found in faver ef the plaintiff and the defendant argues 
thet such findings is againet the menifest weight of the evie 
@enee,. te have carefully considered the evidence and are 
, Clearly of the opinion that if the record wes othervice free 
from erroy, we would not be werrented in disturbing the finde 
ing of the jury, but since the judgment must be reversed for 
other reasons, we will refrain from digeuaeing the evidenes, 
exeept in eo far av it way be necessary in stating the reasons 
for our decision. 


Plaintiff? eontende that the court erred in ruling 
on the admission end exclusion of evidence = (1) Ye think 
there was no error in the ruling of the court in pernitting 
plaintiff and the witness Russell to pive their opinion ae to 
the reasonable and onstomary velue of the services rendered 
by plaintiff, nor in overruling the defendant's objection te 
questions put to the witnese Sehweitser. fhe evidence tended 
to show that plaintiff and Russell had sufficient experience 
to warrant them in giving their opinions ae to the value of the 
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aarva ass rendered by plaintiff, hat weight the jury 
would give to the opinions ia not 4 question of law, For 
the defendant the witness 2ehweitser testified, after 
qualifying hime@if as en expert, that in hie opinion the 
services rendered by vplaintiff to the defendant were reason- 
ably rorth $75.00 to 100.0 per week, On eross~erecination 
he woe agked if he wes not eware thet the cersen sho suc- 
eeeded plaintiff as xomager of the defentent company 2 fer 
days after plaintiff had severed hia connection ag defend- 
ant's manager, received a gnlery of 8600.00 per aenth, plus 
3 percent of the profits and the wee of an sutewebile. This 
question wae objected to, but the objection wee overruled, 

Im this we think the court erred becsuse thig satter was en- 
tirely iuaaterinl. (2) Gompleint is aleo made that the 
court erred in overruling defendant's objection and in per- 
mitting viemintiff to testify se to what hie earnings hed 
been for four or five yeare immediately prior to the time he 
was @nployed ae manager of the ¢efendant. %¢ think the point 
ig well teken. The only question on thie phase of the case 
wees as to whet wae the reasonable value of the services tren- 
dered by the plaintiff. (2) fhe defendent also complains 
that the court erronecumly admitted over its objection « 
letter written by the president ef the defendant sompany to 
Plaintiff about « month after the rlnintiff ceased to rork 
for the defendant ae manager, The letter wae as follows: 
“Your letter received and at the Sourd meeting of the American 
Discount Company, held today, the antter of your claims wae 
thououghly discussed by all the meabers, If you are going te 
be in Ghicago soon, would be plenaed to have you eall ani ge 
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ever the antter personally with me, ae i am very desirova of 
arriving st on eaicable settlement with you." Flaintiff's 
position ia that this letter wee procerly admitted in evie 
dence, because it wea ig the nature of an admiesion thet the 
defendant still owed the plaintiff for bie services. ve 
think the letter should not have been admitted, There is no 
admiesion in it to the effect that the defencant was still in- 
debted to the plaintiff, because it might well be that the 
defendants contention was that it had paid wo in fell, end 
eould convinoe plaintiff ef thie faét upon diseussing the 
matter vith hime (4) Ye think there was no error in the 
wuling of the court in persitting plaintiff te show the 
amount of business done by the defendant while plaintiff 
acted a6 ite meneger, because plaintiff's evidence wae to 
the effect thet the asount he was to receive in addition to 
the 96,000,060 would depend upon whether the defendant's busi- 
ness wae conducted at a profit. (5) Wor do we think there 
was any error in the ruling of the trial judge in refusing 
to admit in evidence the vouchers offered by the defendant, 
since the evidence failed to show thet plaintiff knew anything 
about them. (6) 80 also the ruling of the trial judge was 
erroneous in sustaining an objection te a question asked by 
eounsel for the defendant on oross-exsuination of the witnees 
Russell. It would heve been proper to have oross-txanined 
thie witness tending to show that he wns biased on account 

of his being discharged by the defendant, but it was improper 
to attempt to do se by showing that the former president hed 
enbeszled defendent's money. 


Gomplaint ia alee eade by the defendant to instruc 
tions 2 and 3 given at plaintiff's reqhest. By inetruction 2, 
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the jury were told that if they believed from all the evie 
dence that no definite contract price was agreed upon bee 
tween the parties as to the compenestion plaintiff was to 
reeoive, then they should ellow slnintiff such compensation 
for hia services ae they believed frow the evidence he was 
entitled to, after deducting whatever own he had already 
received, Thie instruction wis wrong, because it did net 
require the jury to believe from « preponderance af the 
evidence thet the compensation had not been agreed upon, and 
further that the plaintiff? wae net entitled te receive such 
sompensetion ae the jury believed he wes entitled te. He 
was only entitied te receive euch eum as his servises were 
Yeasonably worth. Inetruction 3 complained of wae to the 
effent that wnlese the defendant hed proved a velld contract 
between the parties wader which the serviees eued for were 
rendered, then the plaintiff wae entitled te receive from 

the defenisnt the value of the services rendered by bin as 
proved, legs what he hed already been paid, And they were 
further told by the instruction that to show euch a valid con- 
tract it must be proved thet it wae aseented and agreed to by 
both parties and wea for » sufficient consideration. This 
inetruction wae highly prejudicial te the defendant. Ip the 
first glace there was no diepute but that there ene « contract 
watered into between the parties, the only dispute being as to 
how much compenantion plaintiff? we to receive. It was une 
dispubed that there wae « valid contract entered into between 
the parties and of course, there wae «© valid and sufficient 
consideration. The defeudeant contended that the considet,- 
tion wae $5,000.06 per year, and the plaintiff contended thet 










Pee ee ahe duc e cot et y 
<0 RégY Hoes — —— * uy 
at ate Thiincale sottanaeynes edt at ae. Mpbinay, Rel A 
moiteenenmen dius Yiedhiale we ike Moved yet ont or si 
eae ad ompiehtvw colt amesY BURL TiN Yen eo enigitwn kd | 
wer ond af sia cnereceiie spon at niin 
247 2 wometaheccke Som weed of gent 8 : 
bent jaomr eeugs med dost ted wt bvaniene | 
dias eyteoes of beLeitne Fok eer Tn 
sak ASL ates ace Ad LOMHE Ted yxat ade ow onde i 
erer asodvyok oho ae mee Adee oritonet war⸗rin ew oe 
ond @ sor be beniaiqane © avidoantt en | | 
soorsuse BALAY a AetATY bud tammestat uth — ' 08 t 
ore SET Skim orotrree of Molde veka ekhee Ome aeweriet 
whet ovlenwr of beth bers sae ſawnda we ine at a | 
08 ald TE Devoid: metrroe sat te awiew oe fede rand tal 
WEOU YOCS LGA bie webs heeds Mid at sale 008 Ohiiwinn 
06 biter @ dase vods of torft wottirctent eff —n —— if 
Wt oe Dattye tar betueres ann $2 toot Morey Oe — * 
eit .teiderabiodve dmeioe' tin « vot aw face wate ' 
nde at” thebdoten ene oe fein thugery phigh mew x — 
foativcs 0 ame siiit Sule tint onweash om aah wtbih? Wh fe eae 
oF 40 gsind atvmeth Yar sf) paottine ab bona * icine 
“av vie $i -wetnwer ct one TRMiixtaty iii oune tot 
on harsins Htendnce arue · —— * wants 






































Lane eoeaonnon 


wie 


he was to receive coupensation in addition to the $5,000.00, 
The case of Holmes v. Stupmel, 17 111. 455, oited by clein- 
tiff is not in point, Iy that case there wee a dispute as 

to whether a contract had been wade between the parties, 

For the errors indicated, the judgeent of the unicipal court 
of Chiongs is reversed and the cause resnnded for a new trial. 


VERSEO AND REMANDED. 
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UX. JUBTICe O'CORNGA delivered the opinion of 
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Plaintiff brought an acticn of agsumpeit against 
the defendant to recover $789.00 claimed to be due bim for 
sommissiona for obtaining a purehaser for a piece of real 
estate belonging to the fefendant. There was o verdict and 
judgment in his fever for the amount of his claim, to re 
verge which the defendant prosecuter this appeal. 


The record discloses that defondan’ owned a piece 
of rend estate in Ghiengo, anc that plaintiff occupied part 
of the premises aw defendant's tenant. Pisaintiff offered 
evidence tending to chow thet sometime during the month of 
Boveuber or December, 1920, he asked defendant if the pree 
perty was for eale ond that the defeniomt replied that it wae 
and the price was $26,000.00; that plaintiff aaid that he 
thought he hed a purchaser for the property, and that the 
defendant agreed to pay him (790.00 in ease the property was 
sold; that afterwards hel presented a purchaser for the proe 
perty to the defendant, to whom the defendant sold the proe 
perty for $26,000.00; thet he demanded payment of the $780.00, 
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which demand wae refused on the ground as stated by the defende 
ant that plaintiff had no license as a real estate broker, 


Defendant offered evidence tending to shor thet 
appellee was a tallor eceupying part of the presiges in ques~ 
tion ond on or about December 10, 1930, when the defendant was 
passing the premises, he was onlled by plsintiff end asked if 
the premises were for sale; that the defendent replied stete 
ing that he would be willing to sell the property for $96,000.00; 
that plaintiff anid thet he thought he had « purchaser; that 
nothing was eaid about any commissions or any eum of money 
being paid in case the sale was effected, Shere was further 
evidence tending to show that plaintiff and the purchaser 
of the property were friends; that plaintiff brought the pure 
chaser to the defendant end that the deal was conswams ted; 
that just befere the papers were executed fer the sale of the 
property, pleintiff firet nede mention of the fact that he 
should be peld some commission; that the defendant thereupon 
Ggenied that he was entitled to any such payment end refused 
to cerry out the deal if be was required te pay anything; that 
¢therewpon the plaintiff stated thet he did not want to pree 
vent the deal from going through and waived any claim he aight 
have for hie services. 


The evidence is irreconcilables 1% is in direct 
conflict, but since there must be a reetrial of the case, re 
will refrain from discussing the testimony of the severe] wite 
nesses, ifter the evidence of the plaintiff was in end the 
defendant had introduced all of his evidence, plaintiff called 
one Sol Kuit and over objection of defendant, this ritness 
testified to the effect that he was noqusinted with the pisin= 
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tiff and in November, 1990, the plaintiff told the witness 
that the property wee for sale for §26,000.00, and thet plain- 
tiff wanted to know if the witness had a customer to purchase 
the property; thet if he bai, there was o chance to make « 
little money; that if the property were scold, plaintiff ceuld 
get 3 percent for selling it. This evidence was objected to 
and was clearly inndmiseible in that it tended to prove that 
plaintiff had been employed by the defendant to find a pure 
shaser for the property ond that he would be psid for so doing. 
Of course plaintiff eowld not prove thet he was co employed 
end was to be paid im case the property wae sold, ty hie own 
admissions end statements to third parties out of the pres- 
@nes of the defendent. While most of what thie witness tee 
tified to was brought out on ecroseeoxamination, yet that 

faet dees not change the situmtion beenuse the eross-examinn- 
tion was entirely prover. 


The case was @ clowe one on the facts sad se think 
the admission of the testimony of this witness esa erroneous 
and prejudiciel., And for thie errer the judgrent of the Cire 
cuit Court of Gook Gounty is reversed and the esusé remanded, 
fer a new trial. 

REVERSES SUD REWARDED, 


TAYLOR, Pode OOISSENEINGL 

fhe plaintiff's csxuse of action was not 
based upon an implied promise erising from preof of agency. 
Whether the plaintiff suceseded depended solely upon whether 
he could preve that the defendent expressly promised to pay 
him $780.06. That wae the issue made by the statement of 
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Claim and the affidevit of merits. There wee evidence, 

that of the plaintiff and bie daughter, that the defendant 
aid so expressly promise, and it wae not denied that the 
plaintiff procured the purchaser. fhe only evidence intro= 
duced as @ rewult of the plaintiff's examination of Kuit, 

to which objection was made, was the single question, * Did 
the plaintiff tell you the price ef the premises in question?* 
That wae all. in the majority opluion, 1% oppeare as 
though Kult, over the objeution of the defendant, testified 
to quite « series of circumstences, whereas, the record 
ghows, ac I have juet etated, thet there wae only one quese 
tion and answer objected to, and thet was, did the plaintiff 
tell cuit the price of the premises in question in Sovenber, 


Bearing in mind the igaue, therefore, « thet is, 
did the defendant wake an exprees promise te pay the plisine 
tiff $780.00, and did the plaintiff furnish o purchaser « 
whether or not the plaintiff told Kult in Novesber, 1920, 
the price ofthe premises wee entirely irrelevant and ise 
meteriol; so that in no view of it, in ay judgeent, does it 
geem reasonable to hold that ite aduission constituted such 
substantial error as to justify » reversal of the judgnent. 
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PRANK W. DS LEKUW, 


Opinion filed June 11, 1924. 


wR. JUSTIG® THORSON dwlivered the opinion of 


' the court. 


By thie apoeal the plaigtiffe seek to reverse an 
order of the Municipal dourt of Chicago, entered om defend= 
ante petition, submitted uore than thirty days after they had 
secured @ judgment againet the d4efenient in that court, by 
which order the gourt grented the defendant leave to appear 
ond defend, the jucgeent of the claintiffs to stand as secure 
ity, euch leave being granted upon the defen‘ent paying the 
attorneys for the slaintiffe, #150. 


fhe defendent was 2 noneresident, living in @iemi, 
Florida. The plaintiffs brought a tort action ageainst him fer 
fread and deceit, involving the sale of some land in the Isle 
of Pines, An attachnent in aid wae sned out by the plaintifia, 
on the ground of the defendant's noneresidence, and a levy wae 
made on certain real estate in Chicago, belonging te the dee 
feniant. Publication ef notice of the beginning of thie action 
wan duly made and a copy of the notice wae mailed to the defende 
ant pursuent to the etetute. The cause was reached for trial 
in due gourse, on October 10, 1921, The defendant had not filed 
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his appearance nor was he represented in court, The plain- 
tiffe presented their proofs and « judgement we entered in 
their favor, beth on the attachment igeue ond on the merits, 
the daunges of the plaintiffs being agoeseed at $1,000, When 
thie judgment woe entered in fever of the plaintiffs, the 
court omdered special execution to isave in fevor of the plaine 
eiffs against the attached property. 


On Ceteober 3, 1028, nearly e year after the judg- 
ment ene rendered, the defendant presented = vetition ta the 
Municipal Gourt wader the provisions of Section 21 of the 
Municipal Court Act, asking the court to vacate the judgnent 
of October 10, 1921. The plaintiffs filed their anewer to 
this petition and on the isauee thue presented, a hesring 
was had resulting im the entering of the order from which 
thie appeal has been perfected. 


it is contended by the defendant thet the apceel 
whould be diemissed, for the receen thet the order acpeaied 
from ia not final end appeelable order, citing Beiley v. 
Zonred, 271 111. 204. Thet case is not im point, for it ine 
volved on order vacating a decree on a motion interposed by 
the defenient, at the seuwe tere of gourt, at which the dew 
eree was entered. — petition in the nature of a bill in 
equity, filed under the provisions of seetian 21 of the Nunici- 
pal Gourt Act, more than thirty days after judgment is entered 
in that court, requesting that the judgment be vacated or set 
apide, and that the defendsnt petitioner be given leave to 
defend, ie in the nature of a new and separate suit and an 
order entered upon that petitiog, vacating the judguent or 
giving the defendant petitioner leave to ‘appear and defend, 
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the judgment to stend as security, is 2 finnl and spvealable 
order. £. lb. Glark 6 deo. v. Gherlee Levy Go » 219 Til. App. 
G86, end canes there cited. 


in further aupeort of the order aprealed from, 
the defemisnt contends that the affidavit for attachment 
failed to comply with the requirements of the statute, in 
thet it did not atate the address of the defendant correctly, 
er thet upon diligent inquiry it gould not be learned, The 
affidavit in question stated that the defendant's place of 
residence wag Minmi, Florida, which was correct. It eens, 
however, that the defendant received bis wail addressed te 
“Sox 429, Route #2, Suene Vieta Station, Miami, Fierida.* 
It further appears that the notice of the beginning of the 
Plaintiff's euit, mailed by the Oerk of the Mmicipal Gourt 
of Chicago, following the filing of the affidavit referred to, 
did not reach the defendunt. While the defendant 4i¢d not ree 
ceive the notice mailed to him by the Clerk of the symicipel 
Court of Ghicage, ond thus was not in a position to file hie 
appearance and put in his defense, he did receive notice of 
the entering of the judgnent sgninet him in ample tine to 
enable him to present hie agtion to the court, to vacate the 
judgnent, within thirty daye of its dete, but he deliberate- 
ly chose not to pursue that course, On the dey the judgnent 
wae entered, Goteber 16, 1821, eounsel for the plaintiffs 
wrote the defendant a letter advising him that judgeent hed been 
entered on that day against him, in favor of the plaintiffe, 
for the eum of 91,000, in an attachment sult which had been 
commenced the previous August, ani he was advised that wnlese 
the eatter was properly teken cure of the plaintiffs would proe 
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good againet hie reel estate in Chicege. Under date of 
Oetober 17, 1921, the defendent replied to this Letter, 
acknowledging receipt of the Letter and esying that he 

had taken notice of the lawyers’ advices, out that he vas 
‘in tow big a hurry to get to work.” He added thet he 
would “settle thie question for good with Mr. Poelman so you 
and Mx., Po@imen will receive aletter from we with (in) a 
couple of days. I hope you will wait so long with (out) 


The proof shows that the defendent hod a lewyer 
in Chicago whe represented hin in other aatters, and yet he 
not only did nothing im the wey of teking setion promptly 
and within thirty days of the entering of the judgment 
againet the defendant im this couse, out he continued to 
ignore the wetter until the following seusser, coming to 
Chieage about August 1, 10°28, endeonmulting his lewyer ebout 
& month thereafter and finally presenting bis petition on 
October S$, 1ea2 
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On this petition, which ia in the nature ef a bill 
inequity, the affidavit for attechnent, gifing the residence of 
the defeniont as Minmi, Florida, should be considered suffie 
elent in the absence of some showing to the effect that the elaine 
tiffa knew the correct mailing address of the defendant at the 
tine, tut failed er neglected to give it, thue eaounting to 
frvod on theiy part. Burke v. Boneven, 0 011. App. 241. 

Wo such showing wee made, If the plaintiffs had entertained 
any disposition to prevent the defentant learning about the 
aetion that hed been imetituted or the judgment recovered, 
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until too late for hi« to defend, they would doubtless 
not have advises’ him, as they did under date of the judg 
ment, that such judgnent had been recovered, 


As to the merits of the issues formed on the 
defendant{s petition and the anewer of the plaintiffs thereto, 
the defendant eet forth in his petition thet at the time. 
he isarned of the judguent of Oetober 10, 19271, he was 112 
at Miami, with a fever, which affected him both bodily and 
mentally to such an extent thet he wee ineczpable of taking 
oare of fis matter; that he qubsequently reeorered his health 
#0 that he was able to some to Chics go about August 1, 1522, 
when be bad bie attorney make en investigution, resulting in 
the discovery that hie real entate bad been levied upon snd 
agld, under a epeciel execution; ond that he hec a meritoriow 
aefense to the plaintiffs’ action. 


3 in his teotimoay the defendant deseribed his ilinese 
ae “neue fever," stating that 1t confined his to his bed for 
four duwys, after vhich he was weak end so sentelly effected 
that he wos unable te hendle hie affairs ond ms not able to waek 
for come four montha. He sleo tectified that in October 1921, 
be wae living with » man named Linetra, in Florida, with whom 
he wne in business at the time, on some land development plane 
it wee alee shown thet Linstra wee in Chicage at the tine © 
of the hearing on the Gefendent's petition, but for some 
reason he did not appear and teetify. It wes brought out on 
eroau~-examination that the defendant did not require the sere 
vices of a doctor at any tine in connection with the iliness 
to which he testified. The evidence shows that considerable 
correspondence teok place between counsel for the plaintiffs 
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4 the defendant, immediately following counsel's letter of 
Oetober 10, 1991, and defendant's letter in reply, of October 
17, 1921. %, November 4, 1921, counsel for the plaintiffs 
wrote the defendant again, saying thet no further comwunicere 
tion had been received from him, as he hed intimated they 
might expect, ig his ietter of Getober 17, and that unless 
gome definite arrangesent wo ande about the judgment in quese 
tion, by the following Friday, stepe would be taken to collect 
the judguent. Under date of Bovember 16, 1921, the defende 
ant veplied to thie communication with « lengthy letter, set 
forth in four, single apace, typewritten pages of the record, 
going into the antter in controversy with sonsiderable detail. 
iy this letter the defendant refused to evubmit any preposition 
in eettlenent of the controversy with the plaintiffs and he 
stated that he could come to Chicago any time be wanted to but he 
had some business om hand in Florida, which he would Like te 
attend to, and he would probably be in Chiesge the fellowing 
spring. 


Under date ef Boveaber 14, 1921, counsel for the 
plmintif?s replied to this letter from the defendant, and 
among Other things, offered to have theprececdings in which 
the plaintiffs had recovered their judguent opened up se 
aa to permit the defendent to present bis defense, provided 
he took advantage of their offer within ten days, Five days 
later, on Hoveaber 19, 1921, the defendent replied to that 
letter, referring to the offer of counecl for the plaintiffs, 
@aying that he did not consider it *right while I az diseusse 
ing thie matter with you end writing spout it te you the days 
fly by and this way you could count ten days pretty quiek.® 
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in thie letter the de feneant diequsses the transaetion at 
some length and makes an offer of settlecent. Uyder date 

of igvember 25, 1921, counsel for plaintiffsaguin wrote the 
defendent, declining the offer of settleuent submitted, 

and etated that if the ten day period referred to in counsel's 
last letter was too short « tise, in thedefendant's opinion, 
oounsel would agree to 2 further delay of ten days from the 
date upon which he was writing, within which he would agree 
thet the defendant micht present hie defense in the cage 

in which the pleintiffe hed recovered their judgnent. Under 
date of Decesber 5, the defendant agein wrete counsel for the 
Plaintiffs, sedvieing him that he hed written to the plaine 
tiffs, themeelvea, proposing some acw basis of settlesent. 
Under date of Gecember 9, 1931, cownsel for the plaintiffs 
wrote the defendant declining the offer wade by him in his 
letter to the plaintiffe direct, 


it slso appeare from the recerd thet under date 
of November 6, 1921, the defendant addressed a comzunicae 
tien to the Glerk of the Municipal Court of Chicsge, make 
ing inquiry about thie osee, snd under date of fevemher 15, 
1921, the Clerk wrote the defendent giving him the informe 
tion requested. 


fhe volusinous correspomience participated in by 
the defenimt, within 2 few dzeys after the judgment in favor 
of the plaintiffs was entered in this conse, ani extending 
throughout a period of about tro monthe thereafter, is en- 
tirely inconsistent with the defendant's position taken a 
year later, to the effect that he was taken 111 ebout the 
time thie judguent was rendered, and became oo incapacitated 





ate. 
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as to be unable to attend te his affsirs, The sorrespondence 
indicates quite the contrary, and it further indicates that 
the defendant took the position, when he learned of this judge 
ment, thet he would take care of the astter when he got ready, 
and net before. 


This was an action at law. <Althongh the defendant 
was advised of the judguent in ample time to enable hin te 
“present hie motion to vacate the judguent, within thirty 
@ays as prescribed by the stetute, he did not do so, for 
apparently no other reagon than the fact that he preferred to 
attend to such affairs ag he hed in bend elsewhere. Having 
deliverately neglected to eveil himself of the remedy he had 
at law, if he wished to be relieved from this judgnent, we 
are of the opinion that the triel court erred in granting 
his the equitable relief preyed for in his petition, especially 
after he had neglected ond postponed availing himself of that 
remedy, although fubly advised of ali the facts, for nearly 
& year after the judement had been entered sad he knew proceede 
ings were being taken against hie preperty in Ghiecsge. 


For the reasons stated, the order of the Yuniciral 
Gourt of Chionge appesled from is reversed, 


ORDER REVERSED. 


TAYLOR, P.J. ABO O'GORNOR, J. CONCUR, 
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TER KRITSER COMPANY, 








B OCORD.» 
Appelles, APPEAL FROM 
HUBIOILPAL COURT 
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JAMO HW. GHANNON MFC. @., } OAT : — 
— —— — — 2 ey tr a va 8 5 
Appellant. 
Opinion filed June 11, 1924. 
a8, dUSTiGe THOMSON delivered the opinion of 
the court. 


By this sppeal the defendant dases HE, Channon 
Mfg. Go. seeks to reverge « judgment for $214.90, recovered 
by the plaintiff the Kriteer Company, in the Municipal Court 
of Chicege. 


The defendant is a menufacturer of sachinery. In 
carrying on ite business it frequently engnged outeide concerna 
%o 46 machine work on parte that were to be pat inte the aschines 
it manufactured. In the course ofits bueiness the defendant 
geve the plaintiff » written order for doing the machine work 
on 79 boller vlates, for which work the plaintiff wes to be 
paid 6916.06. The defendant afterward sent the plaintiff 
12 plates, end the aachine work on these plates ese executed 
by the plaintiff and they were returned te the defendant. In 
due course, the plaintiff sent the defendant a bill fer the 
work done upon these 12 plates, based on the rate established 
for the total number of plates at the total compensation 
agreed upon, the asount of thie bill being $77.40, ‘The defend~ 
ant sent the plaintiff ite check in payment of this bill. in 
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the meantime, however, the defendant had cancelled ite order 
affeoting the balance of the 729 plates, and for thet reason 

the pleintiff returned the defendant's check end demanded 
payment for the work done on the 12 plates, on a bagia greater 
than thet fixed by the totel compeneation which hed been agreed 
wpen for all the plates. It wae the plaintiff's position that 
® Peasonable compensation for the work dome on the 12 plates, 
in view of the cancellation of the belanee of the order, we 
$214.80. The defendant refused to pay thet azount and the 
Pleintif’, thereupon, brought thie avit, te recover it. After 
® trial before the court and a jury, the ievuse were found for 
the plaintiff and the damages were fixed at the amount eved fer. 
Judgment followed aocordingly. 





At the time the defendent entered ite appearance 
in this ease, « trial by jury wae demonded, Prier to the 
cokmenceuent of the trinl of the ouse, the defendant asked 
leave of the court to withdrew ite demend fer a jury trial. 
The plaintiff objected to euch vithdreral and the trial 
court susteined the ebjestion. it is now contended by the 
defendant that the sourt erred in this ruling. in our 
opinion the ruling was correct. Section $6 of the Municipal 
Gourt Act, as amended in 1921, (Gphill's [11. Statutes, oh. 
$7, par. 449) provides that in cnse either party files « 
demand for a jury trial, the cnse shall be tried by jury 
“walees both parties shell waive trial by jury ond submit 
the cause to the court for trial without a jury." This 
proviaion must be considered ae euperseding thet in section 
30 of the same Act (Gahill's 111, Statutes, ch. 37, per.418) 
adopted in 1907, providing among other things, that e jury 
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demand “any be withdrawn by the party filing the seme at any 
tine before the triai.* 


The defendant contends that the plaintiff is not 
in & position to recover, on the basis of an implied contract 
to pay what the aechine work on the perte which rere sctually 
machined wae reagonably worth, beosuse the preofs shered that 
it had made an expres: contract to @o the work at a stipulated 
price, which fixed the compensstion at $6.40 a plate, and fure 
ther, that plaintiff should be limited, in the amount recovere 
able, to $77.40, because the rendering of a statenent fer 
that amomt, by the plaintiff after the work was done, amounted 
to an account stated, and thet thie was en interpretation by 
the plaintiff of the terme of the contract, ehich it should 
mot now be permitted to ctange. in our spinion, neither 
point is well taken. After the pleintiff bad finished the 
work of wachining the 12 plates, & bill for the pert of the 
tetal contrect, represented by thet part of the rerk, was 
Sent to the defendant. The contract between the parties, 
calling for the aachining of 729 plates, wae then still in 
full foree and effeet. it was not until after this tine that 
the defendant osneelled the contract for the balanceof the 
work. After this cancelletion, the plsintiff sent the defende 
ant a statement for the machining ef the 12 slates, for en 
amount which 4+ cARined ras reasonable compensation for 
the work done on those plates, on the assumption that nothing 
further was to be done on this contract. 


it is apparent thet in sending its first statenent 


the plaintiff was not interpreting its rights as to the rork 
done, im the light of the cancellation of the balance of the 
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Gontract, nor was the sending of the bill in any way eetab- 
lishing ex aecount etated. The exprese contract in existence 
between the parties, did not purport to cover any situation 
whioh might be presented after the plaintiff had done a soil 
part of the work ealied for and the defendant hed cancelied 
the balance of it, 


it ic contended that there wee a variance between 
the atetement of claim and the proof, in that the eteatecent 
of olaim in for goods, wares and merchandise sold and deliver 
ed, whereas the proof discloses » claim for vrork and labor 
performed, snd whereas the statement of claim wes upon a 
auentum valebant, and the proof ie based on a guantum meruit. 
So far as thie point in coneerned it ie sufficient to point 
out the record does not disclose thet any such question was 
raised or urged in the trial court. It, therefore, say not 
be raiged by the defendant in this court. 


It is contended further that the trial court erred 
in sheteining the pleintiff's objection to the defendant's 
offer in evidence of « letter written by the defendant to the 
plaintiff under date ef Deceuber 15, 1920, in reply to a letter 
written by the plaintiff te the defendant under date of becom 
ber 11, which letter head been offered in evidence by the plaine 
tiff and received without objection, and to which the plain 
tiff replied by a letter dated becember 16, which letter had 
alee been offered in evidence by the plaintiff anc received wit 
out objection. We are of the opinion that inasmuch as the pla 
tiff’s letters of Secexber 11 end December 16, had been ree 
eeived in evidence, which wbetantially set forth the olsintiff 
position with reference to the contreversay between the parties 
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the court should heave eduitted the defendant's Letter of 
Heceuber 15, in evidense, although 1% 414 contain many 
eelf-serving stetenents, %¢ are further of the opinion, 
however, that defendent was not aaterielly prejudiced by 

the court's ruling. The respective positions of the partie, 
as set forth in this cerrsspondence , were clearly presented 
te the jury, by the other teatimony presented, and in our 
opinion, nething ens added to such pregentation by the Letters 
ef the plaintiff which were received in evidence, ner could 
anything further have been added to such presentation on the 
part of the defeniant, if its letter bad been received in 
Svidente. 


The defendant further contends that the trial court 
erred in instructing the jury. The court ohergs the jury 
erally and im some respecte it way be maid thet the charge wee 
not aceurate, For exauple, the court teld the jery that the 
plaintiff ginimed thet it hed a eontract with the defendant 
and that the defendant had brenoked it, and ifutther that it 
wae for the jury to deteraine what the contract was and whether 
the plaintiff hed kept it or breached it, ond whether if the 
pisintiff had kept it, the defendant bed breached it. This 
was quite incorrect. There ene no claim that the plaintiff hed 
Breached the contract. The defendant had esneelled the order for 
the work involved, after it hed been partly done, but the plaine 
#4ff was not complsining shout the conoelling ef the contract 
or suing om the tagis of « breach, The sole question present- 
ed wae as to whether the plaintiff was entitled te be compene 
gated for the aschine work done on the 12 plates, on the basis 
of © guentum meruit, or only at the rate per plate figured on 
the basis of the compensation stipulated in the contract for 
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the entire job of exchining the 72 plates. sotwithstanding 
the inaccuracy of the charge referred to, we are of the opin= 
dom that ou the whole Gazge, the fury must have understecd 
Clearly the issues they were calied upon te decide, and that, 
therefore, there was not such error, in connection with the 
charge & the jury, ss would warrante reversal of this judge 
ment. At the conclusion of the court's anin charge te the 
jury, it appears from the record that the court sddressed 
eounsél representing the parties and asked if they hed anything 
te suggest. Some suggestions were ance, and the record shores 
considerable conversation beek and forth between the court and 
counsel, the court appearing nor and then to turn te the jury 
with seme further remarks in the -sy of a supplemental charge 
or instruction. i, the course of this collequy, the court 
eteated thet if the jury found that the contract was as contended 
for by the defendant, their verdiet would be for the plsintiff 
in the owe of $77.40, and, on the other hand, if they found 
the contract was met as the defendant contended, but se cone 
tended for by the pinintiff, their verdict would be fer the 
Plaintiff in the sum of $214.50, Thet was the last thing 
-@aid by the court to the jury or th the hearing of the jury, 
on that question, and the court then submitted te thez one 
form of verdict, finding the issues ageinst the defencant 
and assessing the plaintiff's damages “at the sun of §_,* 
the court telling the jury to fill in the blank with the 
amount they found to be cue, 


The defencent further contends thet the trial court 
erred in asking certain alterations in the stenographie report 
or bill of exceptions. The contention seem to be thet inaesuch 
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aes the prooecdings in the triel court were taken in shorte 
hend "by « thorough and competent court reporter * * * and 
gubseqnently transcribed and reduced to the form of a stenpe 
grephie report,” it wae necessarily accurate and true ond thet 
upon the presentation of euch a report, it was the duty of 
the court te sign it and certify it as a correct bill of 
exceptions and it was an abuse of disereticn fer the oourt te 
alter it. It ia the duty of the trial judge to settle the 
bill ef exceptions and hin decision as to what occurred during 
the course of the trial, ie final. Unyville v. Ereneh, 246 M11. 
434. it way be anid further thet we heve exemined 011 the 
watters referred to by counsel for the defendant in this 
connection, and in our opinion none of then may be anid to 
have any effect whatever uoon theiseues presented, nor do 
they vitally effect the subetance of the antter contained in 
the exoeptions. They relate entirely te the rele ef the Manie 
cipal Court relating to the instructions, which ia inserted 
in the revord; to the wording of ports of the charge of the court 
to the jury, end the question of whether the court was address- 
ing the jury or counsel, 2% esrteain pointe during the proceed] 
ings that immediately followed the charge, ond finally, = re 
@ital that the jury retired with the bailiff, and that theree 
after, in their absence and out of their hearing, it was atipu- 
leted thet the jury might return a sealed verdict. 

we find no error in the recerd and therefore the 
judgnent ef the Wunioipal court is affirmed. 

. APPIRRED. 

TAYLOR, P.J. All? O'CONNOR, J. CONCUR, 
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HARRY LEVY, 





We MUBICIPAL GOURT 


| OF Galcace, 
WRYER &. LANOFIZLD, et al, 


Appellants. 
Opinion filed June 11,1924 


WR. JUSTIO’ THOMBON delivered the opinion of 
the court, 


The plaintiff, Levy, brought this action in the 
luni cipal Gourt of Chicage ayainst theddefendonts Landfield 
end Gloom, seeking to recover money he had peid them as « 
deposit on a ocomtract, under «hich he underteck to purchase 
® atore and furnishings from the defendants, it wae the 
plaintiff'a oluim that the defendants had regresunted that 
they had a three year written lease on the estore, and that 
this entered into the consideration he was to receive for 
the purchase price, m4 it turmed out that they had no Lease 
44 writing, but were merely tenants from month to sonth, 
whereupon,the plaintiff claimed he tried to resoind the cone 
tract ond get beck the money he bed paid over to the defende 
ante as a deposit, The evidence was heard in the trial court 
without a jury, after which, « finding was made for the plaine 
eiff, and judgnent wes entered in his favor, for $1430.55. 
fo reverse that judguwent the defendants have perfected this 
appeal. 

The substance of the plaintiff's case as shown 
by the evidence submitted in his behalf, wes to the effect that 
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he went to the store in question, by reason of an advertisenent 
for ite exle which had been made by the defendants. He met 
both of the defenienta at the store and after some converea~ 
tion, the plaintiff asked them what their price woe and they 
gaid it was $3500.00; thereupon, the plaintiff asked the dee 
fendants if they had » Lease on the store, and one of them ree 
plied that they had a three year written lease in their posse 
tesion, ealling for 2 rental of $200.00 during the first year, 
and $250.00 the next year, After some further conversation 
concerning the amount the defendants wanted paid down in ossh and 
the antter of making subsequent payments, the parties all left 
the atere and went to a bank where the plaintiff had some 

cash and securities in » aafety deposit box. The defendants 
had etated they wanted a $2,000 oash payment. fhe plaintiff 
@xplained that he had $1200.00 or $1200.00 in the bank, and 

the defeniants sugested that he pay that over to them at one 
and pay the balance of 92,000 the next day. When the parkies 
reached the plaintif?'s bank, it wae found thet he had G1303.00 
in ongh and avcurities in his deposit bex and he turned thet 
ever to the defendants, for which they gave him a receipt 
reading as follows: ‘Received of Harry Levy Thirteen Hundred 
and Three Dollare in securities end cash ae a deposit on 

store with complete contents, at 4634 Go, Ashland Avenue 


(fixtures and store) without Lisbility, balance §2,197.00." 


At the time the plaintiff meade this firet payment 
and teok the receipt, he asked for 4 bill of ssle, vut one 
of the defendants steted that the help wae gone and he would 
bring the bill of sale doen to the store the next aorninge 
fhe plaintiff testified he sleo asked about the lease again 
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and one of the defendants replied to the effect that the 
lease also would be attended to the first thing in the 
morning. This occurred on the evening of January 31, 1922. 

It wae part of the agreesent that the plaintiff was to furnish 
@ gatiofaetery indorser on the notes he wae coing to give 

for the balance of the purchase price agounting to $1500. 

On the following Gaturday evening the plaintiff bad his 
endorser at the store and the notes were duly executed and 
endorsed, in the m@antine the plaintiff, eho hed teken 
possession of the stere, made further payments, bringing 

the totel arount paid up to $1600.00, and he testified he 

had enough further cash available to pay the balances of 
$2,000.00 which had been fixed by the defendants as the 
amount they suet have in cash. SGefore the notes were deo 
livered the plaintiff's endorser ingisted upon exaoining 

the lease, The plaintiff testified that Gloom suggested they 
wait until Monday morning, when everything would be a1] right, 
and on Wonday he came beck to the store without a lessee. The 
plaintiff asked him for the landlord's name and Bloom anid he 
did not know what it was, Through a neighbor the plaintiff 
discovered that the property wae owned by a Vre. Bolkowsky, 
whereupon the plaintiff’ conaulted her and she told him he 
gould not have a written lease as she had promised someone 
elae « Lease to the estore. The plaintiff testified thet the 
defendants kept coming to the store every day and he told them 
what Mre. Bolkowsky had said to him, end they replied that she 
‘wae erasy". The plaintiff declined to amke any further paye 
mente on hie purchase of the store until the defend«nts dee 
livered the lease they bad represented as being in their 
posseasion, About a week after the notes were made out, the 
defendants appeared at the store and suggested that the plaine 
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tiff accompany them to see a lawyer, "end you will have your 
lease.* The plaintiff explained that he would have to go 

out to s telephone and g2ll in # Mies Goldenberg, to kook 
after his store in his abeence, and aecordingly, he went to « 
restaurant nearby, with the defendant landfield, to telephone, 
leaving the defeniant Bloom in the store, with the janiter 

and «© salesman who bad been hired by the plaintiff on the 
recommendation of the defendantea. The plaintiff testified that 
when he got back to the stere 1¢ me cloged and there was a 
mew lock on the door so that he could not get in, There wae 
an @utemobile in front of the store in whieh the defendants 
had apperentiy come, and when the elaintiff got back te the 
store the defendant Bloom was «sitting in the automobile, and 
the vlaintiff testified that Bloom to}d him thet if he oaid 
over the rest of the money, it would be 911 right, bot if 

it ween't paid he would have a11 the stock dold by the follow 
ing Honday. This wae on Friday. The plaintiff testified that 
he consulted « lawyer, after which he went to the Weldron 
Storage and Varehouse Company ami arranged to have the serchan- 
dise in the store taken out ond put in storage. Late that 
evening » truck frow the Mrehovsee Company went te the etere 
and the pleintiff broke the look and they began to load the 
merchandise inte the truck, when the robice arrived and arrested 
everybody present and took them to the police atation, together 
‘with the goods that hai been loaded on the truck. Subsequently, 
At appears that the goods taken to the statieg were returned 
te the store and the parties went to a neighboring bank, where 
the keys of the store were turned over to the bank, to be held 
wales aT eserow agreenent, until the rights of the respective 
parties to the merchandise had been deterained. The exact 
terns of this esorow agreement do not appear in the record, 
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Subsequently, the defendants got possession of the coods 

and gold them for something lees than $1,060, and they 

filed a gounter claim in the suit at bar agninst the pliaine 
tiff, under which they sought te recover frow the plaintiff 
the difference between the azount the plaintiff had agreed 
to pay for the store, $3500.00, and the amount of cash he 
paid in, plus the amount the defend=nts had received in the 
witieate cele of the merchandise. fhe amount of the judgment 


awarded the plaintiff by the trial court, $1420.35, represented 
the amount of cash he had paid the defendants, $1600.00, less 
certain ancunte which the defendants had teken over from sales 
made at the store during the short period the parties seem to 
have been in joint posseesion af the store after the plaintiff 
had paid over bis $1600.00 and vse refusing to pay the balance 
of $400.00 in cash, or turn over the notes, umtil he received 
his lease, 


Counsel for the rlisintiff in the brief filed in this 
court directs our attention to a motion to strike the bill of 
exesptions from the record. fThie sotion wae wede im the plaine 
tiff's behalf in this court shortly after the appeal wes filed 
here and the motion wee passed upon at thet time and will not 
be entertained again now. 


Inaipport of their appeal the defendants contend that 
the record fails to show that the alleged three year written 


lease was & part of the contract or wes any part of the considere 
ation for *hich the plaintiff agreed to pay $3500.00, In this 
connection, the defenients contend that the receipt embodies 

the contract of the parties and in the brief filed in behalf 

of the defendants that receipt is referred te ae a *receirt- 
eontract®. If is quite apperent from the record that the ree 
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eeipt referred to wes in no way the contract between the 
parties, Thet contract was oral and involved the ourchase 
and ehle ef « gentlemen's furnishing goode business. The 
plaintiff's theory, clearly berne out by a prevonderance of 
the evidenoe, was to the effect that he agreed to pay $3500.00 
for the store, fixtures and stock of goods in the etore, on 
the representatiog that the owners of the store hed a three 
year lease on the premises, which they were in a vosition te 
aseign to the plaintiff, The fact thet the reesipt makes 
me mention of the lease, but merely refers°to the "store with 
complete contents (fixtures and steck)* in our opinion does not 
ig any way affect the question involved. In the first place 
the reeeipt wae «a document not signed by the plaintiff but 
by the defentonte, and even if it head been signed by the slain- 
tiff, evidence would be adwiseible in explanation of the transe 
sation, in connection with which it wae iseuede Hudson v. 
; 204 111. App. 348. 





The defendants alee contend that if the plaintiff 
wished to rescind the contract claiming fraud or aiegrepresenta- 
tion, he ahould have done se promptly, and thet he was not in a 
position to rescind after having, in effect, confirmed the cone 
tract by ‘attempting to secrete the goods," referring apparently 
to the plaintiff's etteapt to get the goods into a storage 
warehouse after one of the defendants bad sanaged to get the 
plaintiff out of the store while the ether one put a new lock 
on the door and closed the store up and then refused to give 
the plaintiff? possession unless he turned over the balance of 
the consideration. Im our opinion the plaintiff? is not shown 
to have done anything to preclude hia from declaring the con 


¢ract rescinded, and suing for the woney he had paid. 
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On the very first conference the plaintiff hed 
with the defendants, he asked xbout the lenge and they 
agwured hin they had a three year written lease, The plain- 
tiff «nd his endorser demnded the lease a few days Later 
when the notes wore unde out, os a condition precedent to 
the turning over ef the noteg. The evidence shows that 
repeatedly, before as well aa after the o¢earion last ree 
ferred to, plaintiff dexended the lease. After finding out 
who the lemtiord was and disesveriag that the defendants did 
mot have @ lease am they hed represented they had, the plein-. 
tiff, in response to further demands for the balence of the 
purchase prios, wtated that he waa not going te pay anything 
more until they produced the leame as they head agreed to. it 
was foliowing thie demand that the defendants managed to get 
the plaintiff out of the store and put o new look on it, and 
when the plaintiff attempted to get poasgeacion of the store 
ami thus get thet euch of the subject-matter of the contract, 
out of the control of the defendants, it may not be eadd that 
he was in any manner so confirming the contract ag to preclude 
hiw from rescinding 1+ end deaending beck hie woney. 


It ie true that the defencente mubmsitted evidence 
eontredioting that of the plaintiff end hia witnesses, om the 
iseue of whether or not the subject-matter of the plaintiff's 
purchase included a lease, but, se couns#l for the defendants 
pute it, in hia reply brief, “the question of whet exactly 
was the contract, was « queation of fact for the court,” 
the iseues being subsitted to the court without a jury. The 
eourt resolved that question in fever of the plaintiff and 
when counsel for the defendants pressed the court for the 
reagon for the finding, at the time it wma announced, the 


eR eee AER Aba Nara 
eS $ > Pee re — —2 
iat 2. i a ay i Tee 





J 
* 
> 
a 
* 
‘a 
3 





i ced Mistaiale odd womerataey, dass? cree ede ag. vibng! —9* lol ON 
yoda bac atens add een seating at —“ wats , J. 











8 fuahenety salt tees et a 9 nt ei | 
fase exnde opankivs ed2 ,eebun oth) — ! as: — ; 
oot RSL KeLaoweo 242 FATKA. ae. —“ eT | yt thetasaes 
Pag BURL 2A, oem HSE Eskeeweh ARihe 
hit ednchastad ei 640d qaPAVeREsSS fae eee. a ee 
ptaly oft ket wnt Sotnoan sit bas pede 0 goon ” ved hom 
⸗ te netted ect ret ohuacae wediteuy ot gnmegues ah tRh 
gasstuge yer  aeicg Soe Bee as game pekete * vf : | 
tl WF Reems Des wud? ae amet ae Aneechemg want the — 
hey OF Doganen eteohectah 42 dat beamed adh gabweltel i 
Baie 442 ao Mooi con « Per Soe oyode oot WY tao Wieeielg ane 
eters ag% to antenanecg 255 Bf heute, Musaiase at. ie 7 
soars noe ode be wes taamtengdon ott he domme taut — 4— 
fast blow sd tee ym OF yatnoneateh eat Ye prune yes 29 toe > 
—— 8 ea dactimue adhe ite aes ou commen yee , | 


4s — 5 9 Wa ig 
winen 8s Bont gribmanst faa oy net. f | 


4 





to ee eee Ps) 


{+ 


— 


2 — 




















se icles at is £5a7 











—— 


* 


— — ————— r 
 SeaPtxeles off x0k Lonmwwn em: igtind sees: bab — 
 phiomen tuts te mettenmm adie — ** 





fen 
eourt atated in substance thet he believed the plaintiff and 
his witnesses hed told the truth, while the defendants had, 
ae the court put it, “exaggerated tremendously in their testie 
mony on the materinl questions, end for that reaeon, where their 
testimony i9 not corroboreted, 3} don't give @ great deal of 
weight to it." From our exeninetion of the evidence aw we find 
it in the record, we are of the opinion thet the triel court 
wie entirely justified in the conclusion reached, 


For the reegous etated, the judgeent of the 
Municipal Court ia affireed. 


UOGNERT AFFIRMED. 





TAYLOR, Ped. AND O'CONNOR, J, GuNCUR, 
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MR, JUBTICE THOMEON delivered the opinion 
ef the court, 


By this appeal the defendant Asilway Company 
to reveree a judgnent for §000.00, recovered in the Superior 
Gourt of Gock dounty, by the plaintiff deorgia #. Weya, in on 
action for dosages for personal injuries suffered by the plaine 
tiff, by reason of the slleged negligence of the defentant 
company in the operation of one of ite enrs. 





Gne of the contentions of the defendant in suprert 
ef its sppenl ie that the plaintiff failed to make ovt her ease 
sither se to the alleged negligence of the defendent or he 
due eave. The injuries complained of were received by the 
plaintiff in o collision between « omall Ford runabout, in which 
the plaintiff wae riding with ber hueband and her gon, snd & 
qr belonging to the defendant company, at the intersection of 
Home avenue and Stenley evenue in the Villege of Berwyn, in the 
County of Cook, Illinois. lome avenue is a north and south 
street and Stanley avenue erosses it in » elightly northesat snd 
southwest direction. The defendant was operating = double track 
atreet reliway in Stealey avenue. 
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The latter ia referred to in the record as a half 
street, there being aporoximtely eleven feet between the north 
line of Stanley avenue and the north rail of the west bound 
track of the defendant company. Apparently there was no roadway 
on the southerly side of the atreet cer tracka, On that side 
the right of way of the street oar company was contiguous or very 
close to the right of way of the Chicago, Burlington & quincy 
Reiway Company, The orossing of the latter company at Home 8 = | 
avenue was protected by crossing gates, attended by a flagaan, 
but the oresaing of the defendant company was not so protected. 


The collision in question cecurred about one o' clock 
in the afternoon of Thanksgiving my, 1918. It wxe a dark, 
misty day ond a drizsling rain was falling. The automobile 
in question was being driven by the plaintiff's husband, in 
& southerly direction along Home avenue, in about the center 
of that street. The plaintiff's husband was sitting on the 
lef} hand side of the only seat in the automobile, and the 
plaigtiff wae sitting on the right hend or westerly side of 
that sent. Their eon, a boy of about eleven years of age, was 
sitting at his mother's feet on the floor of the automobile, 
with bis feet out on the rumiing board of the car. The side 
gurtaine of the ear were in place ao as to protect its occupants 
from the weather. The avtowobile was traveling at a speed of 
about fifteen miles an hour, and as it approached the crossing 
it slowed down to some extent; the plaintiff's hueband testi-~ 
fying that as he crossed the tracks he was going sbout ten 
miles an hour. The street esr of the defendant company was pro 
eeeding in an easterly direction, slong the track on the south 
side of the railway, and it struck the automobile a little behind 
the middle, pushing it over to the east side of Home avenue and 
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@ little to the south of the eset bound track of the defende 
ant company, and ewinging it around «#0 that it war facing in 
nbout a westerly direetion when the two vehicles osme te a 
ateamietill., The evtoasbile was not over-turned end none of 
ite ocoupants were thrown out of it. The teatisony tended to 
ehow that the antemobile me pushed up against « telegraph 
pole. 


The plaintiff's bueband testified to these general 
facts and further, that the front wheele of his car were on the 
track of the defendant company when he firet saw the car approach 
ing, about 20) feet away; thet up to that time he had heard no 
gong or other warning signal sounded; that the car was approech- 
ing rapidly, slthough he eould net tell the exunct rate of speed. 
After some further questioning, he testified that be would say 
ite gpeed woe ahout 26 miles an heur. %, oroes-exeninetion 
the plaigtiff's busbend testified that leoking through the 
isinglase windows in the side curtains he could probably see a 
distance of 300 feet; that there was not enough rain on them 
to obscure hie view; thet ae he approwched the tracks he locked 
both ways carefully, through the wind)! shield and isinglass 
curtaine - this, at & point sbout 25 feet north ef the tracks = 
and that he next looked when hie eheele were on the south 
tracke, and at this point he heard his wife aay that a car ras 
ooming., The plaintiff did not turn his ear in either direction, 
nor alter his speed’, snd alsost imediately the collision 
took place, fhe evidence wee to the effect that the plaintiff 
and her family lived sot far frow thie intersection and they wer 
all femiliar with ite surroundings. On the northwest corner of 
the intersection in question, there was 3 tennis club containe 
ing a number of tennis courts, which were surrounded by 4 wire 
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netting or fencing supported by the usval wooden uprights aad 
cross pleeea, About 150 fest west of the corner and near the 
sidewalk niong the north wide of Ganley avenue woe 2 gunll 
one story building used ae a club house, Age the plaintiff 
and her husbend approsched the ereasing in question there was 
nothing to obstruct their view to the etreet railway right of 
way from the west, between the crossing and this elub house, 
exoept « few trees sleng Home avenu® end others along Stenley 
avenue, and the uprights supporting the wire fencing. _ , 


The plaintiff's son testified in substance as his 
father did, He wtated that he was uneble to see out through 
the winder dn the side curtain without raising hinecif up 
@lightly, end thet he gaw the car through the wind=shield 
just before it struck then. He stated that the autosobile was 
peing driven ten or fifteen miles an hour and that he could 
not tell anything about the speed of the street car. 

The pleantiff alse testified in geneml te the facts 
already refarred to. Ghe stated thet se they approached the 
street car crossing she "wan just sitting, looking outj" that 
ehe did sot see anything until they were * just about upon the 
tracke;" thet as they were on the north track, the @reet car 
‘seemed to come Fight out of the mist or airj;* that it was then 


about SO feet away, oni that she did not uotics any gogg being 
sounded “as we started to cress the track.* Ghe etated that 
the @rect car wae approeeching very fast. On cross-examination, 
ghe testified thet the isinglaes window in the side curtain 
oprosite her wae about 6 by 8* and thet she could leok out 
through thie window, but she could not see very well on account 
ef the mist; thet "the fog was not te such a great extent, but 
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wie 
4% wae foggy;" that they were very near the ear track when she 
firet looked wp and eew the car, weich at that time was shout 
36 or 36 feet from theiy Line of travel; that she jomedistely 
said, "There is = oax;* and the next moment they were on the 
track and had been struck, 


Yor the defendant, one O'Donnell testified that 
at the time of the occurrence in question, he was walking west 
along the north side of Stanley avenue, ot a point something 
over @ bleck and approximately 400 feet east of Home avemne, 
and thet he eaw the automobile coming south on Home svenue and 
the girest car coming cast on Stanley avenue; thet it anpeared 
to him the automobile was slowing up fer the crossing; that he 
gould not form an idea a8 to the spee@ of the street car, but 


he would say it was traveling et “an ordimery rate;" that he 
had ne diffieulty seeing the atreet oor coming from the west; 
that he firet saw 14 when it ees about ea block weet of Home 
avenue and he first saw the automobile when it wae passing the 
alley one half bleck north of Stanley avenue. On cross exemina~ 
tion be teetified that there was an appreciable sleek in the 
speed of the automobile ae it appresched the crossing; that 

just previous to the collision he heard a belly that thet was 
all he heard = “there was a gong ond & orash.* 


@ne Blagek, a boy about 15 years of age at the tine 
af the occurrence in question, testified that be was on the front 
platform of the street oar, stunding juet behind and to the 
right of the motorman; that he firet saw the automobile when it 
waa about 60 feet from the orossing, at which time the street 


ear wae shout 160 feet from Home avenue; that at that point, the 
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of< 
motorman begen to wing his gong; thet the xotorman started to 
slow down, about 6O feet from the croesing; thet the autosobile 
wae going &t « "moderate rate*; that he could sec theough the 
glass at the front of the street car for a distance of tro or 
three blocks, 


| another boy named Stibek, who wis vith Blasek stand- 
ing on the front platform of the car with his back to the frent 

of the car, testified that sbout 150 feet from the crossing 

the motorman started ringing hie gong and he saw him reverse 

his motor; thet the omr was going between 18 end 20 miles en 

hour when it started to slow down; thet he 4id not see the 

automobile until it waa right in front of the car end on the 

waile; thet he could see over a block out in front of the car; 

that the automobile wos going at » nederate rate ef speed ae it 

got ontthe track. 


One Gehive, the Chiesgo, Burlington & @uinecy Raile 
toad Company's flegnan at Home avenue, testified that he did not 
sec the collisiog but heard the oragh ani then looked up from 
his shenty ani sew the street car pushing the sutescbile over 
to the side of the atreet. He teetified that a train had just 
gone by ani he hed been attending to bis gates; that he could see 
» train, on thet dey, four or five blocks away. 


the sotorsan of the defendant's etrest oar terti= 
fied that he first saw the automobile when it was about 150 feet 
north of the crossing and at that time he wes about 126 feet from 
Home avenue, tuning about 16 mile an hour; that be then gave 
his car an applicetion ef alg te bring it under control, «nd 


began seunding hie gong continuously; that a2 the automobile 
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approached the crossing it decreased ite apeed, as if com 
ing to & stop and then started up te cross the crossing, and 
when he saw it start up, he gave his cer an emergency appliea~ 
tion of air and reversed the moter; thet the esr then slid 
along the rails betreen 95 end 30 feet and came into collision 
with the automobile; that hie judgsent was thet the automobile 
waa going about 10 miles an hour when it was struck; that he 
Could see about tee blocks through the front windew ef his oar. 


Et is conceded thet under the law of this ttate, 
such negligence as the plaintiff's husband wy have been guilty 
of, in ths operation of his automebile, aay wot be imputed to 
the plaintiff, And on the other haad, before the plaintiff 
oould be permitted te recover, it wze incumbent upon her te 
allege and prove thet she, herself, woe in the exercise of 
reasonmble onre for her own safety upon the eecasion in question, 
in our opinion, on the evidence as we find it im this record, 
the substance of which bags been briefly stated, the questican 
of the négligence of the defendent and alse the question of the 
@ue care of the plaintiff, were for the jury, for it could net 
reasonably be anid, either that the defendent wae free of negite 
genee or that the pleintiff was not in the exercise of due care, 
se a matter of law. 


Tne defendant eontends that the triel court erred 
in regard to the inetructions. I, this connection, the court 
geve an instruction reading ae follows: 


“You are instructed that if you believe from 
the evidence that the plinintiff, while in the exercise 
ef ordinary osre for her own safety - if you believe 
cron gesting. on wanes Pere Gell 9 exercise ef such 
care = wae injured az e direct result and in eee 
ef the : parte of the defendent as charged in 
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aofle 
—— er one of the counts thereof, if you 
believe fron the evidence that the defendant was so 
negligent, then you should find the defendant guiltye* 

We have been referred to wany eaeee involving in 
structions telling the jury in gubetance thet the cleaintiff 
wae entitled to recover if he bad proven the negligence charged 
in the declaration or any count thereof, In some onges, in- 
structions of thia kind have been approved and in others 
they have not been. In Sohlander 
Ge., 783 Ill. 164, the Suprese Court anid thet “the practi 
of giving instructions referring the jury to the declaration 
has been repeatedly disapproved.” in our opinion, the prac- 
tiee should never be followed. Leratte v. Director Gene: 
$06 Ill. 348. The jury as & rule dose net heve oecasion to 
se the declaration nor hear 1+ read, 2n2 it would prebably 
have « tendency to confuee them if they did. Im our opinion, 
the prover prattice ia for the trial eourt, in the inetrac- 
tions, to advise the jury in simple, plain longusge, what the 
eubstance of the allegations in the declaration is, and that 
the issuee preacnted for their decision are. As atated by the 
Supreme Court in Exjeger ¥. surore, & 
R48 J11. S44, if it is proper to give such an inseruction at 
ali, "1% gan only be justified where the declaration is a som 











plete statement of a cause of aetion.* in sur opinion, howeres 
neither the case last cited nor the case of Steur 








— upon by the defenient, in contending that the giving of 
the inetruction above quoted wae erroneous, support thet conten- 
tion. In both ef those caser the declarations contained allege- 
tions, respecting the care and caution exercised by the pisine 
tiff while he was riding serogs the traszs of the defeniants, 
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and there waq a controversy ae to whether the plaintiff had 
been in the exeroise of a proper degree of care, in persitting 
himself to be placed in the position of danger which resulted 
in hie injuries. It wag held thet the effect of the instruce 
tions involved in those cases, wes to liait the exercise of 
care and caution of the plaintiff to the time when he wea in 
danger, regardless ef hie conduct in putting himeecif in that 
position. The declaration involved in the case at bar is not 
open to that objection, for the sllegetions in the various 
counts, as to the care of the plaintiff, were to the effeeot tha 
*gaid plaintiff was then ond there and therefefore, and through- 
out all of geic occurrence, in the exercige of due care and 
&iligence,* 


or are we presented in the case at bar with a situa- 
tion such as wae presented in the ose of Schilouder 








struction roy end where the declaration contained « count 
which made certain allegations of negligence which rere supported 
by the evidence but which were not such as to entitle the plain- 
tiff te recover. father, in the cage at bar, 1+ ie contended 
thet one of the counts, namely, the second, cogésined certeined 
allegations of negligence, which, although on their face they 
made out a cage of negligence, were not supported by the evidence. 
In that aitwation, we are of the opinion that the giving of the 
instruction, while not good practice, was not such errer as would 
warrant the revers#l of 2 fudgsent for the plaintiff, As was 
pointed out in goott v. Peylin & Orendor?f Ge., 345 111. 46¢, the 
effect of Section 78 of the Practice Act (Onhill’s I1i. Statutes, 
oh, 110, sec. 78) is *to require the presumption to be indulged 
in such cases, (where there wae a general verdict under several 
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counts, one of which wae bed) thet the verdict was based on 
the good counts to which the evidence was applicable." ven 
though, therefore, evidence was not subaitted in the case at 
bax, im aupport of one ef the counts of the declaration, we 
are obliged te indulge the preaueption that the verdict of 
the jury, Tor the plaintiff, wee based on those counts to rhich 
the evidence presented wee applienble. Further objections are 
urged by the defendent to thoee counts also, out in our opine 
ion it would serve no purpose to refer te thes in detail in 
this opinion. It i» asufficient to aay thet re are of the 
opinion thet those sounta vere good and it ie not contended 
that they rere unsupoorted by the evidence, 


Further complaint ie wade by the defeniant of another 
instruction given by the trial court, reading aa follows: 

*The court inetructe the jury that it ie ine 

ful for individuale to drive end roe and repaes upon 
public etreete and highways, 2nd in doing se to sross 
and reeroes atrect oar tracks, exercising ordinary 
—— * ng #0, ond —9* it is —* duty of ge A 
e » Street cary companies, operating sare upen yp @ 
atreete to be on the Lookout and sake sesagenble neagure 
te avoid injuries to persene rightfully driving on the 
street." 

As to thie imetruction, it is contended thet the 
Geclaration contained no allegatiog te the effect that the 
defendant failed to maintain « lookout. In our opinion, thie 
ie not a valid objection te the inatruction., I¢ dees not tell 
the jury that it woe the duty of the defendant te *msintain® 
® lookout, but that it wen ite duty te "be on the lookout.* 
The firet count of the declaration comploined of the alleged 
negligence of the defendant in carelessly driving ite osr over 


the Home avenue crossing, at o higher rate of speed than was 
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law, and to give it woe not error. In Oop 
& judgment for the plaintiff was reversed, ameng other reasons, 
for the giving of a similar instruction, in view of the evidence 
there presented. In the state of the evidence im the case at bar. 
we are of the opinion that the giving @f the instruction was 
not improper. 

By another instruction the court teld the jury thet, 


prudent under the oiroumstances; and the third count of the 
declaration complained of the alleged negligence of the de~ 
feninnt, in that ite servants "se carelessly, recklessly and 
improperly drove ond managed the eaid street car, without 
slackening the wpeed thereof, or ringing » bell ar sounding 
& gong, giving any notice er warning of the approach of the 
anid car," thet by rengon thereef, the plaintiff was ine 
jured. These allegations involved the general question of 
whether the motorman of the car in question was “on the leok- 
out," and the question of whether he had teken reasoneble 
measures to avoid the collisions 


Further complaint is asce of another inetruction 


given the jury by the trie) court, reading oe follews: 


"if the jery find, frow the preponderance of the 
evidence, thet the pleintiff eas injured, ag charged 
in her declaration, by reagon of the alleged negli- 

: of the defencent, emi that at and befere ¢ 

we of receiving auch injury the plaintiff was in 

the exercise of orfinary care ond caution for her 
own enfety, oni that when injured she wae riding in 
the wats obile in question with her husband then, even 
though it should appear that ber husband was guilty of 
aome want of care that contributed in some measure to~- 
ward the — about of the accident in question, 
guch want of ®, if eny, on the pert of phaintiff's 
husbend, will net be imputable to the plaintiff.* 





That instruction is « correct statesent of the 
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if they found the issues for the plaintiff, they might 

award her, as damages, such sum as in their judgsent, under 
the evidence ond instructions of the court, micht be a fair 
compensation for the injuries she had sustained, if any, s0 
far sa such damages wore clsimed and slleged in the declara- 
tion. Here agzin we heve an instruction referring to the deo 
elaration, and the point ande is that the declaration alleged 
numerous injyries which rere not supported by the testimony 
and it ia argued thet if the jury "had get held of the éde= 
Glaration at any tine* they would have been advised of sone 
injuries, which were alleged therein, but as to which there is 
mo teatinony. As was pcinted out by the Supreme Court in 
Zxiecer ¥. Aurora, Eigin & Ghices> &. 8. So., supra, *The 
theory in the cases in which the instruction (one making 
references te the declaration) has been held unobdjectionsble 
is, that it merely refers the jury to the declaration te 
aeoertein what facts are sverred and orders a verdict if 
such facts have been proved.” of course, the jury in the 
case at tar did not see the declaration which the pisintiff 
had filed and did not know what damges she claimed therein, 
and the only object in making reference to the decleraticn, 
was to advise the jury, in 2 general say, that the plaintiff 
@ould not recover any dssages except those cleised in her 
pleeding, sn4 the instruction did not rarrant the ararding 
of any damages excest such ea were warranted “under the evi- 
denee and instructions of the court." There was no error 
involved in this instruction. 


During the triel of the ease, some evidence bad 


been presented, over objection ef counsel for the defendant, 
to the effect thet there wes no geteman st the crossing in 
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question end no one thers to indleate the appreach of the 
gar, Iy thie connection, the defeniont requested the sourt 
to instruct the jury se followe: 


"Tre defendant is net char, the ——*— 

in this vane Bagge any weal iguase ragabdine the faile 

hed omg a eres or « watehbaan or “sigue at the 
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The court refused thie inetruction and this alse 
was nagigned es error. it appears from the record thet at the 
time the inetructions were being exemined by the court end 
evunsel for the defendant wae urging the giving of this ine 
atruction, the court stated thet the inetruetion would be 
given wnless counsel for the plaintiff would estate te the 
jury, in connection with bie closing argunent, that the 
plaintiff msde no claim ageinet the defendant becouse of the 
failure ® maintain go tes, 2 wetcbuen, of signiie at the erosse 
ing. Gounsel fer the plaintiff stated that he would ao state 
to the pfary, whereupon the court marked the inetruction refused, 
ig, connection with hia closing argument, counsel fer the plaine 
tiff did make the statement im question to the jury, Tech 
uieally, it may well be said, ee counre] for the defendsnt 
argué, that thie stetenent did not teke the place of the in~ 
etruction, ani in our opinion the defendant ms entitied te the 
instruction and it should have been given. Ye are of the opine 
jon, however, that the action of the trial court in this ree 
gard was not such as to warrant a teversal of this judgnent. 

In view of #11 that took place, it esmmet be considered that 
in xeturning thelr verdict the jury besed it, in any respect, 
wpon the absence of gates or a flagwan at the eressing. There 
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had onjy been slight reference in the testimony to thet 
subject, end it auet have been entirely clear to the jury, 
that the claim of the plaintiff wee that the car eas operated 
ever this spot in a negligent manner, and that by reason of 
that end that slone, the plaintiff was claiming damages for 
her injuries. 


The further point in sade by the defendent in sup- 
port of ite appeal, thet the plaintifr was persitted, over ite 
objection, to shor her imability te pay for certein osteopathic 
trostments she het received after the ocaurrenos in question. 
Rearing her erces-exeminetion it wae brought out that the plaine 
tiff hed reoeived these trentaents, and on redirect exeninae 
tion she was evked how many treatments of this kind she had 
reovived and she replied that there were three, and she was 
then acsket why ehe discontinued them and she replied thet it 
was beanuse she could not afford thes. This was net proper 
re-fireot exewinetion, a¢ it bed hot been brought out on eresse 
examination thet the plaintiff hed token only « few treatments 
and then discontinued thea. There wus, therefore, no covssion 
for any explanation aa to why she had not taken wore of them. 
We eee no rengon, however, for disturbing the judgment by 
veagon of this aatter, which wee culte trivial. There is no 
gontention made that the dsunges are exoranive. 


Fer the reasons given, the judgnent of the Superior 


eourt is affirmed. 
AFT IARE De 


TAYLOR, ?.3. ale O*CORWOR, J. coNCUR. 
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GARAH ALTHAUSER, oO) UV 


Appell GO, 
APPEAL FROM 


Ve CLROUIT GOvRT, 
Cook GoOueTY, 


SARAH KOHN, EY Al On appeal of | 
SARA KOHN, 


Appellant. 


Opinion filed June 11, 1924, 


Bu. JUSTICE THOMSON delivered the opinion of 


the eourt,. 


The complainant, @areh Althausen, filed a bill 
in equity to foreclose 4 mortgage given by the defendant 


Garah Kohn, to seaure her note in the aum of 710,000. fhe 
defendant interposed a defense of ueuryy, and made a tender 


in open court of the anount which she admitted was due on 

the lean. fThie tender wie refused. It wes alleged by the 
defendont in her anovwer, that although she signed the princi- 
pal note in the sum of $10,000, the indebtedneas wee in fact 
only $9,410, ae that wee the smount received by her on the 
lean, the balance of $590.00 being retained by the complein= 
ant, thie asking the lean usurious. fhe issues were referred 
to a master, who found the ascunt due on the loan to be $9,750. 
¥Yollowing the master's report, a decree wos entered accordingly 
in favor of the complainant. fo reverse that deores the defend- 
ant has perfected this appeal, 


ly, Support of her appeal the defendant contends that 
there are tro substantial variances betwoen the bill of complaint 


and the evidence and the findings of the maatef, The bill of 
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eouplaint alleged that the loan had been made to the defentant 
by & Mra. Sehate, who was the complainant's daughter, and that 
at a later period the complainant had purchaged the loon and 
was the legal owner of it, at the tine of the filing of the 
bill, ‘The master found from the evidence that the loan was 
negotiated with the complainant in the first instances and not 
with her daughter. In our opinion, this is quite iamaterial. 
That the caeplainant was the legal owner and holder of the 
indebtedness at the tine of the filing of the bill is nog 
questioned. At the time application was made for the making 
of this mortgage, complainant was preparing to leave for New 
York and shortly thereaftershe went to Hew York. There is 
geome confusion in the testimony on the question of whether 
the loan wee consummated with the cottplainant or with her 
daughter, after the complainant had left for few York. It 
seems from the evidence in the record that the wother and 
daughter had a joint bank aceount, and their eccounts were, 
at least to some extent, intermingled, and the daughter vas 
in the habit of negotiating leang in behalf of her eother. 
Whether the arranceacnts for the mating of the loen were com 
pleted with the sother or with the daughter, or whether the 
latter transferred the lomn to her mother, in no way affeots 
the fact that the defendant got the momey and is now indebted 
to the complainant te the extent of the lean. 


It is eleo contended that a variance exiets by 
reason of the fact that the bill alleges thet the @efeniant was 


indebted to the cowplainant in the sua of $10,006, whereas the 
gaster found the amount of the indebtedness to be $29,750. 


Such @ fact dowa not create a variance, of scurse. In this 
gaee there was a dierute between the parties as te various items, 
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the complainant contending thet the defendant wae indebted 
to her in the fall awount of the face of the principal note, 
and the defeninnt contending thet eh+ vae entitled te several 
eredite. If it be found that the defendant was entitied to 
ene or wore of thore eredite, that sould im mo sense be said 
to be & varioncs, it war not denied thet the defencant did 
execute the pringipal note in the eux ef 910,006. 


The chief defense relied upon by Hrs. Kohn is that 
of usury. The evidence shows that the complainant and her 
deughter were represented by © lawyer named Diawond. the 
complsinant inwigted upon having ber lawyer prepare the mort~ 
gage pepers, for which she told the defendant or her brother 
who was representing her, there would be a charge ef $106.00, 
which she would expect the defendant te stand, When the parties 
were ready tc cloce wp the loen, the semplainant or her daughter 
gave Diamond a sheek for $9,410.00. Dianond retuimed the $10.00 
and gewe the Gefendent bis check fer the talance of 29, 00,00 
leas $4.16 for revenue wtcepe aud recording fees, The complain= 
ant retained the belence, $590.00, and it was this which is the 
beale of the écfonee of veury, intercross’ by the defendant. 


The eneter found that the defendont through her 
brother negotiated the loan through ® broker waned Rubin ond 
that bis commission smounting te $366 waz paid te hia by the 
complainant out of the $690.00 she retained at the tise she 
turned the procecda of the Loan over to the defendant. It is 
the defendant's position that the evidence was such ss to show 
that fubin wae not soting in the capacity of a breker fer the 
defendant, but was, in fact, the complainent's egeat. The 
@videnes showed that Rubin was in the real estate business 
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and had known all the parties iovolved fer some time. He 
testified that the defendant's brother, who, secerding to 

the evidence wae seeking to arrange thie second mortgage 

for hie sieter, seked the broker where he could get a $16,000 
second wortgage on some procerty located on Yedieon street in 
‘the City ef Chiczge, and thé broker suggested the conplainant, 
Apparently the defentant's brother sew the complainant and the 
latter was wowilling to make the lean requested and a few days 
later the defendsnt's brother saw Rubin agnin and told hia of 
the re@ult, and he then told Mubin he would like te get @ 
loan on some other property located on Soosevelt Koad, and 
Rubin suggested thet be go and see the coaplainant on that 
proposition, A few doye after that he again eaw Rubin and 
told him thet he bead arranged the lowm with the compiainant. 
it sppeara, that in the weentime, the complainant's daughter, 
re, Sohats, bad enljed fubin up ond asked him chat he thought 
ef the seourity and whether he felt the loan would be a safe 
one and he told her that it was 011 right, that he hed acld 
thie property to the Keobne and knew what they paid for it, and 
apparently, on Rubln'« recommendation, the complainsnt accepted 
the appliestion for the lean, Kwbin further testified that 
ir, Kohn told him he hed agreed to pay $600 as 2 cowminsien 
for the making of the loan ond that he had spoken to complain 
ant or her daughtor about taking onre of hie (Mubin's) fees 

in the cage and thet he eaid something about the witness going 
over to the complainant or her daughter te get his commiesion. 
Ke further testified that he received $300 as bis coaniesion on 
the loan and thet the usual rete on eecond wortgage loans was 
10% per year, and further, thet it is the custom with regard 
to auch leans, to sake the buyer pay all expenses ineident to 
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the lean. Kotm testified that he did not expect to pay Rubin 
a comuiegion ond thet when he discussed the making of the loan 
with the complainant, the latter e214 nothing ebout paying 
Rubin a gcomnission, wre. Sehate testified that Kohn first 
eaw her aother about making the loam on the Wadisos street 
property, and that thie loan wie nits and ubout three weeks 
later ltr. Kohn returned and sew the witness about the Loan 
thet wae madej; thet Kohn stated: that Rubik had sent him te 
them; that Xohn wanted to know what it would cost to make 

the loan and the witmess acid ghe tould expect him to pay 

all the expenses; that she would want imeurance and a guaranty 
policy, aad alee thet eh@ would vont Br. Slanond to look over 
the papers and see if everything we «ali right and thet she 
would alao expect Rubin's comuiesion te be paid; thet Zohn 
eaid he didm't eare to know anything about expenses but only 
wanted to know wiat it would cost, ~ *You poy out the expenses'}- 
and she tojd him it vould cost $600; that he enid he supposed 
that wae ae cheap ag they coold get it anywhere, and he said 
be would make the loan with then, whereupong the vitness asked 
hie to give her lewyer a lege) description of the property so 
he eowld leok it up ad see if it was all right; that er. 
Qianond wade aut the papers and lesked up the recorde; that 
the expenses in connection with the preparation of the papers 
wan $10.00, ond for looking wp the records and examining 

the title, $46.00; that she included the $10.90 item for the 
preparation of the papers, in the check for $9,410.00 which 
ghe geve to Diamond, but she 4id not pay the $40.00 until 
later ne he wag doing work for them right along end she paid 
him thie charge in connection with other items which she and 
her acther owell him. Ghe also testified to the payment of 
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$300.00 to Rubin ac his comadession, On cross-examination, 

she tentified that in making this loam ehe relied en Rubin's 
judguent about Kohn'a integrity and also as te the value of 

the property. che testified thet she ond her sother frequently 
bought mortgage paper, usually through a broker, and that 
tubin had negotiated a good many loane for them. 


In our opinion, the finding that “ubin wae net 
representing the complainent in thie transaction bet aust te 
considered az the defendant's breker and entitled te 2 com 
wiseion, wae fully warranted by the evidence. Kohn wae seeking 
$o place this second sortcage loan and for thet purpose made 
application te fubin ond the latter referred him te the coae 
pleinant. fubin hed pleced other leana for Kohn. ie testi- 


fled that he placed other loans for him with the Mid-City Trost 
& Gavings Genk. He eleao testified thet he had sold several 


_pleses of property for Koehn. The evidences deen not show, nor 
is it Glaimed by the defendant, thet the complainant got any 
part of this commission, Mra. Schate testified that she told 
Kohn she would expect him, to pay fubin's commission, tegether 
with other itema she mentioned he would have te stand out of the 
proceeds of the Lean, ond that he, in substance, wanted to 
know what deduction it would be necessary te wake to cover 
these iteus, she to pay these expenses direet, and she teld him 
it would be $600.00, to which he agreed. In effect, therefore, 
the payment of a $500.00 comuission out ef the proceeds of this 
loen by the complainant or her daughter, masat the direction 

or request of the defendant, sade through her brother. It is 
true that Kolm‘'s testimony in some respects contradicts that 
gubsitted in behalf of the complainent. However, it is for 
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the defendant to make out her defense of usury, by » pre- 
ponderance of the evidenes, and in our owinion, she failed 
te do go as to thie item of $500.60, which went to Rubin ae 
& Commission, Wher all the elreumetances to which we heve 
veferred, it would seem that Subin should be regarded as the 
defendant's agent rather than the complainant's and it was 
multe proper for the complainant to require the defendant 
$0 take care of thet commiegion, cut of the proceeds of the 
loam, CGompleinent has onlied our attention to the onee of 
deroomb, 100 111. 611. %e deo not regard that once 
in point, fer tere it was clearly shown thet the broker ine 
volved wee the agent of the lender rather then the borrower, 
Salds 105 Tile * 
——— Gimilar to the one presented in the ease 
at bar, end in those easee it wa held thet where, ot the 
béxrower's direction or request, mounts wereheld cut of the 
preceris of the leans for the purpese of paying comalesions 
to agents or brokers whe had acted in the negotiations in be= 
half of the borrowers, it could not be comeidered ac making 








im our opinion, the onses of Eihlhelg v. 





the leane USUTLOUR. 


in cur opiigion, the master also correatly found 
that Mr. Oiaswond made « charge of £46.00 for examination of 
the records in the reeorder's office, a0 as to ascertain 
the condition of the tithe, which wos a fair ané reasonable 
charge for hie services, and thet thie was a legitimate and 
prover retuotion for that purpese, andi did net sake the lean 
‘ 
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The asater further found thet the complainant 
@ae within her righte in demanding th: produetion of « good 
abetract of title er quxranty poliey on the property snd that 
she aight properly heve procured the sem ond paid for it 
out of the proceeds of the loan, vith the item ef 9259.00 
which was retained for that purpose, but the saster further 
found thet the complainant had eatiefied herself ac to the 
title of the property, through the exumination made by mr. 
Diawond of the reoorda in the Recorder's office and that she 
hed not paid out any part of the $956.00 for om abstract of 
¢itle or guaranty poliey covering the loan, and thet, there= 


fore, e2id payment of $260.00 whould be oredited upon the 
principal indebtedmews of 910,000 end thet intereat should 


be charged from the date of the principsl note, upon the eum 
of $9750.00, It im usual in 211 leans euch ag the one ine 
volved here, for the borrewer to furnish an abstract of 

title or a guaranty peliey cavering the loan. Yrs. Sohate testi- 
fied that she aentioned thie ae one of the requirements, when 
My. Kohn asked how euch 14 would coset te progure the lean frou 
her or her mother, ond thease items were item te which Kohn 
agreed, according to her testimony, Ye are not prepared te 
eny that the fact thet ultimately they were not insisted upen 
but that complainant wae satisfied to rely upon her lawyer's 
exemination of the records in the Reeosder's office, indicates 
any intention upon the complainent's part to gain a usurious 
return on thie loam, In determining whether the exeential 
@lementa of ueury are present in a given case, the intention 
of the parties, aa they are made to appear from the facte and 
cirounstences, may be considered in connection with all the 
other evidence in the ease, Slewene v. Grane, 734 111. 215, 
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The offense of usury io penal in ite asture 
and 1¢ wast be proven ae laid, in a euit in chancery as 
well as in an action at law, Goodwin ¥. Bishop, 60 111. 
app. 145. To make out such «a defense, the burden is on 
the defendant to show by « preponderance of the evidence 
that the usurious elements of the contract, as set forth 
in the pleadings, were present in the contract which the 
parties actually tntered into. in cur epinion the saster 
properly found, and the shanosllor properly held, thet the 
defense had not thus been made out by the defendant in the 
case at ber, 


Fer the rearons eteted, the deeree of the 
Girevit Court ie «ffirmed. 


HEUREE APF IREN Ds, 





TAYLOK, Pad, AMD O'OONNOR, J. cONCUR, 
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Liants, oF) (x st ef © 
APPEAL FROM 
Ve MUBICIPAL GovaT 


OF CHICAGO, 
SIGNOWD GRERNBAUM, | 


Appellee. 
Opinion filed June 11, 1924. 


BR, JUSTIC€’ THCHBOR delivered the opinion of 
the ovurt. 


@y thin apres) the pleintiffe seek to reverse 
an order ef the Wumieips] Court, vacating and setting aside 
@ judguent for $1927.00, whieh they had recovered age inst 
the defendent. The order appealed frou was entered on 4 
petition filed by the defendant mere than thirty days after 
the judgwent in faver of the plaintiffia had been entered, 


The plaintiffs had been tenants of the defendant, 
under a lense for « term beginning May 1, 1921, and ending 
April 306, 1922, and in connection with this tenmacy and unde? 
the terms ef the lease, the plaintiffs hed deposited $1800,00 
with the defendant as a gueranty for the performance of the 
covenants of the lense. fhe lease bore the date, April 6, 
1921, but it wee apoerently exeouted tay 6, 1921, for it 
bears the notation that it wae executed “in presence of ¥.7. 
Me@ullough, ay Gth, 1971." By the terae of the lessa the 
plaintiffs covenanted, among other things, thet uo intoxicat- 
ing liquors would be sold, stored, kept, distributed or given 
away in the deaieed prewiaes, during the ters of the lease. 
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The plaintiffs began thie suit sbeut « sonth after 
the expiration of the lease, eeeking thereby to recover the 
$1800.00 deposited by then with the defendant, se « guaranty 
for their performance of the covenants contained in the lease, 
together with intereet thereon, the defendant baving refused 
to return the money as requested, Sy their atatezent of 
@isim the plaintiffs alleged thet they hed performed all the 
covenants contained ia the lease. The defendont filed on. 
affidavit of merits, admitting that the $1600.00 in quese 
tion had been deposited by the plaintiffe with the defende 
ant, aa nlleged, but the defendant denied thet the pleintiffs 
had performed the covenants contained in the leose, and alleged 
“that the plaintiffe e014 er omused te be geld on the premises 
gesoribed in the lease * * * intoxienting liquer, contrary to 
end in violation of the law and of the agreement ef the plain- 
tiffs with the defendant." Im thie affidavit the defendant 
further set forth that ae a result of the alleced aale of 
intoxicating Licuer woon these premises, by the plaintiffa, 
® bill for injunction wee filed by the federal authoritics 
against the plaintiffe and the defendant, in the United 
States District Court, te enjoin the sale of intoxicating 
Liquor upon the premises, and for shateaent, aa & result of 
which the defendant had sustained damages in exeeas of the 
sum sued for. 


Ho jury dewsnd war filed by either party and on 
Oetober 3, 1922, the case was resched for trial, in due course, 
without a jury. The defendant failed to uppear at the trial 
and after hearing the svidenes the trinl court found the iseues 
for the plaintiffs, assessed their damages at the suu of $1927.00 
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and entered judgrent for that amount in fever of the plain- 
tiffs. (m Boverber 15, 1vag, the defendant subuitted s notion 
to vaonte the judgment out before thig sotion wae disposed of, 
nau@ly, on December 1, 1922, the defendant was given leave 
to file w petition te vacate the judgaent, and won the file 
ing of thie petition the plaintiffs demurred te it. fhe trial 
eourt overruled the plaintiffs! dewurrer, end, the plaintiffs 
electing to stand by the demurrer, the court entered the order 
appealed from, granting the relief prayed for by the defende 
ant in his petition, vacating and setting aside the judgeent 
whieh the plaintiffs had recovered on October 3, 1922, 


The petition of the defendant on which the order 
appéesled from wae entered, set forth that at the tine the 
defeniant's appearance wie entered, i¢ had been the intene 
tion of the defendant's attorney to ask for a jury trial and 
to moke auch deatnd in writing; that, according to the office 
copy of the defendant's apresrance, the demanit for a jury 
trini eppeare to have been made; that sinee the filing of 
the defendant's appearance it had been the belief ef the 
defendant's atterney that the eult exes to be tried by @ jury; 
that no jury calendar hed been prepared at any time since 
the eohmencenent of this suit and thet it would not have 
been reached for trial before « jury, up te the time of 
filing the defendant's petition nor until the next jury 
qnlendar hed been meade up. By is petition the defendant 
further set forth that neither he ner his attoracy was aware 
of the fact that the enge had been get for trial on October 
3, 1982, ror that judgment had been entered in the case at 
thet tine, and that no knowledge of euch judguent cane te 
either the defendant or his attorney, until after the service 
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of a writ of execution on the defendant on Sovember 13, 1922, 
The defendant further set up in bis petition, that the gudg- 
went in faver of the plaintiffs wae erroneous, in that it 
exceeded the a6 damnum atated in the praecipe and gummons, ae 
well as the amount claimed in the plaintiffs! statement of slaia, 


By hie petition the defendant further set forth 
that he had = good defense te fhe plaintiffs’ elsia, which 
was thet the plaintiffs gold intoxicating Liquore on the 
leeeed premises, contrary te the terce of the leese and in 
Violation of the United States’ lars and thet by reason of 
*gueh eale® the Pedern] muthoritiee had filed a bill in 
equity againet the plaintiffs ond the defendant, aa owner 
of the preaiacs, on April 22, 1921, on which dete « teapere 
ary injunction wea lierued in the federal Gourt, enjoining 
the plaintiffs from selling intoxieating Liquere on the 
premises; thet 2 finel hearing on that osuse wae heard in 
duly 1932, at which tine the temporary injunction was made 
permanent and the defentont wes enjoined frem oecupying or 
waing the presiges for a year thereafter, It we further 
alleged by the defendant im hie petition, that the plaine 
tiffea had committed the acte referred to without hie knorledge 
or consent, and that by reeeon of the premises having been 
@lesed by the Federal Gourt, the defendent bed been unable te 
@omupy or rent the premises, es & result of which, he had 
been damaged to an extent in excess of the asount claimed 
wy the plaintiffs in their suit. 


it is provided by section 31 of the Municipal Court 
Act thet if no motion to vacate, set aside or modify a judge 
mont entered.in the Municipal Oourt, shall be submitted within 
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thirty daya after the judguent is entered, it shell thereafter 
not be vacated, get acide or modified, except on anreal or rrit 
of error “or by & bili in equity, or by @ petition to said 
ihmicipal Court, setting forth grounds for vacating, setting 
abide or sodifying the same, which would be sufficient to 
cause the gime to be vacated, set aside or uedified, by e bill 
in equity;" provided further, that all errers in fact, which 
might have been corrected by a writ of error goram nobis, at 
oomaen law, may be corrected by sotion in the asnner provided 
by law forgimiler eases, in the Girewit dourt. The petition 
eubmitted by the defendant in the case et bar, was one pare 
porting to set forth grounds for vacating the judguent ree 
eovered by the plaintiffs **hich vould be sufficient te esuse 
the eame te be vacated, set aside or modified by & bili in 
equity,” ag provided in the section referred te. 


Gitation of autherities is not needed in support 
of the well established proposition thet in order to obtein 
relief from a judgnent st lew,in a court of equity, one must 
show that he hes a good defense to the action at law and that 
the judgeent waa the result of some mistake, fraud or accident, 
unaixed with any négligence on the part of the party seeking 
the equitable relief, end against whom the fudgeent «at law was 
entered. in our opigion, the petition submitted by the defende 
ant in the case et bar wes gubject te the dewurrer interposed, 
both beoause it showed on ites face that the failure of the 
defenient te appear at the trinl of the aetion at lew was due 
t@ the meghigenes of hie «gent, and also because the petition 
failed to show that the defendant bed a good defense to the 
action at law, Gounsel, vho had been retained to represent the 
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defendant in the action at law, intended filing demand for 
® jury tris] but for some reason that was net dene and this 
resulted in the default judgnent being entered ageinst the 
defendant, md thus the defendent's default must be charged 
to the negligence of the defeninnt's representative, and 1% 
way not be ania to have regulted from euch an accident or 
mistake ag con be mage the basie of @ bill in equity, to set 
agide the judguent, or s petition in the tunigipal court 

in the nature of auch a bill. Fuller v. Little, 69 i11. 839; 
Allen v. Soith, 72 311. 331; Clark v. Ewing, OF Ill. 572; 
Barc ¥. Barham, 124 111. 195. 


Furthermore, it apveere from the record that the 
plaintiffs deposited the $1906.00 «ith the defendant, to eee 
cure their observance of the covenants of their lease with 
the defendant, for « tera beginning May 1, 1971. By his peti- 
tion, the defendont complains thet the plaintiffs soid liquor 
on the premises, contrary to theterms of their lease and agreee 
ment with him, and thet by reagon of “such sale" the Federal 
guthorities had instituted injunction proceedings on April 
22, 1921. Necessarily, the offenses alleged in the bill filed 
by the Federal authorities, muat have teken place prior te the 
time the bill wes filed, which was before the term covered by 
the lessee which the plaintiffs made with the defendent, and 
in connection with which the ¢1600.00 was deposited. It is 
nowhere alleged by the defendant, either in his affidavit of 
merite or in his petition, thet the plaintif’s rent into 
possession of the prewises prior to the date of the beginning 
of the leases, fhis ie iwmeterial in any event for the covenents 
of the lease cover the period of the lense only. It is immeterial 
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7 
when the lenee wasn executed or ehen possession wna taken. 


Go far ae the amount of the judguent being in excess 
of the ad damnum is concerned, it is sufficient to say, first, 
that @uch an error could sot be availed of by the defeniant, 
in a petition in the nature of a bill in eoulty, filed mors 
than thirty days after the entering of the judguent, under 
section 31 of the Hunicipal Gourt Aet; and second, the judge 
ment wae forte correct amount of principal and interest. due, 
There is nothing in thie record te show that the point wee 
made in the trial court at the triel, that this amoust exoeed- 
ea the g4 daguum, it therefore umy not be urged now. Jones 
¥. Grohem, 273 111. 277. 





Yor the reasons stated, the order of the unicipel 
Sourt appealed from, ig reversed and the cause ie remanded 
with directions to expunge the order in question frou the 
records of that court. 


ORGAR REVERGED AND CAUSE REGARDED BITR DIRECT 


TAYLOR, P, d. ABD O'CONNOR, J, conoUR, 


ss eae 






νν nde huaiinbas be be wi 
Die erm eo) ae ye pe Cea 


eaeeny at ysis: teargbay até 40 thocoes ran et 
tent? yee of ¢edtettinn vi 41 ,herseome af $ 

Yhawbagtod sie ye lo MeLh awe ed Gey bined TERED Am dOUR 
ween das: — —V 2 te * on * 







wee 














ote TE ev sui al ai a 


Lerigtows est Le vebae ate nove saan se “a 
habwonoe 2h ouoe mis Ran Boonawes od eer, hedaegae 


. tif fm ‘ * * £ ae: Ja in NY oe 

sara © 4% —— Legian 
: UF ee oe SoS 

ae ie ie 

QO” Pay Mees 
‘ 
sate Re ee 


. Mi ye PBR 
«hosed ee 
ce f — aetna pei eae ve ig iw 


to Coa ae ree SA —— 





WALTER ZALESKI, 


a 





APPEAL FROM 


MURICGIPAL GOURT 
GF CHICAGO, 


Ve 


THOF IL KIRLBASINGKI, 


Appellant, 
Opinion filed June 11 1924, 


BA. JUSTICL THOMSON delivered the opiniog 
of the court. 


By thie appeal the defendant seeks to reverse 

a judgeent entered in the Hunicipal Court ef Chicage in 
favor of the plaintiff for the sua of $651.08. Thia judge 
ment wae entered on & judgment note for $800, with interest 
amounting to 831.08, and 920,00 attorney's fees. The judge 
ment was entered on September 1, 1922, Og Octeber 14, fol- 
lowing the defendant mede a motion to vacate the judguent 
entered againet him by confeeeion, end in support of that 
wotion he presented an affidavit eetting up an alleged 
failure of consideration for the note eued upon. The note 
was dated ovexber 8, 1991. By this affidavit the defende 
ant set forth thet he purchased a grocery and earket from 
#he plaintiff, loented on premises known as 1630 Courtland 
Street, GChiesgo, at a price of $2550.00, of ehich $1750.00 
wae paid in cash and the balance of $600.00 was paid in the 
form of the note involved in this case; thet the $1750.00 
represented the consid: ration for the stock of merchandise 
im the atere and that the $890,00 wes given in payment for 
the lease om the premises, which the plaintiff agreed was 
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to be nasigned to the defendant by theplaintiff, whe undere 
took to obtein the comment of the lendloré to the asoignaent; 
that the leace covered the store oni living rooms in the rear, 
for the period of four end onee~half years, and thet it had a 
fair warket value of $6990, which was the price agreed upon 
between the parties; that in the bill of sale severing this 
trangsotion, s provision waa inserted that in case the plaine 
tiff showld not aseign the lease nor be able to sewure the 
landlord's consent to the aesignment, then the entire tranee 
action would be rescinded and thecash and nete returned to the 
defentant aad thet the note bed been placed in escrow with 
certain attorneys pending the obtaining of the cavigueent of tie 
lease with the landlord's coneent. Uefendant's affidavit 

aet forth that the landlord refused to consent to the aseigne 
mont of the lease and that on September 18, 1992, the landlord 
eerred the defendent with a 60 days notiee, declaring the 
tenansy of the store ond the rear rooms terminated on December 
1, 1923, by reason of the attempted assignment of the lease; 
that the pleintiff "hae refused and etill refuses te ascign, 
transfer or even deliver the said lease wnto this affiant® and 
that defeniant hod been unable to obtain the lease from the 
Plaintiff, which wie the consideration expreasly provided for 
in the note, and that the plaintiff had given no other cone 
sideration for the note, The defendant further set ferth 

im bie affidavit that the plaintiff hed reweved $400 worth of 
nershandiae from the store in question; end he further eet forth 
that without obtcining the lease for the period agreed to, he 
was unable to aell the store or te continue to operate it *or 
to defend « euit in foreible entry and detaimer of the said 
landlord,” 
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| in our opinion the affidavit failed te set out 

@ good defense to the plaintiff*e setion and the trial 
court did set er? in denying the defendent's sotion to 
vacate the judgsent which had been entered againet the 
defendant by confession. It is apparent from the defende 
ant's effidcsavit that he purcheaed the store from the plain- 
tiff on kovember @, 1971, and that he went into possession 
of the store and was still in possession of it at the tine 
he exeouted his affidavit, filed in eupeort ef hig motion to 
waonte the judguent, which was alecet a year after, mamely, 
October 13, 1992, It further apseare from the defendant's 
afficnvait that the landlord aade no move to dispossess him 
(if he made any o% 11) until after the judgment by cone 
feasion was entered. The affidevit doce not set forth that 
the landlord hae begun « forcibie entry and deteainer auit, or 
refer to any euch guit heving, in fact, been instituted. 
From all that appears from the defendeat's affidavit, he was 
im peaceable possession of the premiees for nearly 2 year 
efter purchasing the store and giving thie note and might 
well have some arrangexent with thelendlord whieh rould 
operate aa a good defensa, if the landlord does seek now to 
oust him. Im other vorda, the defendent*s affidavit is cone 
spiovous for the things which it omits, 411 thet is included 
within it mey be true and yet, although the defendant never 
eecured an assignment of the Lease iteelf, he has been in 
peaceable posnession of the premices for nearly » year and 
may continue his possession, There reuld seem te have been 
a waiver on the part of the defendant and the landlord in 
the wmtter of the formal essignuent of the written lease 
covering the prewises in cmestion, 
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In support of his acpesl the defendant further 
contends that the judguent entered was void, in thet the 
eognevit upon which the judgeent was entered, was broader 
than the power of etterney executed in counoction with the 
note, It is well establighed that in taking judgment on « 
judgment sote, the power to confese jfuignent aust be elesre 
iy given in the warrant or power of attorney executed in 
sonaegtion sith the note and it must be strictly pursued, 
and that a departure from the authority conferred will 
render a confession void. ig our opinion, however, there 
‘was no guch a departure in the ease ot bar ag to bring 
it within that principle. fhe power or warrent of ettor- 
ney attached to the nete suthoriged any attorney (1) to 
appear for the defendant amé confesa a judguent; (7) to 
weive and release all errors which sight intervene in all 
auch proceedings; and (3) congent to immediate execution 
upon the judguent, “hereby ratifying and confirming 211 
that my said attorney any do by virtue hereof." in the 
eognovit vhich wae entered by virtue of this porer or 
warrant of attorney, the attorney representing the defende 
ant (1) confessed the judgment; (2) released all the errors 
which might bave intefvened in entering up the judguent; (3) 
consented to an iemediote execution; and (4) .° agreed that 
mo writ of error or aspen] should be prosecuted on the judge 
ment entered ond that no bill of ecvity should be filed te 
interfere with ite operation. Cases te which the defendant 
hee colled our attention in supsort of hie srgument, ore 
@11 eases in which the attorney confessing judguent deporte 
ea from the authority contained in the warrant, in some 
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matter affecting the judgment iteclf, as where judgment 
was confessed on 4 acte under a warrant or power of attorney 
exequted in connection with » different note; or where the 
warrant of attorney was joint and the judguent confessed 
was 4 geveral judgment. It might be argued that the wreiver 
of the right to appeal or file a bill in equity we void, 
as not being expressly included in the werrant or power 
of attorney, but that would not affeet the wlidity of the 
judqeent iteelf. it will be seen that, in fact, the defende 
ant hae perfected an appesl from thie judgment and the plaine 
tiff does not invoke the waiver of the right to appeal, in= 
eluded in the sognowlt. Im Duoker v. Gill, 61 I}1. 236, 
our Suprene Court quoted Lord Goke, to the «ffeet that 
‘where a man deeth that which he is authorized to de, and 
more, then it is good for that which is warrented, and void 
fer the rect." Go. Litt, 2588. The court further pointed 
out that Judge Storey had observed in hie work on Ageney, Sec. 
186, that Lord Goke hed properly euggested that there were some 
exeeptions and limitations to thie rule, saying: *Where there 
ie & complete exeoution of the authority, and something ex 
@bundants ic added, which is improper, then the execution is 
good, and the exeene only is vold. Gut where there is not 
& Oomplete execution of a power, or where the boundaries bee 
treen the axeese and the rightful execution are not dietinguish- 
able, then the whole will be void," 

! For the reasons stated, the judguent of the Wunicipal 


Court is affirued. , 
APF IRMED,. 


TAYLOR, P.d. AND O'CONNOR, J, CONOTR, 
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Appsilee, 
Ve 
MUSIQIPAL QOURT 
YELLOW GAB COMPAKY, « OF CHICAGO, 
Appellant, 


Opinion filed June 11, 1924, 


UR, JUSTICE THOMSOR delivered the opinion of 
the court. 


The plaintiff Wilson brought this action against 
the defendant, Yellow Gab Gompany, to recover the cost of 
repairing the damages to his electric automobile occasioned 
by @ collision with a taxicsb belonging to the defendant, 
which collision was alleged to have been cxused by the nege 
ligence of the defendant's servant, end without any neglie 
gence on the part of the plaintiff's wife sho was driving 
the electric agtomobile at the time in aiestion. There 
was = verdict in the trial court for the plaintiff, fire 
ing hie dewages st $560.00. fhe plaintiff rewitted the sum 
of $60.25 and judgnent wae entered in hie favor, in the 
Municipal Gourt for $299.75. To reverse that judgzent the 
defendant has perfected his appeal, 


The collision in question cecurred on the west 
side of Gheridan Road near the Edgewater Seach Hotel, in the 


Gity of Chicago. The hotel is located on the east side of 
Gheridan Head. There is am open parking space on the weet 


gide of Sheridan Road and a little to the south of the hotel 
entrance. There are two drivewrzys inte thie parking space, 
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from Sheridan Road, the north driveway apparently being 
used as an entrnnoe and the south driveway es an exit. 

These drivewnys are about 25 feet apart and the north drivee 
way is obout the sase distance south of a point opposite 
the hotel entrance, 


The plaintiff's wife, together with a wre. 
Clifford, was driving the plaintiff's oar, south along the 
weet side of Gheridan Road. The Yellow Gab in question 
wae coming north along the enat aide of Sheridan Road. 
Before it reached a point opposite the north drive way 
leading inte the parking space, 1% cut acrose in » diagonal 
direction townrd this driveway. It paesed in front of the 
@lectric automobile and the right rear wheel of the eab 
struck the right front wheel of the electrio automobile, | 
ceuging the damages complained of. 


The plaintiff's wife teetified that she first 
observed the osb when it wae about 50 feet ahead of her; 
that she eaw the esb chauffeur put hie heed out and turn 
diagonally across the strest ia fromt of her, ond that she 
applied both brekes imaediately ond came to a stop; that 
the driver of the Yellow Gab "put on hie speed te mise ue 
amd instend of that bie back wheel hit the front wheel of 
my oax.® On cross exenination she testified that ehe knew about 
the parking space and that cara were coystantly turning in and 
out of that space; that she hed been driving about 12 siles 
an hour and ae she pessed the hotel she came down to about 
10 miles an hour. she further testified that when she 
firat noticed the onb it ws aterting to turn over toe 
ward the west curb and was about 26 feet from the north 
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entrance tO the parking space. One of the witnesses nene 
tioned @ woh@h who was stending on the sidewalk on the. 
west side of the etreet, waiving her hond at the cab, 

and there was some testimony to the effect that Mre. Wilsen 
and her friend turned to look et this woman. Mrs. Wilson 
was agked if she sav a wouwan standing on the street, on the 
west side, snd ahe seid she did not. Mra. Clifford testi- 
fied thet when she first saw the Yellow ab it was 40 er 50 
feet away and ™ it ran in front of them; thet shen she 
first cveerves, it wae "turning right in front of us as 

we were going * * * it was not in front of the parking 
space when it started to turn. it was probably 25 er 30 
feet south of the parking space when it turned;* thet Ura. 
@ilson put her brakes om and tried te stop. 


One Pegg, % conductor working for the Ghicage 
“etor Gus Company, whose bus ras standing in the parking 
space, testified thet he ear the collision in question; 
that he sav the Yellow Gab when it was 100 or 300 feet 
south of the hotel and that"ss he got just south ofthe 
hotel he started to turn over to the parking epace on the 
west cide of the etreet;* thet as the cab got sbout to the 
genter of the atrect, the electric automobile came slong; 
that the cab wae going across the street at an angle, 
headed northwest, and the right rear wheel of the oab 
hit the right front wheel ofthe electric car. On crose~ 
examination he testified thet when he first saw the cab 
it was 50 feet south of him and the electric was 20 to 
25 feet north of the north entrance to the parking space; 
that the cab wae turning seross the street and had just 
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about remched the center of the street; thet he oowld see 
by the course of the electria that the brakes were put on; 
that the electric ear wan going “about two miles an hour 
when the oab struck it." 


One Wilkins teetified that he wae standing serose 
the street from the hotel and first saw the oub when it wae 
about 25: feet south of the hote) extremes; thet the eimtrie 
wae going 10 or 12 wiles an hour; thet he thought there wes 
@ wouan otanding on the sidewalk weving her hand for the cab; 


tha$ she was on the weet elde of the street; that there wae a: 


ohange in the speed of the electric automobile immediately 
before the collision and it alwort ecameto = atop, Om cron 
examination he teetified that when he firet sav the electric 
ont it woe & little gowth of the hotel entrance and the cab 
was ebout GO fwet "the other side of the entrancoe;* that the 
gab wade © turn before 1t got to the entrance of the parking 
opaee; that thie turn wee wade about 40 feet south of the 
entrance; that Sheridan fond at thie point is about 75 feet 
wide. te further teetified thet the cleetrie car drove about 
20 feet from the time the Yellow «ab first started to sake 
the turn, wo to the time of the collision. He agein stated 
that he exw a vosmn on the weat side of the street "waving 
her hand for a aad." He wae agked if the ledies in the 
electric automobile turned to look «t this woumn ond he said 
he did not know. He then stated that he believed they did, 
and he f§mally esid that he did not see Vra. Hileom look 
ever towerd the west when thie wounn was waving - "I don't 


think she did. @he was looking straight sheed. I would not 
say that she did not look over torard the weet." 
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One Parmalee, the manager of the gerege and 
repair shop where the glaintiff's one was repaired, tes- 
tified to the repairs, the parte thet were repleced and the 
time involved in making the repeixs andi their cost. 


For the deTencant, one Jones testified that he was 
on sdjuster and investigeter for the defendant and that in 
the course of a conversation he had with Mre. Glifferd shortly 
after the occurrence in question, she stated thet the first 
time she saw the taxicab "it was direotly in front ef their 
car,* 


One Witt, a driver for the Ghicage ¥oter Bus Company, 
who was stending in the parking space at the time of the accie 
dent, said he first sew the electric oer when it wae about 106 
feet from the point where the collision teck place and that 
the next thing he cbserved was the Yellow Gab turning in; that 
at the time the oab turned in, the eleotriec car wae about 50 
feet north of the entrance to the parking space; that he saw 
2 ear standing on the left side of the street facing south, 
about 10 feet away from the curb; thet the driver of the ¢lee- 
trictear swung sround the standing car and collided with the 
Yellow Gab, which was moving very slowly, while the electric 
ear was traveling sbout 20 miles an hour, which speed it sine 
tained up to the time of the eolliaion. 


The Yellow Gab cheuffleur, Schlits, testified that he 
turned around slowly toward the parking space, holding out his 
hand as he turned; that there was a car coming from the north 
which stopped for himg thet Mra. Fileon was driving the elece 
trio car pretty cloce behind the other car and “she swung around 
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om the right and hit me on the rear of the cor at the 
Tight panel;" that at the time of the collisieg his sab 
was moving 3 or 4 miles an hour and the electrie car wae 
going 26 or 22 miles an hour and "the speed of the elege 
trie car wos not changed as she came towards me.* He then 
testified that at the time of the collision the two ears 
“stopped right there,- right where they came together.* 

He further testified that the two ladies in the slectric, 
were talking together. 


One Praber testified that he also wae employed 
ae a chauffeur for the defendant company and was standing 
in the parking epece at the tise of the collision in ques 
tion; thet the esb involved wae going te turn into the park= 
ing space and at the time it made the turn the e}ectric 
ear was about 160 feet away, coming south at a speed of about 
20 miles an hour while the cab wee going 4 or 5 =iles an hours 
that the electric car continued at the same rate of speed and 
the fgont part of the electric car hit the rear of the osb. 


One Peterson testified that he wae a vehicle inspeo= 
ter and investigater for the defendant company and that his 
pecition with the defendant involved the duty *of investigate 
ing the damagee of automobiles that have been involved in 
collisions", © presumbly with Yellow Gabs, He then testified 
that he went to the garage where the plaintiff's eleetric car 
was taken after the collision in question, and looked it over. 
He testified in seme detail as to the daunges he found and he 
stated thot his opinion was that the fair, reasonable and custom 
ary cost of asking the repaire on the car at that time would be 
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$100 to $135. 


On the conflicting testimony eas we have outlined 
it above, we are not in a position to say, ag a mtter of 
law, either that lire. Wilson was negligent or that the dee 
fendant's chauffeur wae free from negligence, nor could we 
gay that the finding of the jury wae against the manifest 
weight of the evidenoe on either ef those questions, The. 
question of Mra. Wilson's care and the alleged negligence of 
the chauffeur, were properly left to the jury. In contend « 
ing that the verdict is against the manifest weight of the 
evidence, counsel for the defendant contends that with the 
two vehicles as far apart ae even Mire. Wilson places then, 
at the time the chauffeur started to turn over ehe should 
heve been able to avoid the collision, The jury did not 
veach that conclusion and we would net be justified in sette 
Apg,agide their finding on the theory that the jury's finding 
in this regard wae ageinet the manifest weight of the evie 
dence, After all, estimates of witnesces as to distance 
are merely estimates, and the jury may well have teken into 
consideration the fact that such estimates are always diffie 
oult, but especially so when they involve two objects, both 
moving in the manner described in the testimony here. 


fhe defendant further complains of certain remarks 
made during the closing argument te the jury by counsel for 
the plaintiff and of the action of the trial court im overe 


tuling the objections which were interposed at the time. These 
remarks were of three kinds. Plaintiff's counsel referred to 
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the fact that some of the jurora drove autexnobiles and he 
atated that those of them who did would probably be"aatounded 
te think that the Yellow Gab Gompeny would some in here and 
enieaver to deny and exeuse the actions of this chauffeur in 
cutting across the street.” He alee remarked that ‘that is 
what they all do, and then he shet soregs the atreet." At 
another point in hie argument counes] for the plaintiff ree 
ferred to the driver of the Yellow Geb fnvolved in thia cole 
lieion and enid thet it ms te be expeoted that he would take 
the stand and maintain that the accident was net hie fault, 

‘and he agked the jurors if they could imagine any Yellow Gab 
ariver reporting to hie company that he wee responsible for 

an aecident and be seid in thie connection that the cab driver 
wanted “to show you gentlesen and the company that it ess 

not hie fault. If i¢ wae bie feult he would net be in their 
euploy." ‘The third remark complained of bad reference to the 
witness who testified he wes an inepector and investigator 

fox the defendant and that the duties of his poeition had te 

@o with investigating and estimating the damages to autonobiles 
that had been invelved in collisions, Counse® for the plaine 
tiff referred te this witness as the defendant's *prefeesional 
hived estimating witness." In comelwding hie reasrke to the jug 
gounsel stated that he thought it was an *imposition* end an 
*outeage* for the defendent to take up the time of the court, 
the jury end the witnesses, to the extent of two days, to dexon= 
strate thet the plaintiff wes entitled te have the cost of ree 
pairing hie eleetrie automobile, paid by the defendant. In our 
opinion some of the remarka thus complained of vere not improper 


while the objections which were interposed to ethers, might 
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better have been sustained, Counsel should, of course, not 
have gone outside of the record by remarking thet poing 
acress the street te "whet they #11 do” and aleo his remarke 
an to the inspector for the defendant, wore hardly proper, 
in speaking of him as s professional, hired estimating wite 
ness, (Counsel wae probably making the intimation he was 
hired more ac a witness than as an investigator and eetiane 
tor, which was not at all warranted by the record. In our 
opinion, however, the situation presented by the resarke come 
plained of ia met such as to worrant opr disturbing the vere 
diet, and judguent. | 

“For the reasons stated the jadgment of the *unicipal 
Gourt ia affirmed. 


JUDGMENT APFIRMED. 
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Opinion filed June 11, 1924. 


UR. JUSTIGCR THOMEOR delivered the opinion of 
the court. 


By thie appesl the defend«ents seek to reverse 
@ decree entered in the Cireuit Govrt of Geck Gounty, re- 
quiring thea, ss Trustees of the Go-operative Society of 
America, to pay the plaintiff, the eum of $17,400. fhe 
suit was originally inetituted ageinst Harrison Perker, 
RN. A. Hawkenson and John Goe, as Trustees of the Goeopera- 
tive Gooiety of America, Subsequently, Hawkenson and Goe 
eeased to be Trustees, butapparently, from the testimony of 
Goe, they continued their connection with the Society as 
Yaguociates", It appearing that they hed been sueceeded as 
Trustees by Seymour Stedman and J. H. Wilkinea, an order was 
entered at the time the emusd was reached for hearing, sube 
etituting them in lieu of Hawkenson and Gee. 


The complainant alleged in his bill of complaint 
that the three parties defendant were the Trustees of the 
Goeoperative Society of America, with porers, duties ond 
obligations which were set forth in a ecertein declaration 
of trust, copy of which was attached to the bill. He fure 
ther slleged that in Movember 1820, Parker, Hawkenson and 
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Goe, as such Trustees, exployed the complainant as their 

agent for the purpose of purchasing a life ineurance company, 
to be managed and carried on by them, ae trustees, pursuant 

to the power granted te them in the declaration of truet, 

and that in consideration of the compleinant'’s servicers they 
had promigeed and agreed to pay him « reesoneable compenestion, 
fhe complainant further elleged that he accepted the ‘ enploy= 
ment with the defendent&#s: and entered into the perfermence 

of the work which he was engaged to do and that in thet cone 
nection he entered into certein contracts, water which he 
engeged to purchese the controlling interest in the steek of 
the Peoples Life insurance Go, an¢ alee in the steck of the 
Randolph Building Corporetion, Ke alleged further that at 

the request of the three defendanta, as trustees, and in order 
to enable the complsinant te make this purchase, «=i = price 
leas then would have been poecible otherwise, be, the complain- 
ant, hed sonceeled the feet thet the defendants were his prine 
Cipala and had entered into the contracts of purchase in his 
own name, but, im reality, for the three defendants ae trustees 
of the Comoperative Society of America; ond further, thet after 
the complainant had entered into such contract, it wae carried 
eat and perforued, in accordance with ite teras, and the sone 
sideration paid fer stock of the Life Insurance Company snd 
the Building Corporation wae furniehed by the three defende 
ante, ae Trustees, and the stock of the tee Companies, thus 
purchased was turned over to those trustees and accepted by 
them in accordance with the terms of the contract into shich 
complainant hed entered, in their pebalf, with the former 
owners of those stocks. The complainant alleged that he hed 
carried out and performed all things required of him in the said 
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eontrect of exployment and that the reasonable value of his 
services was $50,000. By an amendment to the bill the complaine 
ent slieged thet in carrying out the termes of his empleyment 
eontract and in complying with the inetructions of the defende 
ante, he found it necessary to have the sezistance of a lawyer 
who had had experience in the lew of inguranece, and that in this 
connection the defendants directed him to employ ©. F. Thern- 
ton, who wae & maeubver of the Chicago Har, experienced in insure 
ance matters, and that he aid @0 exnploy Thornton anid the latter 


performed certain services, at the complainant's request for 
end on behalf of the defendants, for which the charge of 


$2,000 wae wade, which wos a reasonable fee for the services 
rendered, ond that the complainant was Liable as the agent of 
the defenionte for thet awount and thet he was entitled to be 
paid such amount by the defendants, in sddition to such aun 

ae the complaineat himself waa entitled te, for services. 


The anewer filed by the defendante sdmitted some of 
the faets al  eged in the bi11 of¢empleint and denied others, 
and the iagues thus formed will be referred to hereafter, The 
testimony submitted was heard by the chancellor in open court, 
after which ea deerce wae entered, in which the chanceller found 
that complainant had rendered serviess a6 alleged by him in bie 
bill of complaint, which were reasonably worth the aun of 
$15,000, and thet he had expended in and about his employment 
the sun of $466.00, and that the reasonable vaiue of the sere 
vioes rendered by ®. P. Thornton, were 92,000, ond by the dee 
cree it was ordered, sdjudged and decreed, that defendants, 
as Trustees, pay the compleinant the eggregste of this sum, 
namely, §17,400. 


At the opening of the hearing before the ohancel lor, 
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eontrect of exployment and thet the reasonable value of his 
services was $50,000, By an amendment to the bill the complains 
ant slleged that in carrying out the teras of his employment 
contract and in complying with the instructions of the defend= 


ants, he found it necessary to heve the sgcistance of a lawyer 
who had hed experience in the lew of insurance, and that in this 


sonnection the defendsente directed him to employ ©. F. Thorn=- 
ton, who wes & meuber of the Chicsgo Bar, experienced in insure 
ance matters, and that he did so empley Thornton and the latter 


performed certsin services, at the complainant's request for 
and on behalf of the defendants, for which the charge of 


$2,000 wae made, which was a reasonable fee for the serviees 
rendered, snd that the oowplainent was liable as the agent of 
the defencente for that asount and that he was entitled to be 
paid such amount by the defendants, in sddition to such mum 

aa the complainent himself waa entitled te, for services, 


The anaver filed by the defendante admitted some of 
the facts alieged in the bill of¢omoleint and denied others, 
and the lasues thus formed will be referred to hereafter, The 
teatiaeny submitted was heard by the cbancellor in open court, 
after which ea deerce was entered, in thich the chancellor found 
that complainant bed rendered services 26 alleged by hin in his 
bili of complaint, which were reasonably worth the aun of 
$15,000, and thet he hed expended in and about his exployment 
the sua of $400.06, and that the reagonable value of the sere 
vices rendered by ¥, P. Thornton, were $2,000, ond by the dee 
erse it was ordered, adjudged and decreed, that defendants, 
as Trustees, pay the compleinent the sggregete of this sum, 
namely, §17,400. 


At the opening of the nearing before the ehancel lor, 
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some discussion took place between the court and counsel for 
the respective parties, on the question of whether a court 
of equity had jurisdiction over such a case as wan presented 
by the allegations set we in the plesdings. From on examina- 
tion of this discussion, as it appears in the record, we 


find that counsel fer both the complainant and the defende 
ants teok the position and ee stated to the court, that the 


case, as mude out by the feets alleged in the bill of come 
plaint, was one within the jurisdiction of a court of equity, 
inasmuch as the complainant was not seeking to enforce any 
personal liability on the pert of the defendants, but was 
eecking to establish a decree aguinat them ae trustees, pay 
ment of which would necessarily be made from certain trust 
property in their hands in the capacity of trustees. It is 
now urged by the defendants thet although the trial sourt 

way bave had jurisdiction of thie case, as a court of chane 
cery, on the facts alleged in the bill, such facte rere not 
proven and therefore the case as it stood efter tre proofs 
were im, wae not within the jurisdiction of a court of equity, 
and for that reason the decree of the trial court should be 
reversed. Counsel for the defendants contend that the come 
plai nant, having alleged in his bill that the three defend= 
ents, as Trustees of the foeoperative Gociety of America, had 
engaged him to perform the services set forth in the bili, and 
it appearing from the declaration of the trust, a copy of which 
was attached te the bill, that in order to bind the trust 
estate by any action of the trustees, such action must be Gon= 
ourred in by at least two of the trustees, the bill made out a 
case which was within the jurisdiction of « court of equity, 
put that the proof shows that only one of the three trustees 
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mde the contract of employment with the complainant and that, 
therefore, under the declaration of trust, the trust estate 
was not bound by that action of the single trustee, and inase 
much as the truet estate wee set bound or involved, equity 
did not have jurisdiction, but the complainsnt’s remedy was at 
law, against the single trustee, individually, 


In our opinion, this contention becomes imaaterial. 
For reasons to which we shall refer later, we have reached the 
conelusion thet the trust estate is liable, even though the 
gontract of the couplainant may have been entered inte by only 
one of the three trustees of the estate, Anaemuch as the come 
plsinent performed services which resulted in the acquiring of 
sufficient eteck of the Ingurance Company and the Suilding 
@orporation by the Go-fiperative Gociety of America, to give 
the soelety control of those tvo corporations. The trust estate, 
through the trustees, having thus accepted the benefit of the 
couplainest's eerviees, wes liable te pay him » reasonable come 
pensation therefor. The pwoof mide, in our opinion, susteine the 
bill and, therefores, the point made is untenable. 


fhere is no dispute in the evidence ever the fact 
thet the defendant Parker, acting aa a Trustee of the GoeOpere 
ative Society of America, engaged the complainant to acquire 
® controlling interest in the Ineuranee Company end the Builii- 
ing Corporation, but there ig conflict in the testimony as to 
the terme of the ¢uployment, and as to whether the course pure 
wued by the complainant wes in scoordance with those terms. 
further, there ie no dispute in the evidence over the fact 
thet the complainant, in carrying out his exployment, secured 
sm contract for the purchase of sufficient stock to control 
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the two corporations, the Peoples Life Insurance Company and 
the Mandolph Building Corveration, end there is practically 
no dispute over the further fact thet after the complainant 
had closed the contracts of purchase for the controlling ige 
terest in those tro corporations, the defendant trustees, 
aoting for the Co-Operative Society of American, carried out 
the purchase of sufficient stock to control both of these 
eoFporations, and nor own the contrelling interest in both of 
then. 


There ie a dispute in the testimony as to whether 
the defendant trustees, in completing thie purchase, acted 
with knowledge of the compleinent's connection with the cone 
tracts or his alleged expleyment or bis claim for eompenase 
tion in connection with the aceuiring of the contracts, The 
complainant's teatimony ene to the effect that he and Parker 
had several conferences concerning the subjectemtter of the 
conplainent's employment, and thet Parker stated te the come 
plainent thet he wanted hie to either organize or acquire a 
life ineurance cowpany, for the fox Operative Socelty of America; 
that the complainant, at Parker's request, ade an investigae 
tion of several compenies which led ultimately to the making 
of « contract for the curchese of » controlling interest in the 
Peoples Life Ineurance Company; that in the course of hig ine 
veotigetion, the complainant found that the latter cowpany 
aleo owned the controlling interest in 2 down town Oullding 
in the Gity of Chiengos that the ownership of this building 
was in @ sepatate corporation, and that a controlling» interest 
in the latter company could also be obtained; end et Parker's 
direction « contract wae entered inte for the purchase of the 
gontrolling imterest in both the Insurance Company and the 
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Building Gorporation, He testified that in their second cone 
ference, ‘he told Parker that he wanted to know what his 
(Parker*s) plans were Frith relation to the association of the 
TIneurance Company to the Co-Operative Society, end that Parker 
gnid that he did not vont the GoeOperative Society to be known 
in connection with the Ingurance Company at 011; thet he ranted 
the complainant to be "the whole works’ im the Insurence Company, 
There is no controversy between the parties over the fact that 
all during the tine these preliminary negotiations were going ~ 
on between Auatin and Parker, it wees the understanding thet when 


the Insurance Company was acquired Avetin was to beeome the 
president of the Inwwranee Gompany, He teatified further that 


im the conference last referred to, Parker teld hin thet when 
the Insurance Company wae nequired, he wanted the steck which 
was to be purchased in the interest of the GeOperative fociety 
of America, to be issued in the complainant's name end thet he 
wanted the complainant to vote the atock and operate the company 
aceording te his best judguent, consulting with Parker from 
time to tine; end that complainant then stated te Parker that 
in preparing « draft of the contract to be executed between them 
he would atteupt to keep those ideas in sind and fellew then. 

In one of these preliminary interviers, the complainant testie 
fied that the question of hie compensation was discussed in a 
peneral way and that the complainant told Parker that he would 
not be justified in aseuming the pésition of president of the 
Insurance Gompany, which was to be soquired, at a salary of 
lees then $25,000 a year, plus one per cent on the premiva ine 
come of the business, and that Parker said he thought that wee 
not out ef the «ny, and he further suggested, as already stated, 
that the complainant "outline » basis of contract” between theme 
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The complainant further testified thet he told 
Parker he had his own attorney, who wae very familiar with 
ingurence matters and that he would want to have his sere 
viees in connection with the working owt of the proposition 
for which Poxyker wee engaging him, ani that, of course, the 
attorney, would not do the work for nothing, and Parker anid 
that would be all right and asked if the attorney wes reasone 
able, end being ng@sured that he was, Parker told the compleine 
ant to go ahead and euviey hic to help complsinant "de this 
work and get thie thing going as fast se rossible,* 


According to the complaimint's testimony, he theree 
weon engaged Thoyuten end discussed with hiw thedetaile of his 
conference with Parker and agked him to make a draft of = cone 
tract between the complainant and the trustees of the GoeeOpera= 
tive Society, such ne would include the details as the compleine 
ant hed outlined them, it appears from the complainant's tese 
timeny thet he and Thornton prepared 2 memorandum of the var- 
ious matters that were to be included in the contract and 
the coplainant testified that in the third conference with 
Parker he submitted thie memorendum to him. Acoording to the 
copy of the menorandum, as it w:s introduced in evidence, it 
recited that complainant was to receive §25,000 a year and 1% 
of the gross premium receiptas; that he wae to give the busie 
peas of the Insurance Company euch time and attention as rould 
be necessary, but that until he had arranged the matters of 
the National Oxygen Go., with which he wes then connected, so 
thet they would not require his further attention, he wes not 
to be compelled to give his entire time to the CoeOperative 
 Beciety of America, This memorandum contained s further item, 
q apparently to the effect that complainsnt was to have full 
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charge and eontrol of the igewrance Sompany, with power te 
employ; that all stock purchased, “execpt qualifying shares 
shall atand in thename of eaid Austin as trustee and be held 
by him, enong other purposes, as m@llateral to the performance 
of thiscontract with the GoeOperative Seciety of american. 


The complainant teetified that at the time he handed 
this memorandum to Parker, he asked hém to take it and go over 
it carefully and find out if it was im nocordence with his une 
aeretending of the arrangement they had outlined at their 
previous conversations, and Farker put it in bis pocket and 
gaid he would go over itj that they 414 not enter into any 
lengthy discussion of the terms of the contract at that time, 
as Parker wae in & burry. duet after thie, the complainant 
went cast to investigate the possibilities connected with several 
companies he had in mind, but nothing definite eame of thet trip 
and after he returned to Thiange he learned efthe possibility 
of gequiring the controlling interest in the Peoples iLife Ingure 
anos Gompany, and upon reporting the poseibilities as to that 
Gompany to Parker, and alee the possibilities of acquiring the 
bullding above referred to, Parker was very much interested in 
both propesitions end urged the complainant to bring his negotia- 
tions, with regard to then,to @ culmination. The slaintiff 
tentified thet every time he had occasion to confer with Parker 
in these matters, he spoke to him with regard te the proposed 
contract to be entered inte by ecomplainont and the trustees ree 
prosenting the Society, and thet each time Parker stated that he 
had been 20 busy he had not had time to take it up,"BSut it is all 
right © We will get to it andsign it just as quick as we get tine. 
His testimony further was to the effect that a second draft of 
the propesed contract between them was prepared, which Parker 
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stated was acceptable, Apparently thie draft of the contract 
was the one which finally led to a break between the parties. 
The first decument which the complainant testified he furnished 
Parker, wee in the fors of a memorandum merely, but this second 
dreft was » formal eontract, reciting that the GoeeOperative 
Society of Amerion desired to purchase a controlling interest in, 
and control and operate insurance companies («pparently it wae 
the expectation titthe Seciety would aequire several companies 
engeged in different lines of —— and it further ree 
cited that whereas compleinant had special knowledge and 
qualifications for the organization, purchaee, and operation 

of euch companies, therefore, the Seelety employed complains 
ant as ite insurance expert, for a term of five years; that 

the complainent waa to ergenise or purchase interests in ine 
gurance companies, ac the Soceity aight deteraine, with funds 
furnished him by the Society; that inasmuch ae it would be 
necessary to subscribe for stock, complainant was to purchase 
and acquire such stock, in hie neme, except as to such qualify- 
img shares ag might be needed to qualify directors; that the 
steck wae to stand in complainant's name, but was to be held 

by him, among other purposes, ae collateral for the performance 
of this eontract between him and the Seelety; omd thet complaine 
ant at any time, upon request, was to execute a proper declarae 
tion of trust of other document, shoving the interest of the 
Geclety in the stock, but the stock was to stand in the nase 

of the complainant individually end not as trustee; thet come 
plainant wes to have complete charge and control of ail organiza= 
tion ofineurance companies, purchase of insurance companies or 
sted in such companies, and of their operation during the term 


of the contract; that he wie to bive full power and authority 
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to vote the stock ae he aaw fit, in the exercise of his 
diseretion, and full power to deteraine the policy and 

course Of business of the imeurance companies, and full 
authority to exploy or diacharge employees and determine 
their compensation and full authority to determine the fors 
ond gubstance of 211 contraotea necesenry or convenient in the 
diseharge of bis duties and in the operation of the Compenies, 
"Dut all erganigetion of insurance companies or purchases of 
interest in ineurence companies, and of purchases of stock 

in insurance companier shall be first especially authorized 
fa each instance by such Society." This draft of contract 
further provided that the toclety «greed to pay complainant 

a galery of 625,000 a year, peyable semiezonthly, and 1% of 
grose premium receipts, payable semlexznnually, If elae pree 
vided that complainant would not be expected to give his ene 
tire time and attention to the performance of his duties under 
the contract, until he had so arranged the matters of the 
Nations Oxygen Go. thet they would not require bis time. The 
couplainant teatified that this draft of contract was prepared 
by Mr. Thornton and it would seem from his testimony that at 
the time he submitted it to Parker they went over it in a gene 
eral way and the only thing Parker commented on wee the pro— 
vision celling for 16 on the grows premium reetipts of the com 
panies, and complainant explained that provision of the cone 
rect. When the parties separated, on the occnsion of the cone 
ferenee at which this draft of contract wes eubaitted, com 


plainant testified thet Parker took it away with him, and thet 
he spoke to him « bout 1% & number of times after that; that on 


one eouaion Parker stated that he had mislaid it and complaine 
ant exused another copy to be prepared, which he gave to Parker 
later. This last draft of the contract wae apparently given to 
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Porker early in January 19291. The comphainant testified that in 
various gonferences with Parker, the latter made it. plain that 
complainant was to take the title to the steck of any insure 
ance ocompenies that were to be agquired and the stock was to 
be iesued in complainant's mame and voted by him as he sew fit, 
and that it was understood by Parker that comelainant was te 
have full power and authority to determine the policy and 
course of the igesurance busineas which was to be engaged in 
by the ComOperative Society, through euch ineursnee companies 
as it might sequire; that Parker said, in this comection, 
"I want te build this thing up around you and don't want the 
Operative Society to heve anything to do with it of be 
known in connection with it im any manner, shape or form." 





When the deal with the Peoples Life Inewrance Come 
pany\wes pending, complainant suggested to Parker that no agrece 
nent to purchase be entered into until they hed the Company 
exomined by on actuary and received a fovorable report on it, 
ani this wee done. The complainant tretified that pursuant to 
the directions which Parker had given cim, he did not disclose te 
the parties with whom he was negotiating, one Heleon end one 
Hoy, who owned or controlled a majority of the steck in the 
Peoples Life Insurance Uompeny and the Randolph Building Gerpere 
ation, in whose interest he wan acting, but just before the deal 
wae close! they discovered, through some other source, who the 
@maplainant was acting for and they asked him whether or not 
their information was correct and he seid it wage When this 
eontract for the purchase of the controlling interest in these 
+wo Companies wae closed, it wae entered inte by the complainant 





in hie own name, The complainant testified that Parker had 
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directed him not to disclose who hie principiis were, and had 
given him two reasons for that request, asying that if the 
ee@liers knew who the curchaser really was, it might ecnuse them 
to rum up the price; and aleo, because 1% might precipitate 
Litigation. Complainant testified that the letter wae Parker's 
Principel reason, his explanation being that they "were being 
attacked very frequently end thet he desired te have seme sube 
etential business or enterprise that would act be subject to 
attack, and in the event thet an attack was proseeuted against 
the Co-Operative Society successfully, that they would have 
some property that would be imwune from the results of euch an 
attacke® 


According to the testimony of complainant, at shout 
thie stage of the procecdings, he had eccagion to consult 
Parker at the general offices of the GneOperative Seceity of 
America, and while he wae there Parker introduced him to Havkene 
son, saying, “Mr. Austin is theaen whe is hendling this insurance 


deal for ua," whereupon, Hawkengon remarked, "Well, how are you 
getting slong?® to which ommplainant enswered, "Fine;* that 


wpon this ¢ecagion another gentlegean was standing a few feet 
avay from My. Hawkenson, end Wr. Parker introdueed complainan$ 
to him, “as lrg Goe, another trustee," 








fhe contract for the purchase of the controlling 
interest in the Peoples Life I,euranee Company and the Randolph 
Building Corporation, entered into in the mawe of the complaine 
ant, with Neleon and Hoy, wee conpumented in January 1921. The 
eomplainest testified that he had a talk with Parker on January 
$, of that year, agein owing @tentisn te the fact that the 
contract between the complainant and the Geedperative Society 
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was till unexequted, because Parker had been busy and unable 
te get around te it, end complainant suggested thet they get 
1% settled, snd Perker agreed and wuggeoted that they go over 
te Mr, Thornton's office for that purpose. Complainant tese 
tified that they id go to Mr. Thorntoals office “ve 
wae there produced and ite terme digeussed, It scenes that 
there waa another corporation, which was either a subsidiary 
of the Coedperative Society or ite fisonl agent, for complain- 
amt testified that Parker expleined that this other corsoree 
tion, which wae known ae the Great Yestern Securities Company, 
was the one from which the Go-Operntive Seoeity got 211 their 
aeney; ond that the Securities cowpany had negotiuted o11 the 
stock or mewinerahipe of the GoeOperative Segkety, ond that at 
this conference in Thornten's office, over the astter of the 
terms of the contract between complainant and the Co-Operative 
Society, complainant testified that Parker stated that in hig 
opinion the contract shoudl not be between the complainant and 
the Co-Operative fociety, tut rather between the complainant 
and the Great Western Geouritice Company; that the contract 
would be more satisfactory in thak form; whereupon, compleine 
ant and his counsel stated that they saw no objection to thet, 
ond apparently the draft of contract was chenged accordingly. | 
Thereupon, complainant testified, Parker eaid that he would 
arrange a conference with hie lawyer, who was Mr. Harrie F, 
Willinma, at the office of the latter at balf past two on the 
following Sunday afternoon, where they sould then sign the cone 
tract; od complainant and his lewyer agreed te be at the ofe 
fice of Mr. Williams at the time appointed. Oomplainant tese 
tified that they kept that appointment, meeting Parker there, 
ae well, ac his lawyer, Mr. Willisme; that nothing we éaid Zor 
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a few moments after they arrived at Williams’ office; that 
finally Parker got up ffom his chair and eaid, "I am not 

going through with thie contract. Mr. Ayetin has shown that 
he hae no confidence in the GoeeOperative Society of America, 
and I refuse to go through with it." The complainant further 
testified, in rebuttal, with reepect to thie oecasion, that 
when they were all present in Williamea' office, the contract 
which complainant had entered into with Belson and Hoy, was 
produced by Parker; that the complainant had handed thie cone 
tract to Williomse several days beforethat, for delivery te 
Parker; ond that he had discussed the details of thie contract 
with both Parker and Williams, prior to the Gundsy conference 
referred to, and that at that eonference Thornton was present, 
and thet when they had thus discussed the contract, Willisms 
had stated thet as far as he could see, it was satisfactory. 
Gomplainant furthe r teetified, with reference to the Sunday 
conference in Williams’ office, thet the only reason Parker 
geve for refusing to proceed with the contract waa thet come 
plainant had shewa that he had no confidence in the CoeSpers- 
tive Society of America, nor in him, Parker; that Parker seid 
nothing te indicate in what way cempleinant had shown such lack 
of confidence; that when Parker meade the announcement 1 ready 
quoted, complainant asked him what the objection was, and 
Parker replied, *Well, you don't show any confidences in the 
ability of he Go-Onerative Society to perform things, and you 
show no confidence in me;"* that the complainant then said, 
"Yell, what would you suggest? Gan you suggest any remedy for 
this lack of confidence? Is it the contract that you object to? 
If so, what changes do you propose in the contract? There shoul, 
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net be ony difficulty in ue getting together now after 

we have gone eo far. If you have any objections, this is 

the place and thetime to remedy then.* Gomplainant further 
testified that Parker made no reply to these remerke, but he 
enid to Mr, Williams, before going out of the offices, * Howe 
ever, this denl ie all right. it is a good one, and it is 
entirely satiefactory to us, and I want you, Mre Willieme, 

$0 arrange with Mr. Austin ond Mr. Thornton; Mr. Austin 

is entitled to a very liberal compensation ond Mr. Thornton 

ie entitled te compenention for what they heave done.” On 
erosgeexamination, the plaintiff testified with regard to this 
incident, thet befere going out of the office, Parker directed 
hie lawyer to ascertain from complainant and Thornton "the come 
peneation they desire, ae thie deal ies good one for us ond 
they should be well compensated." 


AS already atated, it is net denied that thecontract 
whieh the complainant hag entered into with Heleon and Hoy, for 
the purchase of the controlling intereat im the Peoples Life 
Insurance lompany and the Rendelph Building Gerporation, was, 
in substance, carried out by the trustees of the GeeOperative 
Soekety of Amerion, the latter thus sequiring evfficient steck 
in those two Gompanies to control them, and they were etill 
owned by the GoeOperative Society at the time of the trial of 
this onse; smi it ic net denied that the transaction wee a 
profitable one for the Society. it appears further, from the 
testimony of the compleinmt, that under date of January 12, 
1981, the latter sent a letter to Parker stating that he undere 
steed the purchase of the stock in the two companies referred 
to was to be closed the following day and be stated that he 
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was ready to render Parker any aesivtance he could in closing 
the oontract. om the following day, complainant wrote a 
letter to Mr. Willisws, attorney for Parker, stating that he 
head addressed letters to Nelson and Hoy, advising thew thet 
Williams represented ‘his (complainant's) principals in the 
purchase of the ateck of the tro corporations referred to, 

and that Tilliame had im his possession the funds fer the pure 
pose of closing the traneaction for that principal, and he 
requested then in thic communication te let Williams have any 
information he desired. Svidence was introduced concerning the 
reasonable velue of the complainants services in negotiating 
these contracts. It was complainant's theory that whereas his 
original understanding with Parker had been thet he wae to bee 
come the president of the Peoples Life Ipsurance Company, on 
the salary stipulated, Parker, beving seen fit to abandon that 
arrangement, awe he did at the time of the conference in Williaa 
oftice on Sunday, danuary 9, ond heaving expressly stated at thet 
time thet complainant as well as Thornton was entitied to be 
paid for the services they had rendered, he was entitled to 
recover from the Society, #hich, through ite trustees, had 
acquired the controlling interest in the tro companies referred 
to, through and by meame of the contract which the complsinané 
had negotiated, a reasonable compenantion for hie services. 


The complainant had been terougkt into touch with 
Parker through one Graig, who testified thet he me "in the 
employment brokerage business, placing high grade nenj" thet 
farker had come te him, representing to him thet he wanted te 
organize an insurence company end wee interested in getting 2 
man to ‘head 1% up, and he wanted & man big enough to be the 
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president of the company and one whe understood ineurence, 

Ae ® regult of thie, Orig interested the comwplcinant and 
introduced him to Parker, It is aprerent from the teati~ 
mony in the record that the complainant was » mon of long 
experience in the insurance business and one entirely familiar 
with it. He had ocetpied different official pesitions with 
insurance companies and for some time had been president of 
the O14 Colony Life Iyeurance Company, It further appears 
from the record that Parker and bie associates were in no 

way familiar with the insurance business, 


Uy. Thornton testified as a witness for the com 
plainant and in corroboration of the testinuny of the latter. 
Among other things, he testified that on Sathrday afternoon, 
the day prior to the funiay conference in Williams’ office, 
Parker and the couplaiment were in the office of the witnees 
in conneotion with the eeployment contract, between the com 
plainant and the Co-Gperative Seciety, ani that they 211 went 
over the contract together, andsome changes were made in it 
pursuant to suggestions wade by Porker, and finally Parker seid 
it wes aatiafactory to hia. This witness testified that he 
remarked to Parker at this tine that "It wae a pretty drastic 
contract,” and thet Parker replied thet it was all right @ "he 
wanted to put the responsibility on Mr. Austin.e® hie witness 
testified to the change made in the contract at this time at 
Parker's suggestion, waking 1% a contract with the Great fese 
tern Seourities Gompany rather than the GoeOperative deciety 
of America, This witness then testified substantially as the 
couplainent had, with reference to the Sunday oonference at 
«the office of My. Williams. He testified that he told wr. 
WAL Ldame, after Parker had left the office, that he expected 
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$2,000 in payment of the services he had rendered in the matter, 


) The defendnt Parker teetified concerning the several 
oonferences he had with the coupleinant, and admitted thet he had 
arranged with the complainant for hie services in sequiring a 
life ineurance company, toe begin with, with the expectation that 
they would go into other lines of insurance later, and thet it 
had been understood that efter the controlling interest in the 
Life insurance Company had been acquired, the complainant, 
Avatin, was to become the president of the company, on | salary 
of $25,000 a year and 1% of the gross premium income of the 
Company. He denied, however, that he had ever reosived the 
O¥iginal memorandum of the employment gontract from complains 
emt, between him ond the Go-Opefetive Society, to which the 
complainant hed referred in hie teatimony, but thet the firet 
draft of thia contract which hed come into hie hands wae the 

one o@ which he head based the action which he tock at the Sunday 
conference in Williame' office, when he said he would have nothin 
further to do with the compicinant. 


Parker admitted that he had told the complainant that 
the CoeGperative gociety wust not be known in sonnection with 
the purchase of the Life Insurance Company, for which they were 
negotiating, but he testified with regard to that subject, thet 
he told the complainant to be careful sbout that contract, and 
he told him that he sust not enter inte any contract until softer 
theix lawyer (Williams) had passed on it, and further, that 
‘he contract must not be made in your name because if it is 1 
will be goqused some day of taking 2 cowmission from yous I 
have got to buy directly because i am representing o trust 
extate and I cannot afford to have anybody say that 1 have 
participated divectly or indirectly in the purchase of any of 
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these properties." Parker further testified that late one 
Friday afternoon, complainant came and told bim he had Helson 
and Hoy at the point of making a contract and Parker requested 
hia to aeet bim the following morning at Williams’ offices, 
where the latter would write the contract; that they met the 
following morning at Williams’ office and he told Mr. Williams 
he wanted him to make « contract between the Peocles Life 
Insurance Gompany, or Hoy and Belson, and the trust estate. 

At this point in the testimony of Parker, ox it appeers in the 
record, the witness apparently breaks into the subject of the 
employment contract with the complainant and he testifies that 
Willieme asked Parker whut his agreement wae with Auetin, where 
upon Parker turned to dustin and seid that Williams wee very 
busy and he sugyected thet he go to hie attomey and have 

him draft the employment contract; that he asked Agetin who 
hig lawyer was and Austin gave bie Thornton's address, and he 
met Avetin the following morning at Thornton's office, and at 
that tise, they presented to him (Parker) « contract covering 
Auatin' goeervices, and that this contract wae not in accordance 
with the terme te hed made with Austin, and he told him that 
no trustee would dare to sign such a contract, and thet he then 
suggested that “Perhaps the Great Western might enter into that 
sontract, with modifiestions,® and he (Parker) eei4 he would 
come back and meet Austin and Thornton at the letter'e office 
at four o'oleck that afternoon, He further testified that he 
returned to the office at the time appointed, when the complaine 
ant presented him with the same dreft of contract, whereupon, 
Parker remarked thet the changes hed not been uasde, and he 
eaid that he would meet Thornton ond the complainant at the 
office of his attorney (Williams) of the following afternoon, 
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which waa Sunday. 

| Parker then guve hie version of whet coourred at the 
Sunday conference at the office of Williams, which did net vary 
substantially from thet given by the complainant. He testified 
he remarked thet Austin had no confidence in the Go-Uperative 
Sooiety of Amerioa, and that he aaid to Austin, "I don't care 
to do business with o won eho Fill write o contraet like you 
have written,” whereupon, Thornton stated that he had drafted 
the contract and that if it was not satisfactory, it might 

be ohanged, whereupon, Parker steted thet he considered the 
complainant responeible for the contract; and thet thie ended 
the interview. On cross-exenination Parker testified with 
reference to thie conference, that ee he walked out of he office 
of Williens, he stated to Willinas thet he would not touch the 
deal with Avetin in it; that he eid to Williess, "fhe desi is 
& good deal,* * * Hr. Austin bas ent some money on thie deal, 
he has worked from Friday - from Tuesday till Friday. * * * 

he is entitled to some money,” end he further testified thet 
Willismea asked him how such Austin wae entitled to, whereupon, 
he (Parker) replied, “1 think if you give him $6,000 you will 
heve paid him well.* At thie peint in hie eresseezacination 
Parker testified, "1 don't owe hia 2 penny. i thought thet 

he wae entitled to thet if he wanted te go aheed as a broker.* 


Parker further testified thet he never said anything 
to the other truetees mbout paying the complainant $5,900 and 
that the subject of complainant's contract with the So~Gperative 
Seoiety wes never *prought up, considered, voted upon oF dis- | 
cuseed at a meeting of the trustees of the Go-Operative Society 
of Amevien.* In connection with his erosseexamination, Sarker 
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testified that during the period in question, he and Hawkenson 
and Goe were the three trustees of the Society; that there _ 
were no officers and that they never kept any records nor any 
minutes of their weetings, aor recorde of any kind. He fure 
ther testified thet there wae never a ueeting of the trustess, 
*aecepting or ratifying or autheriging negotiations with ur, 
Austin, Ye never at eny tise made a contract with Mr. Austin. * 
He further testified thet the trustees finally made a contract 
with Keleon and Hoy, purchasing the centroliing interest in the 
Peoples Life Insurance Compamy and the Randolph Building core 
poration, on the enue baggie as exe contained in the contract 
which Austin made with these perties; that there were some 
@light sedifications in the detaile of the deel, shich were 
not waterial; that the purchase price poid by them ene the 
Same price galled for in the contract Austin had entered inte; 
that after he (Parker) had broken off negotiations with sustin, 
and the latter bad meade it knewn that he did not wish te carry 
out his contract with Helson and Hoy, the latter "opened up 
negotiations with us," and *the Co-Operative wade practically 
the same deal, practically the same terms, but a new contract;* 
that this contract between the GComOperative and Selsen and Hoy 
wae closed ten days or tro weeks after Austin hed been elimins- 
ted, 


On orose-exemination Perker testified that he never om- 
ployed Austin and that neither he ner the de-Operative Society 
of America owed hia enything; thet Austin had rendered the sere 
vices he had so as to “get himself « position es president of 
the Peoples Life Insurance Company," ané that everything waa 
going 2long smoothly until Austin submitted his exployment cone 
tract, when he (Parker) saw that "Mr. Austin wae not the kind of 
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a wan to trust in « business deal.” He further testified, - 
giving ae the reseon why he did not break off hie relations 
with Austin when they were conferring together at Thornton's 
ofiies about the employment contract between Austin and the 
GomGperative Soolety, on Saturday afternoon, just previous 
to the Sunday conference in Williams' office, that "I wanted 
to be gure that my bloweup vith Mr. Austin was final and 
fixed. i wanted » third person there and a responsible 

man. i wanted to get my relations with Wr. Austin severed 
effectively was the reason I wanted to discuss it with hia 
in Williams’ office, I wanted te finish it right then and 
there and i wanted to be sure thet ay lawyer wae present to 
‘be sure that I did it. 1 intended that at the time I wae at 
Thornton's office." Paxker further testified that he never 
introduced Austin to Hawkenson and Coe, as the complainant 
had feetified, 


He further testified that he expected te go through 
with the purchase of the Life ineurdnee Company and the Bullde 
ing Corporation ag arrenged by complainant, wntil he was pree 
sented with the contract of expleoyeent between the couplainant 
and the SoeCperative Seciety and that when that was delivered 
to him he was *the snout etunned? { "disappointed man in Ghicago; e 
that he thought Austin would wake a good man wntil be got that 
contract; that at the tine he wes talking over the employment con= 
tract with the complainant and Trernton on Saturday afternoon, 
he 444 not know the complainant hed entered into a ¢ontract, 
in his own name, with Nelson and Hoy; that he found that out 
afterwards, “and I was stunned when I found owt he hac taken 
the contract in his own name, because I told hin I dared © 
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not handle the deal that way, beesause 1 might be accused of 
taking money, On croso~examination Parker testified that 
it would heave been worth a quarter of @ million dollars to \s 
the trust estate to have had Austin go through with the deal 
and to heve had him ae president of their Life Ineurenee 
Company; that the standing that would have given them would 
have been worth a querter of a million dollars, and thet he 
wanted to have Austin in thet position "until he presented 
that absolutely rotten ¢ontract;" that Austin signed bis own 
mame te the purchase contract, and “with thet in hie possesse 
ion he thought he covid force me to sign that contract’ (the 
eaployment contract); that having thus entered inte the pure 


Re 


ghase contract in bis own name, "Ne tried to force me to sign 
this employaent contract giving him $280,000.06 (the considere 
ation whieh wag called for in the purchase contract executed 
by Austin, and the consideration which was afterward actually 
paid by the Go-Operative Seeciety for the controlling interest 
im the Imeurance Company ond the Suilding Gorporation). 





Heleon testified eencerning the contract he and Hoy 
hed made with Austin, to s¢11 the controlling interest in the 
Life Ineuwance Company and the Building Corporation, end he 
said in this connection that Austin made it clear that he was 
not contracting for himself tut wae trading for somone else - 
*he represented that he had some principal whose nsme he would 
not divulge.” He testified further thet after the aking of 
thie contract, Austin instructed then te go to Williams’ office, 
ond Neleon and Hoy asked Austin for s letter stating that they 
were at Liberty to go t Williams, eho represented the principal 
for whom he (Austin) hed been acting, end to open up negotiae 
tions with them direct. He testified further that Parker was 
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@t Pilliame? office at the time he went there, and that shertly 
therenfter the desl was closed, and no different terms rere 
ever made than these set forth in the contract Auetin had 
entered into with then. 


Gee testified that he was one of the trustees of 
the Ge-Operative Society of America in 1931, and further, 
that he never had met Avetin nor been introduced to hia in 
any way. He sleo teatified thet he never digeussed with 
hie sesocintes, Hawkenson ond Parker, the purchase of « 
1ife insurance building with partiowlar reference to the 
People's Life Insurance Building, in which the Kendolph Bullde 
ing Gorporetion or the People's Life insurance Company were 
interested, On cross-examination, he testified that che firet 
knew about the purchase ef the Life Ineurence Campany somee 
time in January, but he could not tell whet time 4g that sonth} 
that he first learned about it through Parker, and that they 
thought it would be a good thing. He then testified that in e 
general wayvhe and Hawkenson and Parker ‘talked of the purchase 


of that building and the Life Insurance Gompany;* that he 4id 


mot recall whether Parker shored him the contract, and he 
would not be certain whether or not he read it; that he asked 
Parker if the Company wee 211 right and he said it was; that 
he did not recall whether he asked Parker what it was proposed 
to pay for the Company; that the deal wae discussed by Parker 
and Hawkensen and himeelf? in the offices ef the GeeSperative 
Society, and that on this cecasion "they discussed in a general 
way the purchase of these tre concerns = that is the Building 


and the Life Insurance Gompany," and *We all agreed with Er. 
Purker,- Mr. Kawkenson and ayeelf, that. we should" purchase the 
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eompanies; that he did not reosll the figures invelved 


My. @illiews testified that sowetime in Deceuber 

1986, Parker mentioned Austin to hig, and that during the 
firet part of Janwary 1971, he discussed the treneaction in- 
volved in thie case, with both Austin and Parker, and that 
on one ogension, apomrently on Saturday, January 0, Austin 
gme to hie office saying he wanted to talk with hia cone 
fidentially, and further, that he had a very luerative poesi- 
tion and was reeveiving » big salery and he wanted to know | 
from Williems whether or not, if he went into this tneurance 
deal, the stock which might be sequired could be put up ag 
collateral 9 ss te secure bim in hie salary. ®illdems then 
testified as to the conference which took place in his offices 
the following dey, Sunday, Jenuary 9, and’ he stated thet on that 
ogonpion Parker came in first, bringing the sanleyment w atract 
whieh was te be entered into between Austin and the Ge-Overative 
Seelety, ond Williaws read it ever and «ade some pencil marks 
on it ond discussed 1% with Parker; that later on austin and 

hornton came in and Parker told Austin that be did net Like 
the proposed contracts He then testified to the further ree 
marke that were mide at that time, as herein before referred 
to, und he gaid that Parker stated thet while he would net go 
ahead with the deal, and would net meke any contract with 
Austin, thet the latter had apent some tine on the matter, and 
that whether he waa legally obligated to him er not, he wauld 
be willing te pay him something for the time he had spent. 
He also teetified to the fact thet Thornton sentiosed the 
@lieia he bad for aerviees, and Parker said he would not object 
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to thes ¢ither. Willian further testified that Trornton 


‘stated that he ought te have 63,000 for what he had done, — 


and thet Austin stated that he thought he was entitled to 


($15,000 for his services. In this connection, Austin testi- 


fied in rebuttal, to the effect thet he made no mention of 
$15,00 at the conference in Williams’ office, except to 

say that his services im bringing about the purchase of the 
building alone would be worth not less than $15,000, and that 
the Life Ineurance Company deal was vrorth a great deal ROTTS. 


in support ef their appeal the defendants con- 
tend that there are several reagons why Austin ia not ene 
titled to receive anything from them. ne of the reasons 
urged by them is that Austin rendered his services, in ne- 
gotiating with Helson and Hoy, upon the basis of e consider 
ation to him in the form of a selary ond commission on pree 
wives, ae president of the Inewrenece Gompany, end that dure 
ing the negotiations he submitted an esploysent contract 
in which he included certain *oonditions," which were not 
s part of the agreement or understanding he had entered inte 
with Parker; end it ia the defendants’ contention thet by 
injecting into the proposed employment agreement these new 
conditions, he forfeited hig righte to any compensation, and 
thet Parker was justified in refusing to deal with him fure 
ther. In conneotion with thie ergument, the defendants point 
out thet im rendering the decision in the trie] court, the 
chaneelior found that Parker was justified in rejecting the 
contract propared by Austin, In our opinion, this contention 
is untenable for two reasons. In the first place, the quege 
tion of whether er not the sescalied "conditions" included 
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by Austin in the draft of the euployment contract, which he 
submitted to Parker, were 2 pert of the original undere 

standing entered into between those tro men, im the subject 
of directly conflicting teatiszony; Anatin testifying to the 
effect that they were, and Parker testifying to the effect that: 


they were not, Such corroborating facts as are to be found 


in the record, in our opinion, suopert the contention of 
theconplainant. The testimony of Graig, as to what Parker 
told him on the subject of what kind of » san he wanted him 
to find to handle this ineurance business, as well as the 
admitted fact that Austin wae a man of long experience in the 
insurance business, and Parker and his associates knew nothing 
about the business, tende to supper} the position ef the com 
Plainant to the effect that Parker wanted him to have full 
management and control of the business, conferring from time 
to time with Parker. furthermore, the reason which Auetin 
testifies Parker gave him for having the stock appear in 
Austin's nam@, is a logical one. Ip this connection it is 
iaportant to note that the draft of the eapleyment contract 


submitted by Austin, conteined a provision to the effect 
that at any time, on request of the trustees of the Go-Orer- 


ative Society, he would execute s proper document showing 

that the steck in his name wees, in fact, the property of the 
CowOperative Society, and held by him in trust for it. Another 
veugon) for our conclusion on this point is, that the testimony 
does not show that Austin laid down these so-called conditions" 
in the draft — — contract, ee essential to its con 
summation, although it is his position that the contract ras 
dvaen in compliance with their prior underatanding, The ree 
cord shows with jeomteadiotion that at the Sunday conference in 
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Williama’ office, when Parker stated that he would have nothing 
more to do with the deal, ami made it plain thet he wes basing 
his action on thie draft of the expleyment Goentract which Austin 
hed submitted, the latter acked whether or net any of ite pree 
visions were objectionable ond etated that if there were eny 
differences on thet point, they could doubtless be ironed ovt, 
and they ought not to have any trouble getting together. in 
our opinion, if Parker wanted to get rid of Austin end elimine 
ate hin from the transactions they had been negotiating, after 
Austin had brought the desl within reach, and thus get the 
advantage of the conaumastion of the deal, without esrrying 
along the obligations which had been entered into, oo far 

ae Austin me concerned, the would have pursued just about 

the course he did. 


it is the fugther contention of the defendante that 
Auatin wes not ontitled te recover anything for his services 
beonuse he Violated his instructions, in entering inte a con= 
tract with Heleon and Hoy, for the purchase of the controlling 
interest in the two corporations invelved,individually. This 
point siso ie the subject of directly conflicting testimony, 
Austin teatifying thet his course im this regard was in full 
compliance with hie inatructione, and Parker testifying to the 
contrary, Ye would not be inclined to hold thet o finding to 
the effect that, in entering into the contract in his omm name, 
Avatin did not Violate his inetructions, was a holding unwerrant- 
ed by the evidence, but we de not regard that question as mater 
ial, beceuse it is adwitted thet after Austin was elisinated, 
the trastees of the CoeOperative Society of America went shead 
and eompheted the contract for the purchase of the two corporae 
tions involved, or a controlling interest in them, on practic= 
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ally the seme terms as had been negotiated in the Austin cone 
tract. The defencents, as trusteus, therefore received the 
full benefit of Austia's serviees. That those services were 
valuable admits of no doubt. 


The defendents make the further point that they 
ghould not be held liable, by reason of the fact that they 
subsequently consummated the contract, beesuse they had 
® Tight to congider that they could go ahead and deal with 
Relson and Hoy, without any claim on the part of Austin and 
that in any event, an agent may not claim compensation on the 
theory thet hie principsl has accepted the benefit of the 
agent's services, unlese it say be shown that euch ection of 
the principal wae with knowledge of the agent's sleis. In 
this connection, the defendants contend thet it is clear and 
undisputed thet Parker wae the only trustee who knew what 
servieta Austin had rendered, and further, thet there is not 
the elightent evidenes in the record that either Coe or Hewken- 
aon hac any knowledge, or wore in any way charged vith knewle 
edge, of Austin's claim. in our opinion, these contentions are 
not borne out by the record, Austin testified that he did 
meet both Harkencen and O9@ end thet when he met the former, 
Parker who introduced them, said that Austin was the wan whe 
was "handling this insurance deal for us," and that Hewkenson 
aeked how he was getting One Parker and Goe denied that any 
auch thing took place. thé testimony of Goe, in this connec- 
tion, is so contradictory as to make it very unconvincing, 

It eceas to us to be entirely clear, from his crosseexamina= 
tion, that he and Hawkenson and Parker discuseed this whele 
prepesition, and that they did thie before the transaction was 
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entered into, and they agreed between themselves that it was 

@ good thing ond that they would enter into it. The record 
shows that the Co-Operative Soclety of Amervrics had aacete at 
this time of upwards of $6,000,000, It is not disputed that 
they paid out e consideration of nearly $360,000, in aequiring 
the controlling interest in the tre corporations involved here. 
That « transection of auch megnitude, by a trust estate, posse 
eesed of such property as this Society was posseseed of, could 
be entered inte by ite trustees withut them knowing anything 
about it, would be very strange indeed. There can be no doubt 
of the fact that these three trustees did diseusa the making 
of this deal and reached a conclusion about it, before it was 
entertd into, just ae Coe admitted they did, on hie erogse 
examination. The evidence in the record does not bear out 

the contention that these trustees went ahead and completed 
this deal, on the terms which hed been secured ag 2 reault of 
the services of Austin, covering a considerable period of time, 
in ignerance of the fact that he hed anything to do with it 

or wee entitled to any compenention for hia services, or that 
any guch oleaim was being made. 





fhe defendente contend that the complcinant head ne 
gontract with the defendants, as trustees, and that his cleia, 
if any, wae against Parker individually, citing, ssong other 
cases, Johneon Vv. Lebeon, et al, 151 111. G03; Pings 
Boxle, 285 1}1. 144, and Yebh_v._debmidt, e¢ al, 307 i111. 551. 
In the Yah) gage, Sehmidt was the surviving executor and 
trustee of his father's estate. two of his sisters each filed 
Wille fer an accounting ageinst him, end there were several 
appeals from orders of the Probate Court, entered in the mtter 
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ef his father's estate pending in the Cirevit Court. These 
eauses were 211 consolidated ond referred to ® master in 
ohaneery for the teking of proof. A part of the property of 
the estate was u building weed for commercial purposes in 

the Olty of Ghicsgo. A water tank om the roof of the builde 
ing collapsed by reaeon of defective supports, and fell through 
the building, killing an employee of one of the tenante. The 
administrator of the extete of that employee brought an section 
for damages against the tenant end aleo againet Schmidt and 
hie brother, se gurviving executors and trustecs of the estate 
of their father. The plaintiff recovered 2 judgement in that 
ease, ond later filed an intervening petition in the eonselie 
dated case to which reference has been made, praying for an 
order directing the surviving executor and trustee, to pay 

the judguent. After & hearing on the intervening petition, 
the trial court held thet the intervening petitioner had « 
lien ageinet the trust estate, and directed the executer and 
trustee to pay if in due course of administration. Upon appeal 
from that decree, to this court, the decree was reversed and 
the cause remanded, with directions to dismiaa the petition, 
The cause waa then taken to the Suprese Geurt, on a writ of 
error, and the judgment of the Appellate Court wes affirmed, 
the Supreme Court holding that in the ection at lew by the 
administrator ef the estate of the deceased exployee of the 
tenant cin the building which was a part of the property of 
the trust estate, the court was vithout jurisdicticn to ene 
tertein the action or render a judgment, unless the action 
Was ageinet the defendent, pereentily. The court further 
hela thet it might look to the rhole record, to determine 





—* —J — a b bem geste * oo a : 







ni — ttt te ape " 


ete eas ts ne spares — eronunane 1 a —— 
ical as — asravoeax — — oe metsal % 
ANNE * a 


— es ——— rotucese _gabesrees, * * 
ote handing RALLOEL OSL att a> gakteed #. xeczx·· er 
aad rset iteg — ott ve Bled + * @ 4 


— sett ates sd? veiauth of — * Shravan SelEy A 
ie tite a a0 rus seme A6F Of amie edt vou ona ne 
© gears maw temo eoatinagA silt te taney st baw } 
Go lt A wat te we saes ome el ait gaxb ted toed be 


Tees 


- ee a ee —** ead e —2* re 


i ieee 





2335 


whether or not the judgment against the executer and trustee 
was ® personal judgment sgainet him, or a judguent to be 
satisfied only from the procerty of the trust estate, and 

that an examination of the record, in the case of the adwinise 
trater of the estate of the deceased employee against the 
executor and trustee of the trust estate, diceclosed thet it 
was apparent that the only esxuse of eotion stated, eas « cause 
of action agrinst the defendant personally. In our opinion 
this case is clearly distinguist@e from the suit et bar. 


Referring to the other cases cited by the defendants 
on this point, the Dinguwan case merely holds thet in executing 
their joint power, #11 trustees named in o will must act. In 
our opinion, the Johneon onse is authority for the contrary 
of the proposition urged by the defendants. in that case, 
the complainant wee employed ae a broker, by the trustee 
of » trust estate, to obtain a loan for the benefit of the 
estate, the trustee promising to pay him 2 commission from 
the trust fund. The complainant did all the work necessery 
to obtain the loan, but before the transaction was fully cone 
avamated, the trustee died, A subsequent trustee consumanted 
the deal and obtained the loan on substentially the same terns 
ae those for which the complainant bed negotiated, and thug the 
eourt found the trust had the fruite of the complainant's 
lsbor. It will be seen thet in some respects the facts ige 
volved in that case were not unlike those involved in the 
case at bar. The court pointed out im the ease cited, that 
the complainant had not alleged that the agreement between 
him and the trustee wae that the trustee should not be pere 
aonally liable upon their contract, or that the compensation 
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for obtaining the loan should be # lien on the trust fund. 
The court held that under those circumstances, the only 
remedy ef the complainant for compensation, was 2 personal 
one ageinst the trustee ewploying him. It will be seen 
that while im some reepects, the facts involved in that 
ease were very similar to these involved here, in other 
respects, the facts are entirely different, In the case 
St bar, the allegntions of the complainant's amended and 
Supplemental bill, as well se the proof, show thet the 
express provision of the declaration of trust, under which 
the defendants were opernting and managing the trust property, 
were to the effect thet in no event were they to be persone 
a@lly linble, by reason of any contract, into hich they might 
enter, but that an their actions, as trustees, they were 

*net dealing on their own vesponsibility a« individuals, but 
ae trustece of an express trust, wider the common law.* In 
that situation the remedy of the complainant wes therefore 
not againat the defendants or either of them, in their individ- 
wal capseity, ae contended. 


Yor the reasons stated, the decree of the Cireuit 
Gourt ie affirmed, 


DEGEEE AFFIRRED. 


TAYLOR, Pod. AWD O'CONNOR, J. GONOUR, 
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WOMSON delivered the opimion 
ef the court. | 


By this appeal the defendent Hunter seeks te ree 
verse a judgaent of the Wunicipsl Court of Chicago, whereby 


he wae fined $900 and costa and it wes further ordered that 


he be committed to the House of Gorresction of the City ef 


@Ghicago, until the said fine wae paid, the period of imprison- 


ment not to exoeed six months, 


& Complaint wae Tiled in the case, charging that 
the defendant wae the keeper of @ disorderly house. On the 
day the complaint was filed, the defendant was placed under 
arrest and teken before the court. The record recites thet 
the court thereupon tock juriediction of the person of the 
defentant end further that the latter, being duly advised 


\ ty the court ae to bie right to s trial by jury, elected te 


k 


waive « trial by jury, whereupon he executed a forwal waiver, 
whigh waiver was duly filed and appears in the record. the 
record then recites that the onuse was, by agreenent of the 
parties, entered into im open court, submitted to the court 
without a jury. A continuance was then had to another day 
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and when the cause came on for trial on the istter day, the 
defendant moved the court for leave to withdraw his jury 
waiver. The court denied that action, fhe only error alleged 
by the defendant in support of his appeal, is the ection of 
the trial court in denying hie notion for leave to withdraw 
the jury waiver, The common lew record only is before us. 


In supoort of the contention made, the defendant 
bae referred us to severel saces holding it to be error to . 
deny the motion of a defendant for leave to withdraw a jury 
waiver previously executed by him, «here euch aotion is pree 
sented before the trial hae actually been begun. The cases 
thus referred to are all eriminal eases, in several of them, 
the jury waiver involved hed been signed before the defende 
ent hed been formeliy arreigned and before he had entered a 
plea, and st a time, therefore, as the courte pointed out, 
when there wam ne iseue formed or pending. 


The euse at bar was not such a case, It was 
not & eriminal eaee but @ quasi-criminal ease, which is a 
ease of the fifth clase, as provided by the Mumicipal Court 
Act. Neither an arraignment nor the entering of a formal 
plea was required to make an igeve for the court's deterainae 
tion. Bection 3 of the Municipal Court Act, (T11. Sta. Joh Ae 
gh, 37, par. 3315) provides that "in 11 eases of the fifth 
class, the deavues shall be deterzined without other forms of 
written pleadings than those hereinafter expressly preseribed 
or provided for." Wo form of written pleading in thie cises 
of cages, is thereafter presoribed “or provided for in the Act. 
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Section 49 of the Act (111. Statutes 3.4 A. ch. 37 par. 32362,) 
prescribes the practice in this class of cases cné no ree 
quirement as to ¢ither formal arraignment or the filing of 

@ plea, is there mentioned, but it ia serely provided that 

where one is placed under arrest, charged with a violstion 

ef a city ordinance, he “ehall, without unnecessary delay be 
taken by such officer to some convenient branch of the Muniei- 
pal Court” where the complaint, theretofore issued, shall be 
filed, “and such defendant shall thereupon be dealt with 
according to the law in the same sanner as if he had been 
arrested in the first inetence under a werrant lawfully iseued.* 
The same section provides that where one is arrested on a 
warrant, charged with violation of an ordinance, she shell 

‘pe taken before the court te which such warrant is returnable 
and tried for the alleged offense.* The Cities and Villages 
Act (111. Sts. J.4A. ch. 24, Par, 1769) contsins a provision 

to the same effect. The record recites that when the defende 
ant exemited a jury weiver, efter heving been duly advised 

by the court ee to his rights in the premises, the cause was 

"by agreement in open court betescen the parties hereto, sube 
mitted te the court for trie) without a jury." While it has been 
held that 2 suit by = city te recover a penalty for violation 

ef an ordinance is a civil ewit, to which rules governing 
eriminal prodedure do not apply, Gity 

264 11. 360, this court held in City of Ghicss 
221 111, App. 255, that the requiresents ae to pleadings were 
not those provided for in civil suits but that “the modern pro@ 
eedure to enforce such a penalty is quasi-eriminal,"” citing 


Wiggins v. city of Ghiesgo, 6@ 111. 373; Naylor v. ity of 
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Galesburg, 56 111. 385; Sinte v. Robitshek, 60 Minn. 123, 
The mode of procedure in cuasi-criminel cases, tried in the 


Sunicipal Court of Ghicage, is specifically provided for in 
the “Municipal Court Act, te which reference haa been made, 
and under that procedure, it could net be said that the sace 
at bar was not st issue and before the court for trial and 
dbaposition when the defendant, as shown by the record, was 
properly advised and exeeuted the jury waiver. 


it is argued that a trial by jury is 2 constitutim- 
ml Fight which will be jealously guarded and a cotion by « 
defendant for Leave to withdraw a waiver of it will not lightly 
be denied. In our opinion that contention would be more appree 
priate if thie were # criminel case. Im Sity of Shisaco v. 
Ensble, 232 111. 112, = quasi-oriminal action te recover a 
pensity for the violation of a city ordinance, brought in the 
tyumicipal Gowrt of Chicage, the defendant contended that section 
25 of the Municipal Court Act was unconstitutional, in thet it 
required that petit jurors be drawn from the eounty rather than 
from within the limits of the City of Chicago, the cisim being 
that certain constitutional provisions as to right te trial 
by jury were thereby violated, The court said, *We think it is 
@lear that thie action, being one te recover a penslty for violae 
tion of a city ordinence, is not « criminal prosecution but a 
eivil suit, that euch a penalty eculd not be recovered in crim 
imal procecdings. (citing easss) This being so, section 9 of 
Art. 2 (of the Gonstitution) cennet be here invéeked." 


The defendent was chamged in the complaint with, 
and wee found guilty of, = violation of section 2019 of the 
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Chicago Code of 1911, The only penalty therein provided 
for is a fine not exceeding $200 for each offense. Thet 
wee the penalty sued for in this case, The Cities and 
Villeges Act (Rl. Statutes J.8 &. ch. 24, par. 1709) 
provides that "in all actions for the violation of any 
ordinance of any city “ * * any pergon upon whom any fine 
or penalty shall be imposed, mey, upon order of the court* 
‘be imprisoned “until such fine, penalty and costs shall be 
fully paid." Just as in the cage of tort judgments, under 
certain circumstances, so here, imprisonment ie provided 
for until the judgsent, fine or penalty ia paid, not as 
punishment for the act or offense involved, bit because of 
the refusal or feilure of the defendent to pay the judgment, 
fine or penalty. 


Tpasmuch as this wae sot a ¢rimineal case, but @ 
quasi-criainsl preceeding to recover a penalty for the vicls- 
tion of a City ordinance, we are of the opiniog that i+ was 
within the diseretion of the tris] court to deny the defende 
ant's motion for leave to withdraw his jury waiver, and 
no error is shown to have been counitted in se doing. That 
the defendant wae guilty of keeping « disorderly house, as 
| gharged in the compleint,is not denied. That the evidence 
wae guch as to warrant the court's finding te that effect, 
must be presumed. 


For the reasons stated, the judgment appesled from 
ia affirmed. 
JUUGELNT APFIAMED. 


TAYLOR, Ped. AND O'CONNOR, J. CONCUR, 
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QITY OF GuIGAGO, he | 
Appellee, 
APYSEAL FROM 
4 MURIGIPAL COURT 
hs OF cHigaco, 
* Appellant. 20 4 TTA BOF 


Opinion filed June 11, 1924, 


MB. JUSTICE THOMSON delivered the ooinion of 
the court. 


A&A complaint wee filed in the Punicinsl Court of 
Ghieago, charging that the defeniant, Zeter Corean, wae an 
inmate of a disorderly house, She was arrested withort warrant 
ani upon being brought before the court, she waived her right 
t@  triel by jury. Gubeequently, and before the hearing af 
of the ones was begun, she made © métion for leave te withdraw 
the jury weiver she had executed. This motion wae denied. The 
court heard the evidence, found the defendent guilty and iaposed 
# fine of $5.00 and costs, and ordered that she be iaprisoned 
in the House of Sorrection of the Gity of Ghiesge until such 
fine and cowts had been paid. 





In support of her appeal, the defendent contends that 
the trial eourt erred in denying her motion for leave to vithe 
draw the jury waiver she bad executed. This case wae condoli~ 
dated for hearing in thie court, with the case of Gity of 
Gh ion go ormm, gase Wo, 28616, in which we are thie day 
ities m opinion, The questions involved in the case st bar 
are precisely the same os those involved in oase We. 29616, 











ote 


The City Ordinance involved is the same, being ses, 2019 

of the Ghicage Geode of 1911, providing that every disorder- 
ly house ie thereby deolared to be a public nuisence and 
that "the keeper end ali persone comnected with the saintene 
ance thereof, and all persons patronizing or frequenting the 
gane, sholl be fined not exceeding two hundred dollars for 
enoh offense.* 


It will be unnecessary to set forth at length 
here, what we have included in our opinion filed in ence Wo, 
28616, Yor reasons stated in that opinion, “thé juagnent of 
the Wunicipe) Court of Chicage, appealed from, in the case 
at bar, is affirmed, 


SUDGMERT APFIRNEO, 
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GITY OF cHrcAGo, - 
Appellee, { spreZaL FROM 


MUBICIPAL COURT 





Ve 
OF “ii 
HAZEL BROWN, 
, 2 os 4 y,A o-is 6 83 7 
Opinion filed June 11, 1924, 
Mh. JUSTION THOMSON delivered the opinion of the 
court. 


By thie appesi, the defendant, Hazel Brown, secks to 
reverse a judgnent of the Wunicipal Court of Chicago, whereby 
she wag found guilty of being an inmate of 2 disorderly house 
and way ordered to pay a fine of $5.00 and costs, and by whbh 
it was further ordered that she be comnitted to the Nouse of 
Gorrection of the ity of Chicage, and be there confined until 
eeid fine and costes were paid, 

This oaee was consolidated for hearing in this court, 
with the gaees of City of Ghicage iunter, case tio. 28616, and 
City of Uhicuge —M ease Ho. 28617, in both of which 
‘iste are this day being filed. 

The questions involved in the cage at bar are pree 





cisely the same ae those involved in the two cases referred te. 


It will be winecessary to set forth here, what hee been include 
ea in the opinions filed in those cases. 
For the reagona there stated, the judgment of the 
Muni¢ipal Court of Ghioage, appesled from in the case at bar is 
affirmed, 
GUGGNERT AFFIRMED. 


TAYLOR, Ped. AND O'CONNOR, J, coNCUR, 





x * aN, ; Ba ah ——— 


aia | ay Bs i 
Nee ead en By aS fa ‘ aut 
Set bee * aa 9 
baby in Dare stk oe 


‘ 
1D Bais MCA Re ti ; R canes ee 





Aset .If ony belit aoimiqo —— se eae ce 


ait Ye asiatge 943 Rovavhted BORKONT SAUDE fi 













—— sa atl 


et exese — feast stnabanton * — a at it a e 
peed — 2% aaa 148 eins ee — 7 wed * J 


gutted to Rotubtleanse sew enh aady 
hie .INOE ook samo sentmul .v gue kd) to eKG YO comms 
fiette to thos Gt SI5GE wo? B08 , eae oF Gee 
DeLhk waubod! gat ee. oo 
— ote tad Ba end add wb Sovfowms —DX ant ra 
et doumaier comm cet oid at boviovn! peed? Aa onan edt 9 
ebuloah ost yet ade poved ddsed — ** Lae 
et? 20 — ————— — iat | 

62 tnd to ewe af? mk dort felaneyet tga kao — i * 








| * er ; 
— come —* fig i 
we 4 i # 
ee : @ 
a ae ea & 
243 - 20619 wy, fr ( | 
¥ J j i ’ 


GITY OF cHIGAGO, 
Appellee 
* ) APPEAL FROM 
* WUNICIFAL COURT 


OF cHicace, 
Appellant. 2341.4. 688 


Opinion filed June 11, 1924. 


GR. JUSTICE THOMSON delivered the opinion of the 
aourt. 

By this sppesl, the defendent Georgie Clerk seeks 
to reverse a judgment of the lunicipal Gourt of Chicago, where- 
by she wae found guilty of being the keeper of 2 disorderly 
house and was ordered to pay a fine of $5.00 and costa, and by 
which it was further ordered that che be comuitted to the House 
of Gerrestion of the Gity of Ghiesge, and there be confined une 
$i #aid fine and costs were paid. 

This case wes consolidated for hearing in this court, 
with the eases of Gity of Chicaze v. Eynter, case fio. 28616, and 
a hioego V. Gorman, ease No. 3861.7, in both of which, 
— are this dey being filed. 

The questions involved in the case at bar are pree 
cisely the same as those involved in the two cages referred te. 
It will be unnecessary to set forth here, wheat has been ine 
Cluded in the opinions filed in those cases, 

For the reoacone stated, the judguent of the Yunicipal 
Gourt ef Ghicage, appesled from in the ease at bar, ic affirmed, 








SUQGMENT AYFIRMED. 


TAYLOR) Pod. AND O° CONNOR, J. GONCUR, 
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AQGOB BOHVANTS ua ae 
GHYARTZ & SCHCANTZ, 


— in rror, 


2341.A.638 
BUMLOLPAL COURT 
OF GiicAGo. 


Ve 
SOHN LUX AND WARIA LUK, 
Ha Plaintiffs in Error, ) 





Opinion filed June 25., 1924. 


Mis PRRGIVING JURTICE O'GONWOR delivered the 
pinion of the oourt, 


Plaintiff brought en action of the fourth oleas 
ageinet the defendants, Silliam Horan, Delia Horan, John 
WUx and Marin Lux, sesking to recover $350.00, The defend 
ante Joho and Marin Lux were served end the sumone returned 
not found as to the other two defendants. The summons wae 
returnedle Seomber 8, 1922, and on that date none of the 
defendants having appeared, a defoult and judgment were enter 
ed ag to the defendants John and Meria lur for $350.00 in 
fever ef plaintiff on his atatewont of olaia, 


On January 16th, the record disclosed that John and 
Maria Lux entered thelr appearence and on the sawe day an order 
was entered granting then leave to file a petition to vacete 
the judgucnt. The petition does not appear in the record, but 
the game order which gave them leave te file it, states that 
the plaintiff demurred to it and the demurrer was sustained. 

On February 20th following » writ of goeire faciag wos iseued 
| to wake the defendants William and Delia Horan parties te the 
| judgnent. They were served by the bailiff and on the 26th 


J atgeoaaan 
Ohad URS W 


SSCL ,.88 sayl belt? moimiqd 


J 


Ph 


— — 


nee 





of February entered thelr appearance, and the next day an order 
was entered, giving them leeve to file an affidavit of werite 
within ten days. Aftervards another order wae entered extend- 
ing their time in thie respect. On Wareh 15th, 1923, an order 
wee entered on motion of the defendants, requiring plaintiff te 
file a eopy of the inctrygment cued on and on the same day o 
eopy of what purperte to be euch instrument wg filed. On 
Yarch 20th, on seotion of the defentants Horun, the court . 
etruck the stetenont of claia from the files. Thies order 

was vacated end set aside on Woweh S3rd. The next that 
appenrs in the record ig thet on Narch 83rd a writ of error 
was sued out from thie court, 


The substonee of plaintiff's atatement of clsim 
ie that he wae a licensed real estate broker end on the Lith 
of august, 1922 the defendonts William Horan sed Gelia Horan, 
hia wife, entered into ® written agreesent authorizing plaine 
tiff to sel) a certaim pleee of reel entate known a@ jie. 8108 
Sheffield avenut, Chiengo, ILlingie; that afterwards plaintiff 
ovtmitted the property to the defendants John and Usria lam 
who agreed to purchase the property and peid plaintiff $1,000, 
to apply on the purchawe price. It is further alleged in the 
atatenent of claim thet the defendants William ond Delis 
fiowen, promised to pay plaintiff for hie aervices in ob- 
toining © purchaser for the proverty on amount of $750.00; 
that on the 12th day of August, 193%, the dsfendesnts Joka 
and Nerina Lux executed « contmnetefor the purchese of the 
property; thet plaintiff subsitted the contract for execu 
tion to the defendants William ond Delia Horan, but that 
they refused to exequte it and refused to pay hie commission 
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as agreed; that thereafter on the 19th of August, 1922, he 
refunded the $1,000.00 to the defendants John and Waria lax, 
it is further alleged that afterwards, on the 30th day of 
Ogtober, 1922, William and Delia Horan conveyed the property 
by warranty deed to Lux and hie wife. The plaintiff then 
alleges in his statement of olaim that by virtue of these 
faets the defendants became indebted to hia im the eum of 
$350.00, 


A great mony pointe are urged by the defendants 
Sohn and Maria lux why the judgsent should be reversed, but 
it is unnecessary to pase upon them, beouuse 1+ is obvious 
that there ie no liability wader any theory of the case 
ageinet John and Marin Lux. They were in no way obligated 
to poy plaintiff any sus. The defendant Horan ond his wife 
ae apreered from the stetenent of claim, promised te pay 
plaintiff $350.00, 1f he would obtain a purchseer for their 
Teel estate. Pleintiff avere thet he found defendant Lux ond 
hie wife, entered inte an agreement vith them and received 
$1,000.00 down, but thet Horen refused to eel] the property, 
end that plaintiff returned the $1,000.00 to Lux and his wife; 
thet later on be discovered that Horan had sold the property 
to lve, Under the record as above stated, it ie obvious that 
meither lam nor hie wife had promised in any way te pay ony 
COmaiesions to plaintiff in the transeetion. 


A writ of error senrches the entire record. Qeumer 
reek Drain. Dist. v. Roth, 244 121. 8@; Ellauth v. Elleuth, 
a0 11. m4, ond there being no basie for any liability on 
behalf of the defendants bux snd his wife, there wae no warrant 
in entering the judgnent against them, ond it is reversed. 
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The judgment of the Municipal Court ia reverged. 


REVERSE De 


THOMSON, J, & TAYLOR, J. CONGUR, 
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LOHETTA FARNELL, P28 41 Ay 6am 


BAKOR TO 
CERGUIE ooURT, 
COOK COUNTY, 


Plaintiff in Error, | 
We 


AVA We FARWELL, 
Defendant im Error. 


Opinion filed June 25, 1924, 


Wh. PRESIPING JUBTICN OG °OOHKOR delivered the 
epinion of the eourt. 


Plaintiff? brought en setion te recover damages 
agtinet the defendent cleining thet the defendant who wae ~_ 
her mother-in-law hed alienated her husbend's affections 
and caused him to leave her. There wad a verdict ond judg- 
ment in the defendan€'s fever, to reverse which plaintiff 
proseeutes this rrit of errer, 


The regord diacloace that plaintiff when 28 youre 
old was lawfully married on Cotober 19, 1994, to John arthur 
Yarwell, the defendant’s gon, who at that tine was 30 years 
@1d; thet they lived together ae hueband sand wife until June 
15, 1918, when he left her an4 they have not lived together 
since thet time, 


Plaintiff's position ie that the separation was 
brought about by the actions and conduct of her mother-in-law, 
the defendant. On the other hend the theery of the defendant 
ie thet she did not cause the separation, but thet the husband 
Left plaintiff on account of snother woman, 
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The declaration was in tro counts ond charged that 
on or about Garch 1, 1015, the defendont wilfully ant melicone- 
ly destroyed enc alienated from plaintiff, without her consent, 
the affections of plaintiff's pusbend. fhe pleas which remained 
et the time the cause went to trial were the general iesue and 
the five year: Stetate of Limitations, upon which iseue wes 
joined, The quit was begun warch 4, 1916, and went to trial 
April 25, 1971. ‘The record is voluminous, containing 2358 
peges and in the view we teke of the oeee it will be. necese-~ 
ary to disouse the evidence in deteil. 


live. Wil) iem Dudley, teatified for the plaintiff, 
that she wae 2 Chriatian feientist Practitioner and hed 
treated the defendant; that she set her seven or sight tines 
during the year 1914, ond the winter of 1916; thet in 1916, 
ahe had a conference at the request of the defendant at the 
latter's bome; that at that time the defendant's som, plain~ 
tiff's husband wee present; that the defendant stated she 
had culled the witness to tell her shout o11 the trovble 
ahe was in with her daughter-in-law; that her son, the plain- 
Siff's husbend, (who for convenience will be referred to in 
thie opinion as, Arthur) bed Left hie wife and had come home; 
that she believed plinintiff through an atterney threatened 
te bring on alienation eult aguinet the defendant. The vite 
nese further testified that the som stated he hed been try- 
ing to negotiate through some attorney to bring about a 
adivores; that he had no grounds for o divores, wut he rould 
like to make some arrangements with his wife whereby she would 
get = divorce at ones from him; that he had consulted with 
another lawyer te negotiate with plaintiff's attorney in 
regard to a settlement with his wife in case she got s divoren; 
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that she wae then told thet plaintiff was consulting with « 
irs. Charnley, another Christian Solentiat Practitioner, and 
that at the request of the defendant, she went to eee wre. 
Charaley, to ageertaia plaintiff's attitude toward the deo 
fendant and as to what might be done; that after enlling on 
lire. Charnley, the witness agsin sew the defendant and ree 
ported to the latter thet Mrs, Charnley bad seid that there 
was no doubt in her mind but thet the defendant had fer meny 
years been trying to alienate the affections of he sen from hia 
wife; that she hed heard frem ire. Gharnley ond « Ura. Yollace 
that the defendant had mistreated plaintiff; that upon inform 
ing the defendant of this, the latter said it was sot true. 

The witness then identified and there wae offered in evidence, 
@ letter from the defendont te her, date? January 9, 1916, in 
which the defendant stated that she wae up early thet sorning 
waiting for breakfast; that the trunks were shout ready toe go 
and requested the witnere €o the beet she could for her in 
yeference to some physics] ailesents. The letter further 
stated there wae « check of 675.00 encloaed in payment of the 
witness's services. the further testified that ot the confer 
enge she had with the defendant when Arthur was present, he 
grid; that he hoped his wife would accert the offer of settiee 
went he was making through hie attorney and get @ divorce ime 
madiately, ond thet the defendant at thet tise etated ¢he was 
willing that Arthur showld be separated from his wife; thet 
afterwards she sav the defendant and Arthur who stated that 
plaintiff's attorney had turned down his offer; that the de- 
fendant then etated she was going to leave with Arthur for 
Haseou in the Bahama Islands; that he wae arranging to get 
rid of everything he had; that they bad decided to out off 211 
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of plaintiff's support; that her lawyer told her thet if 
she left, she would not be served in the alienation suit; 


thet the defeniont atated she understood that plaintiff 
would bring 2 cult sginet her unless ghe wae paid « 

proper anount; thet notices were prepared fer publicetion 

to the effect that Arthur would noellonger be responsible 

for his wife's bille and which vould be put in the pupers 
after they had Left Ghiesgo, She then identified and 

there was put into the record a letter from the defendant 
gated Jonumry 14, 1916, from Dasasu, etating thet Arthur 

wae anxious to have the notices published as seen ee pose~ 
ibje, therefore, they thought it wee better to cet out of 
the country snd the defendant decided to go with hing that 
ehe hoped they would soon receive letters from her attorney 
telling tem what had occurred after the notiers had appeared 
in the newspapers. two other letters from the defendant 

to the witness were offered in evidenes dated January 21, 
1916, and Februnry 1, 1916, the firet apparently coming frou 
Hassan ani the intter from few York. In these letters sate 
teres of a personal mature ere mentioned, but nothing anterial 
bearing on the case. The letter of January Zlet, stated thet 
the attorney bad sent a clipping from the “lers", aprarently 
in reference to the publication ef the notiess, «ni it wae 
then stated thet she hoped that Arthur's metters would soon 
be settled setisfactorily; thet ehe did not like to Leave 
him down there alone; thet she hoped he ould return home 
inmeteed of going te England or France, but thet no one could 
tell what plaintiff might try to do and requested the witness 
to write her anything she wight learn from plaintiff, urs. 
Ghaynley or Ure, Wallace. in the letter of February ist, it 
was stated that the defendent wes in Hew York ani after Arthur 
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wae located, she thought it wae her duty "To think of mwyself 
and my eyes” aa they were bothering her in the sunlight at 
Wasenus thet the attorney had written that plaintiff's coune 
gel was very ongry when he learned thet Arthur hed left the 
country and threatened to have hie pasepert revoked; thet 

she hoped a settlement would be made before leng and wes 
gurious to know of any inforention obtained from Ars. 
Ghernley; thet she thought plaintiff ws unreasonable and 
thought Arthur's last proposition was too genefous, in thet 
he wae to give her a liberal income for life; that whatever 
eettlenent mas wade, it could only be until plaintiff ree 
married, with a premium if she did so. fhe witness further 
teotified that sbveut four weeks after feceiving the last 
letter, she, in response to a telephone request, went to 
defendant's house, the latter having returned from Her York; 
that she was advieed by the defendant that she had been served 
in the alienation ault end requested the witmese te go rith 
her te the defendant's coungel in reference to the matter, 
which wae done; that after she and the defendent hed left 
wounsel's office, they rent to see another atterney, and 
afterwards that she had a further conversation with the dee 
fewiant at the latter's home; that the defendant said she 
thought it would be advisable to go te Toronto, Canada, and 
¢e11 Arthur, who wee at that place, that her counsel edvised 
that there be no further negotiations with plaintiff in refere 
nee to a divores wntil the period of desertion had expired, 
because if this were net done and plaintiff should obtain 

& divorer, she might afterwards contend there had been colluse 
ion; thet defendant further stated her counsel hed advised 
her to create @ trust of her property so that Plaintiff would 
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not bring any further suits against the defendant. one fure 
ther testified that the defemtant seid that at one time Arthur 
had stated that he would go back to bie wife if she wiahed 
him to do #0, and that she replied thet she 4i¢ not, but 
wanted hin to be happy; that a week later the witmess ond 

the defendant went to age Arthur at forente and had a cone 
veresticon with him there; that the defendant told Arthur 

she had been to her gounee] and took the wuatter of the 


alienation suit up ag she had been served with sumcons; 
that her counsel advised that if arthur wished to be die 
voreed from his wife, it would be wise te wait the tvo 
years desertion period; thet counsel had advised no further 
negotiations in the alienation auit, but recommended fighte 
ing the onae@, and that the defenient orente « spendthrift 
trust; that then plaintiff would ese thet i+ would beuseless 
for her to prees further quite egainet the defendent; that 
Sethur upon being vo sdvieed by bie sother, objected ond 
eteted he wiehed the diWoroe as soon ae possible; thet he 
wae Gisentisfied with hia lawyer and desired &@ change; that 
the witases then mentioned another counsel] in Ghicage and 
Azvthur then asked his aother if it would be agreeable te 
retein him in the divorese matter upon her return, which 

whe agreed to oo; thet a fow days afterwards the witness 
end the defendant returned te Chiceage, they met the new 
oomee] and had « tolk ever the antter of Arthurfs obtein- 
ing a diverge and as to what eum of money plaintiff would 
demand in thet matter; that a few days later there was 
another conversation snd dcfendant stated that she had reetive 
ea = letter from her son, asking that the new counsel go to 





“Yoronte to see himg that this we done and efter counsel had 


returned from foronte, and at the request of defendent the 
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two went to counsel's office, After leaving the office, 

they Giaqussed the oatter and the defendant seid thet 

counsel told her of “ie conference with Arthur in Toronto; 

that Arthur had objected to getting a diverce without know 
ing exmetly the grounds of the diveres, and that none would 

be gotten unless his wife agreed and signed "» penalty clause; 
that about a week later, at the defendant's request, they 
agein went ©%0 see Arthur's counsel to see whet esuecess, if 
any, he had wade in negotinting with the plaintiff's couse! 
about the divorce; thet @ter leeving the offices, the defende 
ant said that counsel stated he had offered 8200.00 per sonth 
to be paid by Arthur, und that he was to retura to Chicago; 
that a fee dayea afterwards the defendant told the witness thet 
she had heard from Arthur ond that he was cowing home; that 
ehe thought he could be pereuaded to weit until the desertion 
peried had expired before obtaining a divorcee; that a few days 
thoresfter, Arthur returned, which we about Kay, 1916. the 
defendant stunted tha} she had talked with her gon and told him 
ehe hod made up het eind set to eneournge a divorcee until after — 
the two years had expired, but the son objected, insisting 
thet negotintions be entered into at onee go that a divoree 
wight be ebtaimeds that the defendent s€id that she had suther 
iged couns¢) to pay $200.00 per aonth, to the plaintiff; thet 
# few days afterwards she agnin went with the defendant te the 
lawyer{s office ani met Arthur there; that arthur etated he 
would not consent to a divorce unless there woe « “penalty 
Glmuse* attached; thet plaintiff's coumsel objected to this; 
“that afterwards there were a number of other conferences in 
referenes to the same watter; that shertly thereafter the 
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witness agein saw the defendant and the latter stated thet she 
had seen her coungel in the alienation suit and he had advised 
her to get Arthur out of the city, beonwse he wee annoying 
the defendant; that shortly thereafter arthur left the city, 
and thet defendant stated he had decided to remain away until 
there was « diveree; that she 414 not wish to have the aliense- 
tion suit tried or to have any publicity, und was going to 
awthoriae Arthur's counsel to pay $20.00 per wonth ao that 
the alienation suit would net be triedy that leter she had 

a further conversation with the defendant in which the latter 
etated ehe did not wieh to discontinue the poyments on eecount 
of the alienation suit; that shout January, 1917, defendant 
ealled her, the witness,on the telephone and advieed her that 
she decided to consult another practitioner, Wrsa., Ghilds, 

and to diemies the witness; that a few days afterwarda, the 


‘witness at the defendant's request, attended « theatre with 


her; that shout a wonth afterwards she at the request of the 
defendant, went te the latter's howe and the latter told her 
that she and Mra. Childs hed gone to eee the plaintiff; that 
the visit was not & pleasant one; that treo or three weeks 
later, the vitness egsin exllied at the defendant's home and 
was told by the defendant that Arthur hed been to see her; 
thet she teld the witnese she wished to settle with plaintiff 
for » lwap sum end withdraw the monthly paysents she bad been 
mking; that two or three weeke afterwards the defendant told 
her that she had authorised an offer te be made to pay to 
plaintiff $30,000.06 er $35,000.00 for a settlement, and thet 
a diverce be obtained, The witness then detailed other ueet~ 
inge she had with the defendant up to the month of Hay, 1918; 
that ghe was a witness to the execution of the ependthrift 
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trust which had been executed by the defendants that after 
the execution of the truest agreasent, she saw the defendant 
and the latter told her that he was sorry thet she hed been 
induced to execute it. The witness then detailed » visit 
made with the defendantts another lawyer in an endeavor te 
have the have the trust agreement broken, She further testi« 
fied that Arthur and the defendant weemed to be greatly dise 
Pleased in regard to the vitness' testimony and the defende 
ant told her that the witness hed been very untruthful; thet 
the witness stated she bed told the truth and further that 
she had been warned by some of ber friends that the defende 
ant would acouse her of telling something thet was not true 
and that she be onreful. 


On erese-exanination she testified that the defend- 
ant head told her she wanted to put her property in the hande 
of & Truet Commny so thet she could not revoke it and that 
Arthur would net be after ber 211 the time te settle up his 
troubles; thot she said Arthur wanted $400,000 
ier ante with his wife so that she gicht get a diveree from 
a that he might anke & settleaent with enother men, whose 
wife he wanted to marry; thet im the conversation ghe hed with 
‘the defendant, at the latter’s home, before Arthur went away, 
he was continuslly asking his aother for money, 90 that he 
could settle with his wife end have her get a diveree; that 
im these conversations in reference to settling vith plaintiff, 
the alienstion suit wes spoken of; that Arthur and his mether 
@aid thet they did not want any scandel or publicity; that 
4f the elienation suit were tried, it would probably igvolve 
aeandal; that the witness went with the defendant to see the 
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wouwn whom Arthur wanted to marry ond requested her to leave 
Arthur alone; that about 1916, the defendant said she was in| 
no way responsible for the separation of Arthur and his wife; 
thet when the defendant and the witness went to see the other 
woman, the defendant did not tell the latter thet she was the 
cause of the separation; thet the woman did net agree to Let 
Arthur alone; that there wee very little said in her presence, 
but Arthur said he wanted toe settle with the plaintiff and 
marry this other woman, who was living with her huebend and 
her two deughtere; thet at one time Arthur threatened to do 
Violence to himerlf, if his mother 414 not furnish him money 
to eettle with hie wife and the other woman's busband te crevent 
@ goandal; thet the defendant bed asked her to coms to see her 
beeause she wanted to tell the witness thet her son had made 
up hie mind to leaveplaintif?; thet he hed net been barpy with 
her; that she wae not a women of hie clees; that she would 
like very euch to hove her son separated from his wife «ad get 


a divorce; thet defendent said that arthur and his wife were 
not congenial; that there were no grounds for a divores; that 
ehe knew nothing about the other wowan for a long time; and 
when the witness went to the defendent in January, 1916, the 
defendant was not then being treated by her; that she was 
employed in 1924 to trent defendant's physical condition as 

a Christian Selence practitioner; that she wes leter dismissed 
by the defentant eho then exployed another practitioner, who 
treated both the defendant and plaintiff; that the plaintiff 
was Very nervous end could not sleep at night; that she treate: 
the defendant all the time while the letter wes away on the 
trip to Keesau; that at one time the defendant stated thet 
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plaintiff’ was blaming her for separating her from her husband, 
and that the latter was quite indignant ot the acousation ond 
etated that plaintif’ wes not in Arthur's clans; that the me 
beneath him ond that she did not approve of their marriage, 
and endorsed the separation; that the defendent told her thet 
pleintif('s counsel stated that plaintiff would not accent 
lesa then $80,000.00 in settlement of the alienstion suit; 
thet sometime before the defendent and Arthur weat to saezau, 
the defendant epoke about her een's danger of being arrested 
for wife abandonment, and that this together with the aliena- 
tien suit might result in « big scundal if they got inte court. 
Ghee further testified that the lavyers got the letters that 
she had received from the defendant by © subpoenaing her; that 
she brought 211 ahe had but probably he: destroyed some of the 
letters; that she told counsel for the phaintiff in the aliens 
tion suit that she had been accused by the defendent of telie 
ing en untruth; thet the penalty cleuse that Arthur wanted 

im cane there should be « divorces, sae to the effect that 
plaintiff ve forbidden to mention any of hie reletions with 
her snd that the defenient rented the plaintiff in enee of 
diverce to resume her eniden name; that in the interview 

ehe had with Ure. Chornley, the latter had stated there was 
no question but that the defendant wae guilty of alienating 
the affections of ber son from plaintiff. 


Bra. Marien Adame calied by the plaintiff, teatie 
fied that in Garch, 1916, ehe put an 4d in the papers for 
employment as housekeeper, as a reguit of which she was 
euployed by the defendant in that capacity from two three 
weeke; that during thet time she talked with the defendent 
ani one day hended her a letter that came from the Sahamn 
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islands end upon receiving it, defendant etated that it eas 
from her son; that he wie separated from hie rife; that the 
witness stated *that is too bad” to which the defendant ree 
plied *don't say thet is too bed. If do not want hin te live 
with this woman because che is net bie equal"; that the wite 


ness looked at the defendant ani asked if the son was of age 
and the defendent replied that he was; that he had « very 


artistic temperament; that the women he married was beneath 
him; 2 working girl; that she did net went hiw te live with 
her; thet the witness eaid, "hy, that is tes bad"; that the 
defendant stated that she wes a weelthy eugan and for the 
witness to order anything thet wanted for the house; that 
the witness left the exployment of her own aecerd; that 
while she wis there defendant referred to the plaintiff as 
‘the ereature” and stated that she did not like her léoks 
and didn't rant her son to live with hery; that if he was 
divorced he oould aarry & woman thet was his equal; that 

the witness seked oif there was going te be 2 diveres and 
that the defendant replied she heped so; that the witness 
then aeaked if Arthur's wife was a decent, respectable roman; 
that defendont gaid as far as she knew she was, but that 

ahe did wish they knew something atbowt plaintiff's character; 
defendsnt stated she had plenty of woney te keep her son away 
aa long oa he wanted to stay. 


On orose~exrnmination she testified that she did 
net know the plaintiff; that the firet one she talked with 
about the oxee wan when the san served her with the subpoens; 
that she did not know how anyege found out that she knew anye 
thing about thé case, She further testified that one tine, 
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which woe espparently several years prier to the time she 

wae teatifying, some one at the fdgewater Beach Hotel pointed 
out plaintiff to her and etated that thet wae the lady whose 
huevband ha’ ran away from hex; thet he did not want te sup- 
pert her; thet he wee a mother's bey; one of these rich 
fellows that did not want to work, 


Mabel F. Wallace galled by the plaintiff, teati- 
fied that she wee the defendant's adopted daughter; that she 
lived at home until she woe married in 1007; thet at one time 
ahe had « talk with her mother in reference te plaintiff's 
auit and the latter stated thet che thought it wee very unjust 
amd that 1$ wes blackmails that it showld be settled as she 
did not want to worry wwer it any longer, 





Harold H. Rockwell, Secretary of the Korthern 
Trust Company of Chicago, teotified in reference to the 
truat agreenent made by the defendant, end the agreement 
was offered in evidence by plaintiff. By the terms of the 
trust, fefenmiant's property wae turned over to a trustee, 
There wore certain previsions made for Arthur and it was 
expressly provided thet auch provigions sheuld be mull and 
of no effect if he showld merry irs. Edith 9. Soherff, 
Ghe being the married woman above referred to whom arthur 
wanted to aurry, It woes agreed that defendant's estate 
Giaposed of by the agreement was worth at least $750,000.00, 
and wae liable for any judgnent that plaintiff sight obtain 
in the enoe. 


De. Williom G Stearns was called by the plsintiff 
and testified that he speelalized in nervous and mental dis- 
@ages; that he treated the defendant from 1909 te 1912; thet 
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the letter often referred to her son Arthur; that she said 
she wae worry for Arthur on socount of lack of harsony be- 
tween him ani hia wife; that she wae diesatiafied rith 
Arthur's wife; thet she referred to plaintiff in a eereastie 
and contesptucus wanner. 


On crose-exnminationvhe testified that he alse 
saw defendant's husbend who hag einas died; that he wee 
physically feeble and mentally demented; that when he treated 
the defenient in the rest cure in Evanston, she was very auch 
depresned, mé@lancholy, worried, uncomfortable ant sere or 
leas hopeless; that she eomplained about slecplesgnese, 
nervousness and reatlesoness and her husband's mentel eon- 
ditions 


Gere B. keyes, testified fer the plaintiff, “that 
whe knew the defendent through Or. Gtearna; that che acted ac 
& companion to the defendent from Geptesber 1910 to april 1911; 
that during thet time, the defendent stated she dic mot like 
her daughter-in-law; that the witness eeked her if there were 
any women she would like for her daughter-in-law ani thet the 
defendant replied in the effirastive; that the defendant ras 
at the rest cure in Evenstog one week; that at one time she 
imvited Arthur to go with her to the opera, tut did not ine 
vite plaintiff, On another occasion the defenient again teok 
her oon and another relation to some entertainment, wut did 
not invite plaintiff; thet at one time the witness offered 
to help plaintiff in meking some ourteine and the defendant 
objected to this. 


On erose-exzumination she teetified that ehe had a 
great many conversations with the defendant about the plain= 
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‘iff. Gometines the defendint bad one attitude end sometiaes 
mw different one toward the plaintiff, but that the relations 
between the plaintiff ond defendent were "constrained," 


Plaintiff also intreduced in evidence ten letters 
written by the defendont to her gon Arthur after hic earriage 
amd while he wae etill living with plaintiff; they having been 
obtained by plaintiff set produced by her on the trial, They 
are of ® pergonal neture, but there is nothing in them to 
indicate that the mother wanted Arthur to leave his wife. It 
ig apparent that the mother was not pleased with the marriage. 
in them ghe speaks about sending them some things to be used 
by Arthur and his wife in housekeeping. She writes about 
Axthur's father's physieni and mental cendition and of the 
fact thet be ie unable to attend to business ond suggested 
that arthur retemn to Ghiazge to take charge of it. 


Plaintiff testified in her own behalf; that she 
first met the defendant in 1904 at Denver ond that on the 
19th of the following Ooteber, she was married et thet place 
to Arthur; that they lived in Senver for « number of years 
after their surriage, her hueband being engeged in business 
there, returning te Ghiesgo about 1916; that her husband 
was wery deveted to her wntil about the year 1913; that 
Arthur's father and mother visited them at denver in the 
apring of 1908, where they remained several days stopping 
ate hotel; that im December, 1904, plaintiff had ecoszsion to 
goue to Ghiecage and called on the defendant at her residence 
in Michigan avenue; that she and her husband rented an apart- 
ment, anid that the defendant sent then some furniture; that 
the defendant and her husband sgoin visited them in the felt 
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ef 1907 for sbowt « week ond that during that visit they 
played cards and the defendant addreased the plaintiff as 
*ghe*, "it" or “her*; that they attended « theatre once 

when the defendant's condtet toward the plaintiff was quite 
wafriendly; that the defendent end her huabend again ealled 
on them at Denver in 1008, when the plaintiff wee tewpom 
arily away from Denver in the exst and on her return to 
Denver she atopord at Chicago and called woon the defentant 
when the latter teld her that while she wes im benver, she 
and Arthur had selected on aparteent in beaver where Plaine 
tiff and her bugbend were to live. Tre claintiff then dee 
taile other tines that she and her busband same to Chicago 
ami that at en@ time she beara the defendent eny to Arthur 
thet pleintiff wae "“Aimposeible” thet she did net Like her; 
that im 1910 plaintiff end her husbend moved to fvanston and 
lived about @ Blook from the defendent; that the latter never 
invited her te come to her house there; thet the defendant's 
husband died im Wereh. 19153; thet in January, 1911 when plain- 
tiff wee in Cyienge ache went to see the defendent in on ene 
deaver to bring about an harwoniows condition in the family; 
that at that tiue the defeadant stated the unpleasantness in 
the foumily would never heve exieted, if plaintiff hed not 
some into the family. The witness then detailed ether wmtters 
which indicated that the mother-in-law esa net friendly toe 
warde her; that the defendant wae in poor health anc was st 
warious hoepitele, beth in Ghiosge and Philadelphia; thet 
while the defendemt woe at the latter place, Arthur's father 
lived with plaintiff «tt their home until he died. fhe further 
testified thet Arthur stayed away from home nore than former 
iy and lett her June 5, 1915; thet they wern then living in 
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Zvanaton ond she continued to cecupy the premises until fep- 
tember, 1915; that plaintiff saw the defendent on April 15, 
1915, and spoke to her about Arthur getting «= divoree; that 
the defoniant e2id that she did not ser howahe could help 
mattera; thet she asked plaintiff if she did net think i+ 
was a good plan for plaintif? and arthur to go to Galifornia 
te get Arthur away from certein influences, to which plain- 
Riff replied in the negative; that during the time she lived 
with Arthur as his wife she hed charge accounts in 211 of 
the large ateres in Chicago, but thet these were discontinued 
in 1916, when Arthur wrote the trades people that he would not 
be reeponsible any longer. 


On orose~exemination she made reference to the 
fact that she hed testified in a separate saintenance suit 
whieh she brought agaimet Arthur. ne further testified that 
ghe did not know why the defendant disapproved of her; that 
Gefeniant's conduct toward plaintiff was, most of the time, 
potrosizing; that in Septezber, 1918, which was more than two 
yeare after the instant esee wes begum, the defendant ast her 
at the Pelmer Houer at plaigtiff's request «nd that she told 
the defendant that something should be done whereby plaine 
tiff gould be teken aore of; that the defendant stated Arthur 
Blamed her for everything, to which plaintiff replied that 
she theught Arthur was correct, otherwise she would heve never 
brought the instant case against the defendent; that the de= 
fendant stated thet ber business affairs were in euch shape, 
on secount of the trust agreesent, that she could do nothing 
with) her income but spend it on herself. ‘The witness then 
tostified to various other meetings with the defendant, sost 
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of which were wnpleasant; that she had « conversation with the 
defendant upon her return from Turepe in the defendant's howe 
concerning Arthur; that the defendont aeked her if she bad not 
noticed a great change in Arthur; thet ehe ssid ehe had. The 
Gefendent agked her what 14 was about end the plaintiff reclied 
ahe Gould not felk about it. Ghe further testified thet she 
knew lire, Soharff wae not the couse of the change in Arthur's 
comduet; that che introduced Arthur to fire. Scharff in 1914, 
at a dancing clase to which they belomged; thet 14 wae their 
practice after the dances to mect at the merbers’ homea and 
that two of ouch meetings were held at Mre. Geharff's home; 
that the witness gave on enterteingent but 4414 not invite 

Mere. Scherff; that ehe told her husbend that she left ere. 
Seharff out because there had been a great deal of goesip 
about her setions with men in the club; thet there ea no 
sore taik sbout Arthur than with the othermy thet abe 414 

not complain of tre. Goharff's conduct with Arthur any were 
then about her conduat with the other men; thet Mra. Scharff was 
the woumn nemed in the trust agreement made by the defendant; 
that she first learned in uly, 1919, thet Arthur was enamored 
of Mra, Seharff; that she hed geverel conversations with the 
defendent between Christeas, 1914, and April, 1915; that in 
arch, 1915, she had & conversation «t which her husband 

wae present abowt the renewal of «2 lease on the house in 
which they lived; thet Arthur etated he wae net going te 
renew the lease; he was going to get = diveres; thet dc= 
fendant then requested Arthur to co to an attorney's office 
and they would see what could be done; thet the defendant said 
do plaintiff, you know your sarriage wae irregular end 1 was 
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never beppy about it, ond neither wae Arthuxy. The plaintiff 
festified that she found letters, sons of which were offered 
in evidence by her, written by the defendant to Arthur; that 
she bad destroyed a grest manylef them, tut head not done so 

for the purpose of supyeressing evidener, 


She further teatified thet at te meeting with the 
defendant in the Palmer House in September, 1912, defendimt 
askel her to come sione, but that she took Bra, Davidson, her 
Christian Solence Practitioner with her, whe had been in the 
court room every day during the trial. Plaintiff then teeti~- 
fied on further orose-examination thai she went to Senver in 
April, 1904, to be married to Arthur} that che did sot Live 
with Arthur before they were married, but did have improper 
relations with him during that pericd. Taig was brought out 
over objections of counsel for pleintiff. The ritness then, 
over objection, wae required to state where she Lived fer 
three or four years prior to the time she was married, 


There wae alaeo offered in evidence seven letters 
from the defendent to Arthur, but they have no probative 
foree so far as the instant ease is concerned. 


Harriet lL. Davidson, testified for the vlaintiff, 
ooneerning the conversation had beéwern plaintiff and the 
defendeont at the Malmer House in Geptember, 1918, to which 
we have referred, st which time plaintiff requested that 
somethigg be done whereby che would be taken gare of, and 
the defendont replied she could do nothing and that Arthur 
eould do nothing ac he hed only what was given to hia by 
the defendants 
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The foregoing was eubstantially 211 the evidence 
effereti on behalf of the plaintiff. 


The defenient offered in evidence seven letters 
written by her to her son beforethe marriage and dated my 
Lith, duly 6th, August 9th, August 16th, Septeaber 29th ond 
Ogtober Sth and Plst, 1804. in the first of these it is 
said, among other things, "I do not see how I can ever be 
reconciled to your aerriage to any woumn whom we Enow to be 
fer your inferior * * * wy pride will net let me be recon- 
eiled to her or her fomily* and advises against the marriage. 
iy the secopd, the defendunt writes thst Arthur's father needs 
him in his business and “I shell feel thet you are surely lost 
to me, if you marry her, ond it ie & serious question as te 
where your duty lies." The third letter is te the effect 
that Arthur's feather is failing rapidly an4 thet Arthur should 
return home. an the fourth the defendant states she cannot 
get over —** connection with plaintiff end sdvises bia 
not to marry her becouse she was rot hie equsl in family, 
education or refinexent. In the sinth she agein erites plein=e 
tiff thet she cannot feel thet bie marriage with plaintiff 
would be happy; that it would be a cloud on hie life and on 
his parents’ life; that his father, too, fecle keenly about 
the matter. She sleo requested that plaintiff come and 
talk with her. In the seventh letter she writes to the effect 
thet Arthur hee not been frank with her in reference to plain= 
tiff's previous Life; that she and Arthur's father agreed that 
it would be best not to send out any announcement cards. 


Anna B. Johnson, called by defendont testified that 
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ghe wae exployed as » cempanion for the defendant from August 
31, 1913, until Mey 11, 1034. Ghe wee again employed begin- 
ming Janwixy 1, 1917, in o like eapseity and continuously 
giness that she had seen plaintiff in defendant's home ooany 
times ond that the tro women seemed to be friendly; that the 
witness had « conversation with plaintiff beceaber 31, 1916, 
at which time she asked plaintiff tf she did not think it 
wee poseible for plaintiff and her hushend to again Live tee 
gether; that plaintiff replied thet she did not went her bua 
bend and he did not want her; that there was another women 
in the case, who was married, had two children snd lived in 


The defendant testified in her own behalf that 
ahe wae 71 yeure old; thet in September, 1918, she wet olain- 
tiff at the latter's request at the Palwer House; that plaintiff 
agked her what ahe wan going to 4o towerie her support; thet 
whe had received no money since Jame, to which the defendant 
replied that ehe had put her «affaires in trust with the forth 
ern Trust Company and wag powerless to do anything; that she 
afterwards conferred with her counsel who advised her that 
it was Arthur's duty to euppert plaintiff and net the defende 
ant's. The defendent teatified that she first set the plain- 
tiff in the spring of 1264 ot Denver. The then over objection 
of plaintiff, detailed the conversation she hed there with 
her husband and her son Arthur ovt of the presence of olain~ 
tiff; that at thet time Arthur teld ber that he had met pleine 
tiff in 1899 ond wee going to marry her; thet he then eve 
various places in Chicage where plaintiff hed lived ani stated 
that plaintiff had told him that she had been betrayed by a 
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man named Heart with whomade hed lived mine months; that Arthur 
further eteted thet plaintiff wae the ovuuse of the defendant 
and her husband's worry for several years past. The admiagion 
of thistestimonywas obviously highly improper. Defendant fur- 
they testified thet she was introduced by irthur to plaintiff 
and that Arthur said thet plaintiff woe a widew ond,over objoce 
tions, she testified thet she newer advised Arthur to lenve 
hie wife or to get a divores; that whe paid elaintiff $300.00 
per month. The witness then denied substantially all the teeti-~ 
mony given by Wire. Oudley ae to what the defendant had said 

to “re. Gudley about plaintiff, Ghe siso denied in toto the 
teetinony given by Marian Adaue end anid that ehbe did not reo 
oll this witness at ell, She further denied that she told 
plaintiff? that ahe would telk to Arthur and see what could be 
done about a diverce, and testified that she had never talked 
to anybody about a diverge; thet plaintiff came to her house 
before the seperation and told her Arthur wae infatuated vith 
a married woman who had two children ond lived in Svaneton; 
that she went to wee the latter with Bre. Dudley after the 
separation ond told her she did not sanction her son's in» 
timacy with ber; thet her son wanted $506,000.00 se thet he 
eould separate from hie wife and werry Mrs. Scharff and that 
ehe refused to give him the money. She further testified that 
three or four yeare before Arthur wae married, he had been 
ateying out = great deal et night; that she loans? him 
#1.0,000.00 to go into business in Benver; that when plaintiff 
and Arthur returned to Chiesge in 1910, they lived about 

a block from the defendant end her husbend, and the plaintiff 
galled almost daily at her home. A telegram was offered in 
evidenoe from pleintiff to defendant, dated May 15, 1914, 
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in which plaintiff wished the defendant = pleasant voyage to 
Europe. 

On crose-exemination the defendant teatified that 
she went to o@e tire. Scharff twice, once with Urs. Oudley, and 
told her ehe did not sppreve of the imtiancy between Mrs. 
Goharff and her son; that Arthur hae lived at the same hotel 
where she lives sinee the summer of 1919. Some other teetinony 
was offered on behalf of the defendant, but we think it un- 
neceseary to refer to it. 


in retuttel Edith Dudley testified for plaintiff 
thet she heard the defendant say to wre, Scharff that she 
ond Sythe shew have kept apart wntil « diverese was ob- 
tained. Thia is substentially al) the evidence in the ree 
cord. 


Gounsel for olaintiff eentende: (1) thet the court 
erred in excluding Letters written by Arthur to hie rife 
and offered on behalf of the plaintiff. These letters were 
offered to show that there was greet affection between Arthur 
and hie wife. A number of authorities are referred to by 
counsel as quetaining plaintiff's contention that they were 
a@miseible. Ho i,linois case, however, sustains plaintiff 
in thie reaepect and we think they were imadeiesible under the 
statute, seo. 5, chap. Sl, ho. That atatute after specifying, 
among other things, when « husband and wife may testify for or 
agaimet each other, provides “that nothing in this section 
contained shell be construed to cuthorize or permit any such 
husband er wife to testify to eny admissions or converestions 
of the other, whether made by him te her or by ber to him, or 
by either to third persons exeept in suits or enuses between 
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euch hushond and rife," We think the letters might be con~ 
aidered in the nature ef an admission made by the husband 

to his wife, and are barred by the etetute. See also Donnan 
¥. Bonmen, 236 Ill. 341; Goelz v. Goelg, 157 Ill. 33; Joiner 
V. Dupown, 174 111. 26%.  Woreover, we think the letters were 
inadmissible beexuse the last one of then wae written sore 
then six yeure before plaintiff and her husband separated, 
andi there wee no ogontenticn bet that plaintiff and hie wife 
were vory affectionate towards ench other wntil « ehert tise 
before the separation, but on the contrary, thie fast secus 
to heve been oonceded by all. 


@. The defendont further coptends that the court 
erred in instructing the jury, at the request of defendant, 
to the effect that no recovery covwld be had byoplaintiff for 
the alienation of the affeetione of Arthur, unleas such alien= 
ation wes caused solely by the defendant. We think this point 
ig well teken, beonuse if the deperatbénn would not heave ocourred 
but for the sete of the defendant, she would be Liable, al- 
though some other fact conourred in bringing sbeut such separa- 
tion. The act complained of wae a tort, snd 211 joint tort 
feasore are jointly and severely Liable. 


3. At the defendant's request, the court inetructed 
the jury thet pleintiff wes not entitled to recover if the dee 
fendumt alienated the affections of arthur from plaintiff ‘st 
any time prior to five years before you may find from the evie 
denoe the affections of eaid John Arthur Farwell were alienated 
from the plaintiff, and unless you believe from the preponderence 
ef the evidence that defendont maliciously alienated the affece 
tions of plaintiff's husbend from ber at some period within five 
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yeora before the sau were alienated, if thay were oliensted, 
your verdict should be for the defendant.” Piaintif? contends 
thet thie instruction wae erroneous, aubiguous, aislesding 
ond waintelligible., %¢ think the contention must be eure 
tained. The undisputed fact ie that the separntion took place 
June 18, 1915, ond the inetent onee wee begun Merch 8% 1916. 
The jury should have been inetructed as plaintiff requested, 
thet the Statute of Limitations had nothing to do with the 
GO.GEe 

4 Pisintiff further contends that the court 
erred in giving instructions fo. 33 and 35, at the request 
ef the defendant. Instruction 23 wae to the effect that the 
defendant was wader no obligation to her #oa or te plaintiff 
to settle any eloim of the plaintiff which she might have 
ageinet her husband for support or eaintenenes, and that the 
defendant bad the right te plece her property in trust where 
it could not be reached for amy euch purposes. By instruc 
tien 25 the jury were told that except as against defendant's 
ereditern or any peroon or persone whe might recover a judg~ 
ment against her, ahe had a right to dispose of oll of her 
property so that neither Arthur nor plaintiff could receive 
any part of it. While inetructiona 33 and 25 might not be 
entirely sccurate, we think there we no substamtiel errer in 
giving them, because there wae considerable evidence thet 
plaintiff wae demanding money from the defendant for her 
gupport and also thet defendant had been paying the plaintiff 
in this reepect. 


S Compleint is also made of the giving of certain 
wandatery inetruetions on behalf of the defendant, instruc 
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‘ting the jury that in case they find certain facts, then they 
should find defendant not guilty. While there was consider 
able repetition in this respect, we think we would not be 
warranted in holding thet it amowted to serious error. 


6G. The defeniont also complaing thet the court 
erred in instructing the jury to the effect thet the defende 
ant might advise her son in regard to hie marital relations; 
that in euch ease the law presumes good faith on the part 
of the defendent and thet the advice was for the benefit of 
her song that if they believed from the evidence that the 
defendant advised the gon to seperate from the plaintiff, 
that whe had » right to do so, if what she did wae in good 
faith; end what she believed to be for the best interest 
of Arthur, and that plaintiff «ould not recover on account of 
gach advice unless the jury believed from a preponderance of 
the evidence that defendant was not seting in good faith, but 
was actuated by wzlioe toward plaintiff, Ye think instructions 
of this cheracter were wrong. ‘hile plaintiff being the nother 
of Arthur hed the right to edvise hin in reference te his sari- 
tol relations (her right being greater than that of « strenger) 
yet under the evidence in the ipstant case she had no legel 
Tight to advise her son to leave plaintiff. The inetructicas 
should not have been given. hrame ¥. Cochrane, 127 8.Y. Ape 


Div. 319; Gooper ¥. gooper, 105 Kune. 378. 








Gther pointe are made by the plaintiff ae to why 
the judgment should be reversed, but in the view we take of 
the onee, it ie wamesessary to pase upon them, because we are 
@leatly of the opinion that upon consideration of 211 the evi~ 
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denee in the record, including that which was excluded, 

that no verdict could stand exeept one for the defendant. 

We are in entire agreament with the trial judge, eho stated 
in overruling plaintiff's wotion fer « new trial,*the verdict 
was right and no other verdict could have been sustained." 
There ie no evidence thet would warrant = finding te the 
effect thet Arthur left his wife on scoount of anything 
being done by the defendant. it is true that the éefendent 
id not like her daughter-in-law and that she so eteted of 
mumercus cecaaicns, both orally and in writing ond that she 
opposed the marriage is widisruted. The defendant wrote « 
great many letters to her gon end others covering = period 
from the early part of 1904 before the marringe until long 
after the geparstion, which teck place in June, 1915, and 
long after the instant case had been pending, and it is 
significant that in none of these letters is there anything 
gaid to the effeot that the d¢fendant advised or encouraged 
her son to separate from his wife, Gg the contrary, #6 
think the evidence discloses the fact that the srincissl 
reason for the son leaving his wife wae on account 

the other woman in the case. Hotwithatanding, the errors which 
we are of the opinion the record contains, we are further of 
the opinion, we would not be warranted in disturbing the judg~ 
mente It ie apparent that plaintiff could net recover in eny 


event. Peorle v. Halpin, 276 111. 365. 


The judgment of the Cirevit Court of Geok County 


is affirsed. 
AFFIRMED, 


THOMSON, J, AKD TAYLOR, J. CoNcuR. 





shehefne son dette tai gattutent <eever et ah ong 
stuobarted ot el amo desaxe Resta blows sokinew ee adh 
nedete one yagtel Letct ad? Atte dnemongs erttam af oe9 9K 
antar ade" ,ietet eon » vot molten al Thitaratg a 
Ssdentabetns.anek oved nice tose dedbn enaill biale-ale 
a ee eee 























* hobate te the * tee vet imge 
dakrey 4 gainewen exoddeo Bi ess 5 lit a — * al wiv j 
ginal itiaw eqatvens dé oxered BOGr to Haq ete oct mont 
bee 22 aoct at oneka soot dotde ywatsan id cnet 
gt #1 bas Gathoug eeid Ket sede treswd phot —— 
geidtyes drodd at exartel cask? Yo omen RE te eam the ke 
22 srudneteh off soy post 7 
wis so be ani oat eu ~ nu 
thivciibn no eam stte ahd * aoe Berne sional 
deldy exoxrcs afd dprubastens bton ene vt — Ne \ 





nes ws at fet Bran bie tate ‘bode , wid Sats —44 


— cantieselbc ses, roxe | 


COC ona 

Lites aie 
——— 
— 


— ot de ae SER? He) Abeer oc al J 
— ————— 





Defendant in Error, 


ERROR TO 
Ve GRIMINAL GOURT, 


| GOOK COUNTY, 
Plaintiff in error. 


Opinion filed Jyne 25, 1924. 


GR, JUBTIC’ TAYLOR delivered the opinion of 
the court, 


The defeniant, Eriean, was indicted as keeper of 
& gauing house, tried by court and jury and found guilty sad 
fined $100.0. 


‘ The evidence in the case consists of the teatinony 
of two police officers, One Aldenhovel testified that on June 
18, 1921, about 11:30 p.m. he went to 37 west 23nd street, o 
pool room; that the defenient wee "standing on the inside at 
the frout door next to the cigarcomter;* thet he, the eitness, 
went upstairs wheres there eae a pool table and about thirty sen 
sheeting crape; thet he gathered up some dice, money, and gaubl~ 
ing paraphernalia ond, together with four other officers, arrest- 
ed twenty-two men; that a patrol wagon wes ealled and the prison 
ere put in; thet the defendant, when getting in, being the laet 
@ne, said, "Why don't you leave somebody in charge here? if 
you are going to take us 211 leave semebody here." 

The testimony of Owhach, the other police officer, 


ia that he was present at the time and place in question; 
that he and four other officers went in and then upstaire, and 
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that he saw a pool teble and about eighteen men around it; 
that there wae a lot of eilver money on the pool table, which 
officer Lang tock, slong with a bag which was there, and that 
he and the other officers pleced the wen under arrest and 
called the patrol wagon. 


it is comtended for the defendant that the evidence 
is insufficient to sustain the verdict. It is very meager, 
i% ahowe thet the defendant was "stending on the ingide of the 
front door at a cigar counter," ‘standing on the inside of 
the front door next te the cigar counter,” “etending at the 
eigar counter inside of the door 211 alone," in hie shirt 
@leeves. That ie a1) the evidence put in te show that he 
"unlawfully did keep and maintain a certain common gazing 
house for gain snd luere." It is true that there wie aufficient 
evidence to show thet there wag illegel gaming going on upstairs, 
but the only evidence that the defendent kept and maintal ned 
the place is what hae been stated. That seene to be ineuffi- 
cient. It gives rise to suspicion, but it is not proof beyond 
& reasonable doubt. ‘The case of Robbing | he Peooks 
176, is not in point. In that esse, where there wes an indict- 
ment for keeping a common gaming house, the evidence proved 
that the accused took part in the gusbling, dealt the cards, 
had eharge of the room, and that whenever any questions srese 
abeut the games being played, 211 disputes were referred to 
him for settlement. In the inetant case the evidence serely 
ehows the defendant wee present on the premises, end that after 
he wag arrested, and wae being put inte the patrol wagon — the 
last one to enter ~ he said, *®hy don't you leave somebodyhere 
im charge? If you are going to take us all leave somebody bere. 
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Stevens n¢ Peoule, 67 Ill. 687, which in 
volved en indictment for keeping » common goming house, and 
where the question arose as to the insufficiency of the proof 
that the seoused was guilty of keeping much a house, and the 
evidence showed that 1¢ wee stipulated that s certein witness, 
if present, would testify thet the acoused *at the tine of the 
arreet was only engeged in desling the cards,” the court eaid, 
* Al persona who sid, sbet or assist in the commiselion of a 
misdemeanor, are guilty ac principals.” And further, “se 

(the Gefendent) appeared, from the evidence, te be the one 

in charge of the room, snd, in our jydguent the evidence fully 
justified the jury im finding thet be bad the superintendence 
and charge of the game.” Word v. fhe People, 23 111. Apo. S11, 
is not in point, ae in that case, it wae admitted thet the 
aocused ocoupied and controlled the building in cueetion. 








Giving all the evidence full weight, we are of the 
opinion thet it obvicusly failed to prove beyond a reasonable 
doubt that the defendant woe the keeper of « gaming house. 
The judgment will, therefore, be reversed, 
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O'COmNOR, P.d. ARD THOMBON, J. GONCUR, 
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EL GOMZAGIO PUBLIGHING &,, 
& GORY» 






Appellee, APPEAL FROM 
— WUNICIPAL coURT 
* 
Re Ae MATHEWS ADVERTISING ere 
GORPORATION, & COR Ps, 
heptt tant, 


Opinion filed June 25, 1924, 


NS, JUSTIOCL BAYLOR delivered the ocinion of 
the court. 


The plaintiff brought suit in the Mmicipal Court 
againet the defendent for certein advertising whieh it claimed 
at had furnished woon the order of the defendant. There wes 
& trial by the court, rith a jory, anda verdict end judguent 
in favor of the plaintiff in the swe of 0299.50. This sppesk 
is thereform. to brief has beon filed for the plaigtif?. 


The plaintif? puvlished a periedionl in Spanish 
*alled "X1 Somercio,” « publication weet as an export mediua 
cireulating in Geuth Amerion. One ®ehaeffer, western adrertiae 
ing manager for the plaintiff, steted that he exiled on the 
@efendant ané obtained « written order for advertising, and sent 
it on to the Hew York Sffice for the senction of the plaintiff. 
That onder waa offered in evidence. It te dated Mey 18, 1922, 
aad purports to be signed by the defendant, by &. BE. Petersen. 
The business of: ‘he defendant was to solicit and prepare, buy 
and sell advertising, Gye of the customers of the defeniant was 
the Pioneer Corporation, §. BE. Peterson wae a enlesman for the 
defeniant, and empowered to sign orders. The order of May 18, 
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“ge 
1921, directed te the plaintiff, ond given by the defend, 
veoited that the paper wae El Comercio, that the advertiser 
wan the Pioneer Corporation; that the space wee one half 
page to be published 12 times, monthly, beginning with dune 
1921. it requested that four proofs of the advertisement 
should be sent os soon as set up, It, “leo, contained, in 
typerriting, the following: "Yet subject to cancellation 
without consent of £1 Gomeraio Publ. Go.;" and im the printed 
form, “Privilege to diecontinue on due notioe.” Ales, "Copy 
inatructiona will be furnished you from month to sonth, * * * 
Please acknowledge this order, * * * Payable, monthly, 300.00 
per iner'n legs com” 


The advertisement ene first published by the plaine 
tiff in the July 1921 number, I was continued monthly through 
and including March 102%, aking in 211 mine publications. The 
fefendant paid for the first six months, but refused te pay for 
the three quocesding, those of January, February, and March, 
1902, The plaintiff's cherge, secording to the order ena $90,060 
& month, with a discount of 19%. Three sonths, at $86.00 each, 
with 15% off, snounts to $279,50, vhich wae the acount of the 
verdict and judgment. 


(1) It do oledmed thet the plaintiff wea bound te 
show not only thet Peterson, who signed the defendant's order, 
was an agent of the defendent, but thet be had authority te 
insert the none-cenceliation clause. The testimony of Peterson 
ie that he woe the business advertising soliciter for the defend= 
ant; and the testimony of 8, A. Mathews, seeretary and treasurer 
of the defondunt is that Peterson was expowered to sign such 
orders, and that the order in question was signed by Peterson. 





— 
seo at er Raa at Sah ME 





mvstut inoue of tape te —— 
Rogues off oh ae 4x0 cr atria 8 te Sees tuatthe 


Seal — ee an oau amn wie rset wt —— ee —120 — 
M3 AMEE —— —9 eRe — "i Pee re 












“pias eae we —— teu, pre a” AGRE AERP EM: IME i'r Uy 
dyewnid qidsmon Demidage ome OL _sntee 8 fe meld ok Wh 
ei whaltenkiaus gabe fis ah bed ah f — RE ee 
eo yay oF Seeurier Aas. anttgom ate teeth, its, * tae 

ota bas yreemtel opment, ae * sl vitae 


stove 200808 10 wettoen sot ater te —* 





ot —— bart * nzer ao, testen'teh wth eo 
snarel sit xo softokton aati ebbrwrion — — — 


soe: pe 


Further, certain correspondence in evidence shown that 
the orier ag signed wae seted upon, advertisesents pubs 
lished pursuant to it, and certein payments made for such 
adve rtisencnt. This contention ia, therefore, not tene 
able, There is nothing in Bolts v. Hueton, 32 111. App. 
673 te the contrary, 


(2) Ag to the words, *Not subject to cancellae 
tion without consent of El Gomerecio Publ. Oo.,* they appear 
typewritten, just above the printed words of the bank. The 
printed words, which are "Privilege to discowtinus on due 
notices," are obviously supereeded by the typewritten words, 
Counsel argue that ag the printed are inconsistent with the 
typerritten words, the slnintif?f wee cut on notice as to the 
lack of authority on thepert of Peterson, But the evidence 
whows Peterson hed authority te aake such an order, and, 
apparently, authority also, to try to eamcel euch an order, 
for on Bevember 13, 1971, he wrote to the plaintif? request 
ing it to cancel the Pionser advertising, giving os 4 reason, 
not) that he lacked authority to meke on order, but that 
“Remulte from the advertising in ©) Comereio have been very 
disepocinting so thet ve cannot consistently think of using 
the paper any more, «t lenat at thie time.” het was efter 
the order given on May 16, 1921, bed been on es the 
— for nt least five sonthe. In Jig tional Fire Jng.. 

audper Go, 235 TL, 98, the one dealing with the agent 
bed notices of the limitation of the intter's authority and se 
wae bound. That is not the situation here. 








(3) It ie claimed thet the court erred in not allow 


ss dag the defendant to introduce evidense to show that Peterson 
‘ wag wholly without authority to axeeute the alleged order. 
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As a matter of fact, the evidence ghows not only that the 
order was properly authorised by the defendant, but was 
acted upon by it for et least fiveor six montha, end that 
ghe plaintiff did the advertining as ordered, and the de~ 
fendant, to that extent, paid for it. B. A. Mathers, 
seeretary and treasurer of the defendent, testified thet 
the knew of the advertising veing published in the EL 
Comercio for the Pioneer dorperation at the direction of* 
the defendant. And, further, "1 knew there wes an order 
given and begum in July, and we paid the £1 Comercio Com 
pany for #ix issuen;* and, further, "Yo, we had no cone 
tract with them; we move them an order." From the fore~ 
going, it ie obvicvs that no baraful error wee comaltted 
in not allowing further evidence ac to Peterson's suthority. 


(4) it 19 claimed thet the burden was upon tle 
Plaintiff to show ratification of the order by the officem 
er directors of the defendant, ani thet it failed te de se, 
The histery of the ounduot of the defendant as set eut sbove, 
Siseloees; without doubt, thet the order of May 18, 1991, eas 
_ ganetioned and ratified by the defendent itself. 


(5) It is cleimed that the elleged erder of my 14, 
1971, wns merely an offer, ani that it was net binding on the 
4efendant *becanee there was no mutuality of obligetion between 
the plaintiff and defendent.* I¢ con herdly be resvenebly sone 
tended that no contract came inte existence between the parties, 
when, as a matter of fact, pursuant te the order, the plaintiff 
fer six aonthe carried out ite obligation and rendered ite 
services in doing the advertising, and those services rere 
recognised by the defendant end paid for up to the first of 
the year 1922. 
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In our jfudgeent, theorder of Way 18, 1921, 
though signed only on behalf of the defendant, decane; 
through the conduct of the plaintiff pursuant thereté, 
and alse the conduet of the defendant, a binding contract 
with wutual obligations, theee obligations being 4 the 
part of the defendant to pay, ond on the part ef the plain- 
tiff to perform, There is little doubt that, if the plaine 
¢iff, in domuery, 1926, hed refused to go on with the advere 
tising against the will of the defendent, it would have been 
liable to the defendant for a brench of contract. Kathews, 
the secretery and treasurer of the defendant, testified that 
he asked Hotehkias, one of the men of the plaintiff corperae 
tion, in Setober, 1991, "if it was powesible to oanesl this 
contract after gix months beesuse business rea rotten.* 

That shows thet beth parties themselves assuned that there 
was 2 binding contreet. one of the oaaece cited by counsel 
are in conflict with this conclusion. 


in Oigon v. Phiffen, 1765 111. App. 183, the court 
ead, "The contract, which the declaration saye it had been 
agreed should be put in writing and remain in feroe five years, 
fixed certain prices at which defeniante should sell the articles 
mamed to plaintiff, but it contained no provision binding the 
plaintiff to take any goods whatever from the defenisants. He 
gould order them if he wished, or could entirely fail te order 
anys" That io not perdi lel to the instent case, Here the 
defendant gave an order in the neture of » proposition, and 
the plaintiff demonstrated by ite conduct, te the knowledge of 
the defendant, ite neceptance of that propesition; that ande 
& binding contract. 
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(6) it is elaimed that the words, "Please 
acknowledge this ordex* make it neesasary that thers should 
be some express aceeptence. hat we have gaid sheve anerers 
that contentions 


(7) it do claimed thet 1f there was o valid cone 
trmet, the plaintiff’ forfeited ite right te sue thereon by 
inserting the advertising cory of the Secember iseve in the 
January, February and Werch iesues contrary to the inetruc 
tiona of the defendant; that it was the duty of the plaiatiff 
in thet onee to regerve a Dleak apace, ond that it could 
not lewfully continue the old copy. Peterson, of the defend= 
ont compeny, teotified, “that the custom wae thet in the 
abeenoe of new copy, the old copy continued.” in our judge 
ment 1% wee not, therefore, a breach of contract te insert 
advertising metter similar te thet previously published, after 
the dafondint bed requested a eanoelletion of ite order. 


ineemach oa no gubstanticl error appesra in the 


reeord, the judguent is affirmed. 
AY) ERM. ce 





O'CONBOR, Pod. AlD THOMSON, J. CONCUR, 





d *. 





4J— ome yubeor nit ‘vate dante “ hil — a. i Og Ae 
| Siuoda eds bait yracavoan ¢4 vem 4 Te 










oy i — * Ne 


F Nay 


exowons isan Diem ge or 1 dat swomnteneon wirn vane « . 





: e800 Hits x saw ened? 13 ta bentaly — 9* ry oe i : 
ee ee de BV———— a e 





— —— 
















— ——— — — v0 ines con Bo 98h i 
86S ak an meteuy acs F288" {POR Leena aap 
— shh ve a w ⸗ ees le ete, —* — ste Ye v⸗ 


Selle: — —— Sane ee sre: sill ——— —— 7— 
* — —— 


oe i orateus tone Solénmtedie ms we dave 


abel Sed Uh Vans 


hindiahy? Wee SAR Ta as lia 





13 - B8259, 


x 


R, g. MC GILL & Co., a 





ation, 
Defendant in Error, 
ERROR To 
v. CIRCUIT CoURT 
Cook CcunTY, 
PETER PEERSOLTE, 


Plaintiff in Error, 
Opinion filed June 25, 1924 


MR, JUSTICE THOMSON DELIVERED THY oPIWI¢N oF THE GrURT, 


The complainant, R, C, Mo Gill A Cg., filed ite bill 
ia the Cirowit Court of Cook County, alieging that it had entered 
inte @ contract with the defendant, wider which it had fureiehed 
the defendont with 10,663 bushels of onion sets which were te 
be morketed by the defendant, and that under the terme of their 
contract, the defendant and complaimmt wore te divide the prefite, 
derived from the sale of the onion sets by the defendant, equally. 
. Prefite to be ap divided under thin contrast were ty consiet 
of the difference between the pricea at which the onion aete 
® re to be aold by the defendant and certain designated prices 
— pulated in the ogntrast. The complainant further alleged in 
ite b422 of compl aint that the onion sets had been delivered 
. that the defendant bed warketed them at « substential inerease 
* Price over these mentigned in the contract, with the rosult 
h iS he had realised a prefit on the re-sale of these gnicn sete, 
Ad had refused to pay the complainant half of such prefite, 
hich were due it under the terms of the contract, It is further 
i a thet an accounting of the tranasction would disclose 
at the defendant had received upwarde of $7,500 beyond his 
at of the prefitas that the couplainant sxpected t. ¢atablish 
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the proof of the facts alleged in the bill, by discloeures of the 
defendant; that the complainant had ng knowledge of the préces 
at which the defendant had egid the onion sete but that such 
inforantign wae “entirely within the knowledge of the defendang 
and by him ¢oncealed from the complainant, and he has refused 
and gtill dees refuse to give the complainant any inf ormatign 

ae tg the sale of said onion sete and the price for which the 
Varigua lots wert sgld and refuses te pay the complainant his 
just propertian of the prefite.* The bill of complaint. prayed 
that the defendant be required te make disclosure as to the sale 
ef thees onion s¢te and the price fer which thay had been sold, 
md that en accgunt be taken ac te these eales, with reference to 
the agreement existing between the parties, and that the defendant 
might be decreed te pay the complainant what, if anything, shall 
appeaze te. be dus on the taking of the acecgunt, 


The defendent was peragneally served with svemgns bet 
failed te appear and he waa duly defamlted, Thereafter, an inter- 
logutery deoree wae entered, in which the court found that the 
Complainant had supplied the onion sets apecified in the contract; 
that the defendant had eld them st a profit and retained all 
the Proefita, refusing te make an accogunting of bis transactions 
te the complainant; that the complainant was entitled to an 
pocounting and Gisclgsure by the defeniant; that half of the 
Profits belonged to the complainant and should be paid to it 
: / the defenient, By this decree the cnuse ene referred ty a 









mater in chanoery, to take proefs and te atate end repert an 

5 of the sales of the onion seta by the defendant and the 
mt of moneys received by him on such sales, and it was ordered 
the defendant appear before the master and produce ali hie 
poks, papers and reeorde gf hie sales of onion sete, and receipts 
i on such agles, and that he furnish the complainant with 
atatement and account of hia sales, 
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Evidence was subsitted to the master by the corplainant 

&t » hearing which was held, ao» stated in the master's repert, 
*perauant to notice," No evidence wae submitted ty the master 
in behalf of the defendant nor did the defendant appear at any 
time in connection with the cece, until after the entering of 
the final deoree,, There were two witnesses submitted by the 
complainant at the hearing before the maater, Ono wae apparently 
& Agoal representative of the compleinant, which was a Caliq- 
fornia cerperation, and that witness testified that he had been 
told by the defendant that all the onion seta involved in this 
Contract had been oid by him, This witness further testified 
that he knew personally of two of three sales and he gave the 
“Lowest average minimum prices* at which the various lete of 
ehign sete were sold, He further testified that he had asked 
the defendant fer en aegounting and that the defendant had never 
submited « statement of hin sales ond that he hed evaded the 
requeet of the witness, for such statement, The witness further 
Stated that he found gut that the defendant had delivered some 
pf the onion sete in question tg a bankrupt, He alao testified 
that the complainant had never had aceeas to the defendant's 
books. The other witness referred to, merely testified that he 
ran in the onion #e¢ business; that he knew the defendant; that 
he Knew the latter had been in posseseion of the gnion sete here 
in question and had been engaged in selling them, and that during 
the months in which he wae selling theae onion sets, there had 
seen uinor fluctuations in the market, but that in the main the 
t a et gould be characterised ae "oe fairly rising market;" that 
! : had @xamined the qugtations fur onion sete @uring theeé monthe 
—J that in hie ePinign the average prices teatified to by the 
berner witness were @qual ty oF belew the average prices that 
ied during that perigd, From this evidence, the waster 
the aocount, “ghowing that the defendant had mada profit 
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of $20,148,00, on the onion sete, and found that there was due 
from him to the plaintiff the sum of $5,074,00, The chanceller 
entered a decree aceyrdingly. 


At a subsequent term the defendant wae served with an 
execution and he then, for the first time, filed hia oppearance 
and made « motion to vacate the deeree and for leave to file hia 
mmewet to the bill, thie motion being supperted by affidavit. 
The mgtion was denied, The case has been brought te thie court 
on weit of errer, 

Tn ous opinion the trial ecqurt 414 not err in denying 
the mgtign to vacate the decree, the defendant falling te make 
@ proper ohewing of diligence, in suppert of the motion. 


in suppert of bic writ of srrex , the defendent egntenda 
that the bill of complaint filed by the complainant alleged o 
simple contract obligation, where nothing remained to be dene 
except the ascertainment of the amount due from the defendant te 
She complainant and the paysent of the same, and that the bili dis 
elgcee eniy a eifglie transactign between the parties, which wae 
Ret invelved by the element of semplicated aecgunte, It is 
: arthez ogntended by the defemiant in thie connection, that the 
Complainant cguld not, with goot grace, seek the intervention of 
P @qurt of equity upon the ground that « disegvery wae recuired and 
‘0 ot it hadi ng kngwledge of the amgumts invelved, when the recerd 
; that it thereafter preved his case by evidence entirely 
wa bind his g#s eentrel, We are of the gpinign that the bill stated 
B food couse of action within the Jurisdiction of a court of equity 
6 A the around of the necessity of a dimcovery, Thie propesition 
Any not be maid tc be affected by the manner in which the com 
— * Ultimately attempted to make its proof before the master 
ancery, It is trus that 4t appeara from the reeord that 
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the complainant there aid not adhere to ite theory of discovery, 
bat put om witnesses in gupport of ite case, whe were entirely 
Within ite ¢gntrei, Ngtwithetanding thie, it way well have 
been that the coumplainant filed ite bill on the theery of the 
neceusity ef discevery, in geod faith, From all that appears 
an the record, 14 way well be that the complainant made an 
effert to submit ite preef in conformity with the thegry of ite 
bA11, but, failing in that, for some reason, it turned te the more 
indixveot mathe of proef, which waa ultimately submitted, Cortainily, 
the bill as filed wae o good bALL and not aubject ty a demurrer, 
if gone head been filed gn the thegry that it failed te disclose 
& good cause of aotion, within the jurisdictign ef a oqurt of 
equity. | | 

The defendant further ceatends that ne netics was served 
lipen him, ¢ither by the Gompileinant ot the gaster, appreiving him 
yf the hearings before the esater; it being the defendant's 
Position thet even theugh in default; he wae ontitied te notice of 
these hearings; citing Graig v. McKinney, 72 T1l, 908; and other 
pimilar gae@e, in all of which the defendant filed an eppearance 
% the ease and then allgwed the bill to be taken pro confegug, and 
» decree entereé fox want of an anawer. Hywever, in the ease at 













bar, the defendant never filed hie eppearance, That being the ease 
ie Yee Rot entitled tg notice, G1 Corpus Juris, 797. 


q The defendant contends further that the decree entered in 
he trial court should be reversed becamee it was not sithin the 
llegationa ef the b121, In thin connectign, it io urged that the 
Mhiegsticn in the bill, that the accounts which Would show « 

2 noe due the complainant from the defendant, if any, were ox- 
lustvely within the possession of the defendant, wan « vitel and 
terial allegation of the bili; that the most ghat the defendant 
wa expect under such @ bill wae « decree directing him to pro~ 

@ his acegunte UGfore the manter;, that aveh a deoree vas in fat 
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on (ow 
ted dies meee Toes When to the Westerman 
aueb as to amgunt to a complete departure from the bill and the 
Gage which the complainant had therein made gut; that the decres 
entered in accordance with the recommendations ef the master, which, 
in turn, were based upon the prog fs submitted, must be considered 
ae falee if 16 be taken that the facts alleged by the complainant 
in the bill were true, In our opinion thia contention ia net 
tenable, The decree entered, granted the complainant no relief 
as to matters which were not within the allegations of the bill, 
Tt may not be seid that the deoree ia not warranted by the averments 
of the bill, It was held in the Honaroh Breving Co.y Wolford, 
179 Ill, 252, that under a deeree pre sonfenag, « defendant may not, 
OB OFFor, cyntest the aufficiensy of the evidence upcn which the 
Court acted, and thet auch « deoree, if warrented by the avermente 
ef the bill, is unaaeailable, The case cited is followed in 
Bobey v, Chicago Titie & 7 la», 194 T1l, 228, and Bunfgs v. 
Mutyal Build itm.» 206 Tid, 133, 
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For the teageue stated the decree of the Cirouit Court 


DECREZ AFFIRERD, 
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PEOPLE OF THE BTATE OF ILLINOIS, — me 
Hefendant in Error, 





BOUMLCIPAL GOURT 
OF CHICAGO, 


Ve 


SAR BOBELL, 
FPisintif?’ in Error. 


Opinion filed June 25, 1924, 


Wi, @USTICS THOMSON delivered the opinion ef 
the court. 


4n information wae Tiled in the Municipal Gourt 
of Ghieege ageinst the defendant Geax Hobell, by one Schearte, 
charging that the defendwmt *on the _ day of February, 
A» D. 192%, at the Gity of Chicago, sforesaid, did then and 
there wilawfully within prohibition territory, have in his 
posresaion without a permit, intoxicating liquor, for beverage 
purposes, said intoxicating Licuor, then an@ there not being 
for enerasental or medicinal uses or for any lawful use or 
purpose, in vielation of section 2 of the Nilinsis Prohibie 
tion Aet." This informtion wae signed by Schwerts but it 
was not sworn to. The form of affidavit wie signed by Schwarts, 
but the form of the jurat wee not signed, The defendant 
signed a jury weiver andi entered a plea of not guilty. The 
evidence was submitted to the court, resubSing in « finding 
ef guilty, in menner and form ag charged in the informetion, 
and the trial eourt entered judguent on the finding, that the 
defendant pay a fine in the sum of 1,000. ‘The case is pie- 
gented to this court by writ of error on the common law ree 
cord, 


It ie contended that the trial court was i thout 
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Jurisdiction of the subject-matter of the case ot bar, bee 
geuce the inforeation eae by en individuel and eae net avern 
$0, aa the statute requires, in thie connection, counsel 

for the plaintiff in error baa called our attention to Peonks v. 
Mark, 280 171. 160; Feovko v. Zolowmioks, 246 Ti. 185; Peoule 
¥. Blum, 172 111. App. 493; ant Poonle v. Eeleon, 180 111. App. 
595. In the Qlark ease, the defendant eubsitted a cetion "to 
quash the information, in the trial court, ond the setion ef 
the court in overruling that eotion wee aesigned as error, 
Later, in the course of the trial, the defendant submitted 
aotions for a new trial ond in arrest ef judgment the action 

of the trinl court in overruling those wetions was alee saeign- 
ed ae error. in the Zelotuicki oose, » motion wae submitted 
By the defendent in the trial court, to quagh the amended in- 
formation on which the defendant was convicted, and the action 
ef the trial court in overruling that wotion was ageigned as 
error, it doce not appowr, from the opinion in the Elum ease, 
whether @ sotion to quash or oe sotion in errest of judgment 

hed been aubeitted in the trial eourt. in the Belson gage, 

the defendant submitted sotione in the trisl court for a new 
trial aud in arrest of jodgeent, and it was held thet the trial 
eourt had erred in denying the latter motion. From the ree 
cord in the cage at bar, 1¢ dees not appear thet the defendant 
moved te quagh the information, nor does it apeear thet having 
been found guilty he either moved the court for a new trial or 
im axvest of judgment. We are of the opinion thet he, there- 
fore, whived the defect in the information now complained of. 
Peonle v. Honaker, 201 111. 785; Beople v. Lowers, *93 Til. 
430; Reoule v. Bells 712 Ili. App. 144; People v. Epers,317 i111. 
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App· SO, in the Hopskor gece, two inforentions were invelved, 
whieh had been Tiled by a etnte's stterncy. They were not sup- 
ported by affidavit. 1, that oase, the defendunt having been 
found guilty, se charged inte informations, wotions, for a new 
trial and in arrest of jwignent, were mode ond overruled. The 
motions in arrest of judgment were based on the cround that 
the warrents which had been isqued and on whieh the def endsat 
had daen arrested and brought te trie, were void and in viole- 
tion of Geotion 6 of the Bill of Sights, becouse they were 

not based on informations supported by affidavite, citing 
Reople v. Qiark, gupta. Yhe Guprese Court sustained the defende 
ante position end reversed the judgment of the trial court. 

In the course of its opinion, the Supreme Court said, "Without 
doubt, » defendant may waive the benefit ef the constitutional 
provieion and would waive it by failing to make sny objection, 
but it was not eeived in this osce." fhe Powers case also ine 
volved an information which was not verified, ani the court 
pointed out thet the propecwtion of the defendant, under such 
on inforamtion, was in violation of bis conetifetional right, 
and that thie question could be raised By sotion in arrest of 
judgment. The court held that the defendant had waived the 
right to rhéee that cuestion, by taking the cave to the Appellate 
Gourte in the course of ite opinion in this caee, the Supreme 
Gourt eaid, "There wan no defect in the information, which 
gharged the offense for which the plaintiff in error was con- 
vieted, the only objection being that it was net verified, ani 
that objection being weived, 1% wae legeliy sufficient to suse 
tain the judgnent.* 


In support of hie writ of error, the defendant further 
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contends that the inforsntion on which he was convicted, 
was defective in thet it merely elleged that he had ia 

his possession intoxicating Licuor for bevernge purposes, 

in Violation of the Zliinels Prohibition Act, whereas thet 
4ot expressly provides th:t Liquer becomes intoxicating 

when i¢ contains = specified alcholic content, and the 
inforantion does not allege that the Liquor in question 

hed euch an alcoholic content ac to make it intoxicating, 
under the definition of the Act. In our opinion, thie con- 
tention is slso untenable. In the first pleos, the eufe 
ficiency of the information, in this reepect, was not raised 
in the trial court by proper eotion, end in the next place, 
the information need not plead evidence. Ae pointed out 
above, the evidence heard by the trisl court in the case 

at ber ban not beon preserved, and we are obliged te serune 
thet sufficient evidence wae heard by the trial court to 
Sustain the judgnent, and that, therefore, there wea evidence 
te the effect that the defendant 4i4 have Liquor in his pose= 
@esion and that it wae intexicating, within the proviatege 
of the Iliinele Prohibitien Act, which the information 
charged the defendent with violeting. As te the further 
contention of counsel for the defendont,te the effect that 
"the whole proceeding wae a deprivation of the rights guaran~ 
tedd plaintiff in error under the Gonetitution eof Illinois 
and of the imited States," it need only be seid that #11 
constitutional questions have been waived by suing out s 
writ of error from this court. 


We find no error in the record and, therefore, the 
judgnent of the Hungoipal Court ia affirmed. * 
O'GOHNOR, Pod. AND TAYLOR, J, CONOUR. 
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BOARD BELSON and A. Jd. KUNTER, 
as Administrators, with the 
will annexed, of —* — of 

Qavid H. Beecher, De 
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APPEAL FROM 
BUBICIPAL COURT 
OF CHICAGO, 


Appellante, 
We 


K. H. BeOARTAY, 
: Appellee, 


Opinion filed June 25, 1924. 


uh, JUSTAG: THORSON delivered the opinion of 


The Copper State Mining Company was the owner and 
operator of = copper mine in the State of Arizona. I+ 
maintained a business offices in the City of Kimnenpolis, 
Minnesota. One Tew was president end general seneger of the 
company and the defendant licerthy ws a stock bolder and 
one of the senbers of the Board ef Dircetors. Beecher, the 
plaintiffs’ intestate, wes in the business of waking loans 
and handling commercial paper in the City of Mimmeapolis. 
The Mining Company woe in need of additions] funds, for the 
purpose of providing on increased equipment at ite wine. 
Some effort wma ande to get Beecher to invest in the eteck of 
the company, but without suecese. Tew, who was negotiating 
with Beecher, then tried to negotiate a loan, but Beecher 
told him that he hed no funds in hand and eas not in a posi=- 
tion to mike the desired loan. After some further negotict- 
ions, Beecher told few that he sight be able to negotiate 
notes, signed by substantial individuals who were directors 
of the Mining Company, 2t different banks in the State ef 
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forth Gekote, in which he, Beecher, was interested. He 
further told him that he rovld not be able to negotiate 

the Wining Gompeny's notes because thease banks were un- 
willing to loan money te mining compenies, but thet if 

the notes were signed by individwele whese financial stand~ 
ing wee such that it would bear investigation, he would be 
able to negotiate the netee., in the course of these negotia~ 
tions, Bescher said something te the effect thet a loan bear~ 
ing seven per cent aid not interest him, but that he would 
want some stock in the company for wsking thie loan, ané 

few eaid to him that if he eovld put through the lean for 
the Gompany, they would give him stock of the par value of 
§26,000, as = commigeian. At Beecher's suggestion o meeting 
of the Soard of Directors of the Mining Company was held, at 
which the defendant was present, ané a reqolution was there 
adopted, reciting thet whereas it was necessary to raise 
additions! funde immediately, to aeet payments coming due on 
theixy new power plant, and other machinery, and aufficient 


funde were net in hand to meet theae paywents, therefore, it 
wee resolved that the officers vere thereby ‘muthorized to 


negotiate a lean of $20,000 upon euch conditions as they might 
deem neceseary to secure it. And it wee further reselved that 
provision for the payment of this loan be ande, by setting 
agide out of the proceeds from the product of the mine, a 
eufficient sum each sonth to pay the loan when it case due. 
Following this action of the Board of Directors, four of 


them exeoeuted noted aggregating $20,600, Of these notes, 
the defendant HeCarthy executed two, each for the sum of 


$2,500 These notes were 211 turned ever to Beecher, who 
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negotinted them at the orth Dakota banke recolving drefte 
whieh he turned over to the president of the Mining Company 
end they were deposited in the fining Company's account, ond 
the money thus raised was uaed by the Gompany in the conduct 
of ite business. 


At the tine the Director's notes were executed and 
delivered to Beeoher, the nete ef the Mining Gowpany wee ere~ 
@uted for the sum of $20,000, payable to the order of the 
plaintiff, taward Weleon, who wos Beecher's attorney, aa 
trustees, at Seccher's request and for the purpose of furnicah- 
ing collateral fo seoure the mpiywent of the dirreter's notes 
when they fell due. The Company aleo ieeued a eertifieste 
for $20,006, par walue of ite stock, te Beecher ae = coamis- 
aion for negotiating the loen ani it ferther lesued aertifi- 
entes to each of the four directors, calling for $5,000, par 
value of ite stock, as a bonus for executing the notes in con- 
nection with the lomm, Gane of the noten executed by the de 
fendant Nocarthy, wae payable to the First Metion=] Bank ef 
G@rend Forks. Before this nete wee negotiated it was endorsed 
by Seeeher ag followe: "Yor value received 1 hereby waive 
demand, protest «nd notice of protest, and qusrantee paysent 
of the within note." The other note executed by the defendant, 
letarthy, wee peyable te the order of the Milton State Bank 
of Serth Dakota. 


Apparently nene of these notes were poid by their 
mekeres when they matured, and the company wae not in a posi- 
tion to pay ite collateral noté, At sbout the tine of the 
maturity of the notes, there wos another meeting of the Board 

" ef Directors OF the Mining Company, et which a resolution ms 
Be: 
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adopted reciting that whereas the $20,000 loan hed been/from 
Beecher, on the authority of the previous setion of the Gourd 
of Directors, andthe Company's note iecued therefor, and said 
note waa then due and the Gowpeny woe unable to psy it, ond 
it wae necessary to renew it, it wee therefore reselved that 
the officers of the Company were autnorised to renew enid 
note, on terms satiafactory to thes and te the holder of the 
note, «ni that the collateral security to eaid note eten’d se 
Originally given as seourity for euch renewal. This reselu- 
tion wae epparentiy treating the Company's note an @ orisary 
obligation end the directer#? notes as the oollaters1 security 
therefor. 





The defendant, leGarthy, wes unable to pay either 
of the teo notes which he bad execeted, Beecher tock up the note 
@rawn to the order of the Firet Uationel Bank of Grand Forks, 
paysent of which he bod enarenteed. To enable Seeoher to take 
wp the note which the defendant, Votarthy, hed executed, pay- 
able to the order of the Hilton State Genk of forth Oeketa, va 
Gaethy executed a new note, payable te the order of Beecher, et 
the Seanfansvian-Amerionn Eational Bank of Sinneapolis, ond 
apparently Beccher diccounted that note andi with the proceeds 
took wp the MeGaxthy note, which waa due at the Hilten State 
Bonk of Berth Uakote. The Miming Gowapeny paid some interest 
to Beecher on this loan, vithout instructing bin to apply it 
on any porticular note or notes, Nothing wa ever paid on the 
principal of the SeGarthy notes, and no action wae ever teken 
by Geecher during bis lifetine. After his death, the plain- 
tiffs, as Exeoutore of hie fetate, brought this action to re- 
eover the amounts due on the tro notes exeeuted by the defend= 
ant, MeGarthy, one drawn toithe order of the First Bationsi — 
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Bank of Grand Forks, payment of which Beccher hed guaranteed, 
and the other drawn to the order of Beecher, at the #oandena- 
Vian-iwerioan Entional Hank of Minneapolis, which hed been 
given to ensble Beecher to take of MeGarthy's previous note 
drawn to the order of the Wilton State Bank of Berth Dakota, 


The defendant's amended affidavit of serite set 
forth that the defendant wie an accommodation asker of these 
notes and that he had never received any eonsideretion for thes 
or any procecda resulting from their disesunt; thet veCarthy 
had exeouted thes solely az an accommodation to Beecher to 
emable him to reise funde for the purpose of waking a lean 
to the ining Oompany, «nd for these reasons the ¢efendent 
was not lieble to Geeoker or his estate, on the netes, The 
testinony introduce by the respective parties, in eonnection 
with the ieques tus presented, was submitted to a jury and a 
verdict was returned, finding the iseues for the defendant. 
Judgaent followed accordingly, te reveree which the plaintiffs 
have perfected this appeal, | 





There is some gorrespondence in the record, be- 
tween Beecher and the defendant, Beecher endeavoring te in- 
@uee the defendant to take up hie sotes and the defendant 
representing that he would be glad to do so if he could, 
but thet he wae not able to,dnd:-etating theatvhe would appreciate 
it if Beecher would have the time of payment on these notes 
extended, or otrange for renewals, «i eleo stating thet at 
the time the notes were executed it wee understood that the 
Mining Gompeny was to pay this loam end save the defendant 
and other directors harsless on the notes exeouted by then 
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individually. hie correspondence, however, we do not 
regard as controlling. %m the facta presented, we are 
Glearly of the opinion thet the defendant KeGarthy easy 

net be considered as an secomedation mker of these notes, 
for the benefit of Beecher. The funds raised by means of 
these notes came from the various Horth Deketa Banks. The 
Mining Gompany, in which the defend nt and the other makers 
ef the notes were directora, wee in need of funds and these 
directors were willing to execute notes to arke this Leen 
pessible. There wee of course goed econsideretion for the 
making of the notes, although thet consideration did not 
move fron the Banke to the ankexs, or even through the 
wakers, pt rather from the Banks, through Becoher, by 
means of ehose endorsenent the notes were negotiated at 

the Banks, to the Wining Company. 


We are of the opinion that on the facts presented, 
the plaintiffs were entitled, as a matter of lee, to resover 
the emcuntsa of the tree notes sued woon, vith interest. The 
facts involved are not disputed. at the cleze of the evi- 


denee in the trial court, counsel] for the plaintiffs sub 
mitted & motion requesting the trial court to find the iseues 


in theirifaver. Thug the question of law, as to the plain- 
tiff@" right to recover, on the foots presented, was properly 
waieed, ani for the reasons stated, we are of the opinion 
that the trial court erred in denying the plaintiffs’ szotion. 
Om the record, judgment for the plaintiffs may be entered 

in thie court without resanding the cause to the trisl eourt. 
Adam ¥. Golwbien Bet"). Life Ing. ¢ 218 Til. Amp. 54. 

The judgeent of the tuniei pal Gourt ie, therefore, reversed 
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and judguent in favor of the pleintiffe ie entered in thie 
court for $5,000 and $2,095.74 interest, being interest on 
$2500 from May 25, 1917 to thie date leas $260.55, and inter~ 
est on $2500 from Hovember 26, 1917 to this date, less §200,- 
waking the judguent entered in thie court in favor of the 
plaintifife, a judguent for the total sua of $7,095.74. 


EVERBED AND JUDGMERT HERE. 
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ELABORATED READY ROOFING COMPANY, 


b CORD., z 
Appellant, 
APPEAL FROM 
ve MURIGCIPAL COURT 
GF GHISAgGO, 
ADAN F, #OLD, — 
Appellee. 
Opinion filed June 25, 1924. 
Mi, GUBTICR THOMBOON delivered the epinion of 
the court. 


The plaintiff company browght thie action ef the 
fourth class in the Municipal Gourt ef Ghieage, to recover 
the wa of §256,00, for work and services alleged to have 
been rendered by 1t under a contract in writing between the 
parties, calling for the painting of the defendant's house 
aud gerage “with tee conte of very test qality of paint 
composed of pure Linesed of] end pure white lead," ineluding 
twelve storm windows, the painting of eave troughs, inside 
and outeide, and ali windows to be puttied where necessary. 
Apparently, by ite statement of claim, the plaintiff did 
not base ite action on thia written contract, but merely 
elieged that the defenident se indebted to it in the aum of 
€250.00, which wee the price mentioned in the written cone 
tract, the statement of cleim alleging that the painting was 
done at the defendant’se special inetance and request, The 
plaintaft offered the contract im evidence in presenting ites 
onse. Among other things contained in the defendant's affidavit 
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wo 
of merite were sliegations te the effect that the work in 
question wae never completed; that the material used by the 
plaintiff was not the beat quality of o11 und rhite lead 
that the paint thet was put on was of bad quality, se that 
it blisterved badly; thet during the pregrese ef the work 
and before it was completed or accepted, @ large anount of 
colored paint was epilled or thrown on one aide of the house; 
that the plaintiff refused and neglected to finish the work, 
although often requested to do 20; that the plaintiff's agent 
promised the defendant thet the work in question would be done 
by wnion painters, but thet it was net done by union painters, 
but "by workmen who were unskilled and woable te do the quale 
ity of work required in the agreement." 


The iseues were presented to the trie] court with- 
out » jury, resulting in « finding for the defendant ond judg- 
ment accordingly, to reverse which the plaintiff hee perfected 
thisueprenl., The testigony submitted by the respective parties 
is in sharp conflict. It was the position of the plaintiff 
that the work it hed to ¢do,2t the defendont's request, was 
properly done, and thet it ese entitled te receive the compense=- 
tien agreed upon, The plaintiff's testimony wae such as to 
gupport thet contention. 6, ‘the other hand, the defend=«nt cone 
tended that the work was poorly done, and there is consider= 
able teetimony in the record supporting that contention. After 
the plaintiff 444 #11 the work which was done on the defende 
ant's house, there wae a quantity of mahogeny stain smeared over 
some partes of the house, Go far as the evidence shows, this 
was apparently the work of some outside individuala whe teok 
exception te the fact thet the peinters on this job had been 
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nomeunion “en. In our opinion, this incident does not 

affect the aerite ef the controversy presented by the 

record. If the plaintiff performed the work in question 
properly, it should be paid for it, On the other hand, if the 
work wag not properly executed, the defendent may not be ree 
quired to my the price agreed upon. As already stated, the 
@vidence on that issue io in hopeless conflict. 


For the plaintiff, ite foremsn, Redelik, teatiqe 
fied that he superintended this painting job, vieiting it 
eneh day and leoking it over; that the defendent's house 
wae given tro coats of paint, end that 211 the work done, 
with the exception ef some work on the storm windows, which 
the won subsequently returned te do but they were not allowed 
to get into the house, On croee~-examination, this witness 
testified that the defendant refused te pay for the work, 
Secause of the mahogeny stain which someone head daubed over 
hie house, after the plaintiff's wen hed left the job, the 
defendant insisting thet the plaintiff remove the oteainm and 
the plaintiff declining to do so. He testified thie was the 
@uly complaint from the defendent and that the troubhe between 
the parties arose ever thie situetion, 





dmother euployee of the plaintiff, one Boyle, testi~ 
fied thet he was the *beas* on this job; thet 911 the work 
‘wee dome under the agreement, with the exeeytion of work on the 
The one representing the plaintiff, who secured 


the defendant's order for this painting job, was one fonnell. 
Be testified that he saw the jeb after it w:e finished oni 
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made a second visit to the premises about two seeks or ten 
Gaye later, et the defendant's request, when he saw the om=- 
hogeny stein ameared over the house; that on the oseasion of 
the first visit of the witness to the house, the defendant 
had not complained aboyt the werk but eee very such pleased 
with 1%. He alee teatified that when the defendant esked hia 
if the plimintiff's men were union sen he told him thet the 
forewan of their painters was a umicn mon, but that nothing 
@iee wee said, end that et that time the witness bad no ideas 
aa to the work being done by non-union men, and thet he did not 
know the work hed been done by non-union painters until after 
the work had been finished. 


One Tennant, testified that he had been in the 
pointing business, ond had done thousande of jobs. At the 
time he testified, he was = traveling galeemen in the paint 
business, He testified thet he had examined the premises in 
question and that in general it looked "ae though it were a 
fairiy nice job, I noticed in certain places ebout the house 
that the house doean't look good now. (four wonths after the 
house was painted) i don't knew why, because the body of 
the house is 211 right and looke to me like « newt job, 
Primrily it shewld be 411 right, and the meterial used is 
@ii right, but 1 noticed some blicters on there, on the enst 
aide and under the front porch. It would be herd te determine 
what was the cause of these blisters. * * * It makes no dif~ 
ference how good the paint is. The last cont of paint bes 
thickened on the other paint, ond the first paint hes peeled 
away. The surface of the wood itself could have been moist 
im the first bestance * * * we never guarantee to be response 
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ible for blisters." This witness further testified that he 
was selling painte end instructing men in painting, but that 
*there ia & lot of things i don't know about painting.” Op 
eroee~exnmination he testified that if you used too much bene 
sine in point 14 would dry wo ond blieter, and thet under 
oertain olrownstances paint mode ef the best quality of o41 
and white lend will blister; that on the exst side ef the 
defendant's house, there were eight or ten places on the 
Glapboards blistered. 


One Levis, testified thet he was the genera) 
menager of the plaintiff’ eoupeny and that, ae such, he 
bought the white lead ond o11 thet ees used in wnking the 
paint thet wae used on thie job, and that they were good 
mteriols, 


The defendont testified that the werk in question 
had never teen completed} that the perch gelling hed only one 
eont of paint; that there wos «© windew in the front that 
“never had a drop of paint on 1%;" and that an attie winder 
needed painting; that there wae a eindow on the west side of 
the house omitted, He aleo testified to the daubing of some 
mahogany atain over the paint and that after this happened, 
be sont for Wonnell, ond asked him if he had not represented 
thet the plaintiff's cuployees were wniod wen ond he replied 
that their head painter was a big official in the union end 
he supposed the paintera vere too, but that he hed found out 
they were not. The defendont furthe? testified thet on the 
enat ond north sides of the house there wore blisters in the 
paint, from the size of dime up to larger than a doliar, ond 
that the paint was peeling off the back door; that he would 
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“venture to shy there in not o siz inch piece that is not 
Bhietered, The whoel side ef the house *i11 have to be 
eeraped off and repainted. The front on the southeast cor 
ner kaa started to peel, That is ll blistered in here 
(indicating), ond on the west wide under the bay window 
and wp at the end of the porch.” On crose-examination, he 
testified that some of the blisters began to appear before 

the mahogany stcin wae davbed on the house) that the bak 

door begen blistering « few Gaya after it wa painted; that 

he never had any telk with Boyle, in which he expreesed either 
aatiofaction or disaetisfsetion with the work; that he went 

to the plaintiff's place of business early in July and talked 
to a Ur. Booker, who eeid he bad heard about *the trouble 

ami eaid that if the job wag not finished they would be 
responsible, “but the jow ie finished® so it “ie your funeral"; 
that the defondont replied thet be bed better read the contract 
and if he 444 he would find the job wasn't finished, 


One Grichan, for the defendint, teetified that he was 
@ painting contractor and that he had looked ever the defende 
ant's house on the Sunday preceding the trial of the cage; thet 
he looked “211 around the houce, on the enat aide and on the 
north side and itewas completely fall of blisters. f would 
venture to aay that there wmen't a beard in the house but what 
was bldstered a1). the easy through, some there about the size of 
a dime, and others the sie of & dollar, Ag te the generel 
appenxence of the work, it was suppose? to have tre coats, you 
eould gee right through it. It didn't leok as good as one 
oot of pare white lead would, * * * it hed the appearance ag 
if too much Japan dryer had been used im the paint * * * thay 
ia wy opinion in the painting vusiness,* 
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One Gwangon, another painting contractor, 
testifying for the defendant stated that he had looked 
ever the house "pretty close", ond as to the bliatering, 
there wag a lot of it and the “back door ie nothing but 
a blister, and the north aide is Dlistered * * * I could 
mot any hor many there are, but there are a let ef blis- 
ters. Ag to the enuse of the work Dlietering there, that 
is o hard queation. That house wae in » good condition. 
That is, there woe plenty of paint on it." On croaee 
extomination thie witnecs wag asked whether he had told 
the defentont that he would be sorry if the plaintiff did 
the vovk, ond he snewered thet he did not know whether he 
gaid “serry* - “I told him if « Idon't think they did firet 
clase work, beosuse I hove seen some of their vrork." He 
was then asked what he meant when he esid they would be 
sorry 4f the plaintiff did the work and he anawered, "Because 
i saw a house that they bad done work on, oa Coles avenue. 
i don't think 1t looked very good. I was very poor lead 
amd Gil. 1 even oaw big blisters coming right ever the vwork.* 


me Johnaon, who bad been int he pointing business 
for 18 yeare ani hed epparently been employed to paint out 
the mahogany stains which have been referred to, testified 
that be saw the pointing on the east and north sideBef the 
sefendent's house and it "did not look to me thet the best 
quality of linseed o11 and white lead was weed. It looked 
yellow and atreaky.* 

One Williams, who testified he 44 office work, 
etated that "fhe cork appears to be the worst meee that I have 
ever seen on a freshly painted house; badly blistered end 
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leooke very bad.” He also testified te a conversation he waid 
had occurred in hie presence, between the defendant and the 
plaintiffts agent, Yomeli. The latter testified in rebuttel 
that be didn't remember ever seeing Yillioas before he appear 
ed on the witness stand. 


ural errera are complained e7 by the 


plaintiff in support of ite aprenl. The only contention ate 
waneed secme to be that on the evidenwe in the record it ia 


entitled te payment for ite vork, and therefore, the judgment 
should have been in ite fever, Om the conflicting evidence 
contained in the record, the eubstence of which bes been 
referred to above, thia court could not say that the finding 
of the triel court, for the defendant, me agninst the mane 
ifest weicht of the evidence. e are, therefore, uot in a pose 
Ation to distuxd the judgwnt and it is affimed, 
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WISCONGIN LIME AND OLWENT 0O,, « 
B0%p., et al On appeal of 





GEORGE As HENRIVR GO, e 


Aopellant. 
Opinion filed June 25, 1924. 


UN, JUSTICE THOMSON delivered the opinion of 
the court, 


The Mutual Yellering Comps 
90 ag the owner, entered inte a contract in December 1919, for 
the erection of a building, with one Wolter, hereinafter ree 
ferred to an the genefel contractor, at a coet of $2.40 per 
equare foot of grogs fleor area, which smounted in full te 
$215,572.03. The general contrector entered into contracts 
with » muaber of eub-contractors, asong vhich wae the George 
As Henrich Go., hereinafter referred to ag the sub-contractor, 
The latter wee awarded « sub-contract covering the heating 
plant, at the contract prise of $15,600. Om this subcontract 
the contractor made payaents aggregating 719,009, leaving a 
balance of $3,600 unpaid. 


ty, hereinafter referred 


The owner negotiated a building loan with Greenbaum 
Sona Bank & Trust Company, the procende of which were psid out 
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by the latter from tine te tine to the contractor. after the 
latter hed thus reocived from the bank a total of $195,750, 
leaving » tulanee in ite hande, exounting to $190,842.03, the 
contractor went into benkruptey and abandoned the contract. 
The owner completed the building, which wae then wunfiniched, 
and it is eoneeded that the owner reasonsbly expended in that 
connection, the sum of $16,337.53, leaving # belence in the 
bende of the owner's fiecal representntive, the bank, smount~ 
ing to 3,514.15. ‘There were balsnoea dua » mumber of abe 
gontractors, on their contreets with the contractor, which 
remained unpaid, Several of these sub-contractors filed 
original billie for Liens unc othere filed intervening petitions 
The owner filed ite cross petition for a general settlement, 
pursuant to fection 30 of the Wechanie's Lien Aet, seeking 

to effect e settlement of o11 these oleias. These procecdings 
were then conselideted sad referred te = Master in Chancery 
and after a hearing, 2 report wea cubelited te the chancellex 
reeommending the entry of a deorse in scoprdance with the 
prayer of the eroses petition of the owner. The chancellor 
entered a decree accordingly, finding thet certein subcontractors 
were entitled to liens ageinet the balenece ef $3,514.50, in 
the hands of the owner, which had been tendered in sourt,in 
the proportion which each olnim bore to the totnl of the claine 
of the subcontractors. It had been ang still is, the cleia of 
Henrich 2 Go. that it “as entitled te a lien assinst the pro- 
perty of the owner for the full amount of ite claia and on 
that theory it has perfected this appecl from the decree enter 
ed by the ohbancellor in the Superior Gourt of Sook County. 


fhe provisions of the Mechanic's Lien statute of 
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our State, which have to do with the cusetion thus presented 
are the followin: 


hedge Ge *It ahall be the duty of the contractor 
to give the owner, and the duty of the owner te require 
of the contractor, before the owner or his agent, archi~ 
tect or superintendent, shell pey or cause to be paid 
to gaid contractor or to hia order, any moneys or other 
consideration, due or to become due such contractor * ** 
& etetenent in writing, under oath or verified affi~o 
davit, of the names of 211 parties furnishing materials 
and inber, ond of the ancunte due or to become due each," 

| Geo. Sl. *In mo onee, except se hereinafter pro- 
vided, shall the owner be compelled to pay a greater eum 
for or én socount of the comletion of auch house, buljd- 
ing or other improvement, than the price or sum stipuls- 
ted in said original contract or sgrevwent, wnlees pay« 
ments be made te the contractor or to his order, in vicla- 
tion of the rights and interests ef the pergone intended 
to be benefited by thie Act." 

Gec, 24, * yntractora, or party furnishing labor 
or material, may at eny tine after making hia contract 
with the contracter, ond shall within sixty (60) aye 
aitery the dowpletion thereof, or, if extra on additional 
tee) or materiel] is delivered thereafter, within sixty 
(60) daye after th yo, pe ef auch extra er addie 
tional work er final delivery of such extra or edditionsl 
material, qause a written sotioe of hie claim, snd the 
auount dae or to be come due thereunder, te be pereon~ 
aliy served on the owner, or his —_ or architect, or 
the guperintendent having — * the building or ia 
rovenent * * * previded, further, such notice shail not 
be necessary rhen the sworn statement of the contractor 
or sub-contractor, provided for herein, shail serve te 
give the owner notioe ef the emount due and to become dus, 
but vhere auch statesent is incorrect as to the sxount, 
the subcontractor or mteriel man named shell be protected 
to the extent of the szount named therein ae due or ta be~ 
come due to him* 

Sec. 27, "When the owner of his agent is notified 
ae provided in this Act, be shall retain from any money 
due or te become due the contractor, an saount sufficient 
ow ail demands thet are or will become due, auch sube 

over, tredeeman, uaterialmen, seebanic or vrorkuan, 
of ehose had he ig notified, and shell pay over the 
game to the parties entitled therete. * * * Any — 
made the oener te the contractor after euch notice, 
without reteining sufficient money to pay such olaim, 
shell be coneidered illegal and made in violation of the 
Tighte of the Inborers and aibeontractore, and the rights 
of such laborers and subcontractors to a lien shall not 
be affected thereby, but the owner shell not be held liable 
to pay to any leborer and subcontractor, er other ane 
whese mame ie omitted from the statement provided for in 
seotions five md tweaty ye of mre Oe oy for * 
larger angunt than the oum therein ne as due su 

reon (provided auch omission is not wade with the Know 
Toker os collusion of the owner) unless previcus thereto 
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or to hie peywent to hie contractor, be «hall be 
notified, ae herein p ded, by euch sons of 
their claim end the true aaount thereof," 


Gegtion 82 of the Act, referred te in the last 
section quoted, haz to do with the rights of eaterial sen 
and ie n@t appliceble to the queations presented here. 


in addition to the facta heretofore referred te, 
the following ure material. During February, Mareb and 
‘April 1920, the bank paid the contractor an ageregate of 
$112,500, on hie contract before any statement wag subsite 
ted by him or required of him as provided in Section & of 
the Mechanic's iden Act. On April 17, 1096, the contractor 
furnished the owner bie firet sworn statezent showing the nase se 
of the varlcus subcontractors and material men with whom he 
had contragte and the amounte due and to becese due to each 
of thea under thelr reapective contracts. According to this 
statement the contractor at that time owed the subcontractors 
or there yas to become due from him te them, the a geregate 
sum of $90,083.50. This stetement referred to George A. 
Henrich & O., ae one of the suboontractora and showed the 
“balance then due and te beoome due to that subcontractor under 
ite contract, to be 215,800. At the time the contractor 
submitted the eworn atatement of April 17, to the owner, . 
showing the Delange then due and to become due the subcontract- 
ors, to be $90,005.50, there remained in the hands of the 
omner and still unpaid to the contracter, the aun of 
$103,072.03, which, it will be seen, wae more than enough to 
neet all outstanding accounts of subcontractors. 


Another sworn atatenent we submitted to the owner 
by the contractor under date of July 13, 1920, according to 
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whieh, the amounts then due ond to become due from the cone 
tractor to the subsontractoss, wae 114,025.50, On this 
atatewent, the name of Geerge 4. Hemrieh & Go. did net 
appear. According to thia letter sworn statement from the 
contractor to the orner, the subcontractor had then been paid 
in full, the amount due under its contract. The work under 
that contract bad been completed July 1, 1920. Ag a aatter 
of fact the gworn statement of the cogtractor last referred to 
was false. The contractor had paid this subcontractor an 
aggregate amount of $12,000, leaving $3,606 really due under 
this contract on July 13, 1920, when the contractor subsitted 


nke last sworn statexent. 


In the meantime, between the time the eontrecter 
submitted hie first eworn etatement in April ond the tine 
he submitted his last sworn statement in July, further pay- 
monte had been made to the contractor by the bank, ac the 
omer'a agent, to the extent of $76,230, making the total 
asount paid to the contractor wp te the time the last #rern 
statement wae submitted by the contractor to the owner, 
$190,730.00, which left a balance in the hands of the owner 
er ite agent, the bank, snounting to $24,842.03, or more 
than 610,000 in exeees of the amount then due and to be- 
come due from the contractor to the subcontrecters, according 
to the inet sworn statewent of the contractor. After that 
lest sworn statement was cubmitted, the owner, through the 
bank, sade another paynent of $5,000 to the contractor 
(still leaving enough money in ite bands due on the contract 
to take care of 211 the outstanding accounts of subcontractors 
secording to the contractor's lest sworn statement) and shert- 
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ly after that the contrncter went into bankruptey and the 
owner procerded to complete the building, as previously stated. 


On the facts thus presented, we are of the opinion, 
wader the authority of The Knick 






vy. Bilger & So., et 81, 268 11. 463, that the ehancellor 
— — ruled thet George 4. Hendrich @ Go. was not entitled 


to & lien against the orner's praoverty for the balance due 
under ite contrect, tut thet, ae to the owner, that subcontract- 
oF was only entitied to receive that propertion of the amount 
remiining in the owner*s hands which ite claim bore to the 
total unpaid claims of all the subcontractors, It is admitted 
that the owner did not know that the sworn statement sube 
mitted by the contractor in July, wae false. Section 27 of 

the Bechanic's Lien Act prevides that the owner shall not be 
held liable to pay any subcontractor, whose name is omitted 
from the sworn statement of the contractor, unless previous 
$e the osiosion of such statement, or to the owner's sub- 
sequent ‘paynents te the contractor, the owner shail be notified 
of his cleim by the eubcontractor. It ie admitted that no 
such notice was given the owner by George A. Henrich 4 G. 
until after the owner had sade the last paysent, which was 
wade, to the contractor. 


But the subcontractor claima that it sheuld be 
awarded 4 lien for the full amount of ite claim, agninet 
the owner’s property, because the owner failed te comply 
with the requirements of the Mechanic's Lien Act, in that 
it ande paymente aggregeting nearly $86,000.00 to the con» 
tractor, after the latter submitted his sworn statement in 


ae "si tanatod sa sch Bronwen ishebin dah | Lega 
— Mere ne ae 

— toit scones at ot 20 ctald tut cousatane 
| ————— 


“dh 


' iste 9 


— pnb oh tt — se rth Se inti tnt > haves 
ottee Premeesabe stony, wit saa weet. fon ED seen at 





*7 
April, 1920, showing over $90,900.00 then due and te become 
due the subcontractors, wheress, under the provisions of 
geotion 27 of the Act, 14 wee incusbent on the owner te re 
tain from the asount then remaining in the owner's posreane 
don and due the contracter, "an amount sufficient to pay «11 
demands that are or will becoge due," the subcontractors, 
and to "pay over the sewe to the parties entitled thereto." 
Under the decisions of our Supreme Court in the casee above 
eited, it is clear thet mach peynenta ae the owner made to 
the contractor, after the subsission of the contractor's 
first svorn statement, did not injure the eubcontractor in 
any way. While the geuer wae waking payments te the con- 
tractor, to the oxtent of $76,230, between the time the cone 
tractor qubmitted his firat eworn statement, end the tise 
he eubmitted hie last statenent, the contractor, in turn, 
wae waking payments te the extent of $10,006.00 on the sube 
gontreot of Henrich & Go. and om all the subcontracts, the 
contractor made payments during thet period, aggregating 
$76,008.00, secording te the figures submitted in these 
atatements, on which aworn statements, it is admitted the 
owner had the right to depend and rely. Both at the time 
the firet sworn statement wae submitted end at the time the 
last one wes submitted, and sive after the last paysent of 
$5,000.00 was made to the contractor, subsequent te the sube 
aiesion of the last statement, there es sufficient resanining 
im the owner's hands to take eare of 211 outetending sccounts 
of the subcontractors, ag chown by those sworn statementa. 


vorcover, from anything that apoeare in thie record, it may 
not be eid that such was not the situation at any tise dur 


ing the entire period of these transactions. On the eral 
argument of this case in this court, counsel for the aubocone 
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tracter took the position that euch paywente as were made 

te the contractor by the ooner's agent, the bank, before 

any sworn statenent was eubsitted by the contractor at all, 
those payments aggregeting $112,890.00, could net be consider 
ed as having the effect of entitling the subcontractor to a 
iden ageinet the owner's property for the full balence due on 
ite contract, although euch payments *ere made contrary to 

the provisions of sections five and teenty seven of the Act. 
That position wae fully warranted by the decision of the Supreme 
Court in the Berkshire 
peyments, some of which ware made before the contractor aub= 
mitted any sworn atatenent or wae required by the owner ao to 
do, would not neceeserily render the property of the owner 
subject to = sub-contrector's lien; that °1¢ would be a ‘most 
wareasonable construction of thie stetute to hold thet if any 
mistake as to following the technical provicions of the statute 
were wade by the owner Before paying out money, he could never 
efter protect himeelf ageinst such misteke in future payments, 
in the subsequent stetenonte required af the contractor." 

The court further held thet *the benefit ef requiring state 
mente fron the sontractor from time to time, a6 the condie 
tiona of work changed, would be practically nullified,” by 

ao holding. In the cnse cited the court pointed out that the 
laet time « statement was filed in agcordanes with the ree 
quirenents of section five of the Act, the owner bed on hand 
auple funds to pay the cleim of the subcontractor there secke 
ing © lien and thet the evbeontractor could have protected 
iteol? by filing netice with the orner ae provided by the Act, 
before further payments were mode but it did not do so. The 
court then pointed out further thet the last statenents of 


SBee, Supra, where the court held that 
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the contractor made no reference to the suboontractor'’s clais 
and that the owner had a wight to rely on theese stateaents 
amd the court concluded thet the subcontractor “was not ine 
jured in any way by the failure of the appellee (owner) to 
require the filing of statements before anking the payuente* 
there complained of, and affirmed the decree of the trial court, 
dismissing the subcontractor's intervening petiticn in which 
the latter sought to eetablish m lien against the owner's 
property. 

If the failure of the owner to require the cone 
tractor to submit such a sworn statement, ag is required by 
the statute, before making any payments to the costracter, 
could not be held to have injured the evbcontractor or rene 
Gered the owner's property subject to a subcontrector's 
lien, an admitted by counsel] for Hemrich 4 Go., and se held 
by the Supreme Court im the Berkshire gpge, supra, then, on 
the game theory, the failure of the owner to require the son- 
tractor to submit further gworn statements before anking the 
eubsequent payments to the contractor, could not be held to 
have injured the subcontrecter or rendered the owner's proe 
perty subject to s lien for the belance due the subcontractor, 
it appearing in the conse at bar, ae it did in the ecuse cited, 
that the last tiwe « atatement wns filed in accordance with 
the requirementa of section five ef the Aet, the owner had 
on hand anple funds to pay the subsontractor's claim and 
axple funde to pay 211 the ovtetanding subsontrector's 
accounts as appeared by that sworn statement of the contractor, 
on which the owner hed the right to rely. 


Sf the subcontractor had filed the notice previded 
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for by the Aot, with the owner, at any time before the owner 
had paid out ite money, it could have pretected ite oloim 

It fuiled 86 te do but shove to rely on the contractor. The 
latter made a sworn etetenent which wee false, The owner had 
the right to rely on that statexent and agoume thet the sube 
contractor bed been paid in full ond preesed to pay out the 
balance ig ita hands. 


For the reasons stated and on the authority of the 
decisions referred to, we hold thet such payments ae the owner 
way heave made prior to the submitting of the contractor's 
last sworn atatenent, cannot be seid to habe injured the sube 
contractor, ani thet the failure of the opner to recuire fure 
ther eworn statements at the times those payments were made, 
cannot have the effect of eubjecting the owner's property 
to & lien in fever of Henrich 4 Go., nor oun the final payment 
made by the owner have any such effect, for it wee made on the 


faith of a contractor's erorn statesent on which the omner 


The deeres appealed from la, therefore, affirmed. 
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BR, JUSTICK THOMGON delivered the opinion ef the 


The plaintiff Ateoed-Stevart Vacuum Machine 
Goupany, brought this sebien te recover the ourchese price 
of % vaquwa Gleaner system inatulled in the factory of Dayuk 
Bros., ing., the defendant, wider the terms of « contract 
imte which the parties hed entered. The isques were submitted 
te the trial court without « jury, resulting in finding 
for the plaintiff ani jadgnent in ite favor in the sum of 
G2700. To reverse thet judgment the defendant bee perfeeted 
this appeal. | 


The contract between the parties consiated of a 
written proposal subsitted in the form of a letter from the 
plaintiff’ to the defendant, end the written comaunication of 
the defendant in reply, accepting the proposal, as specified 
in the plaingiff's letter. fhe waterial part of the plaine 
tiff's proposal is contained in the sentences, "Ne further 
guarantee that thie plant ac inetelled by us rill give you 
satisfactory servies and will separate the fine dust from the © 
tovaceo.” The wacuum aysten covered by thie contract wae ine 
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etalled ina cigar factory, opersted by the defendant in the 
City of Philadelphia, 


Gy ite affidavit of merits the defendunt alleged 
thet the waoumm cleaner system, inatallied by the plaintiff 
did not comply with the terms of the contract end 414 not 
give satiefactory services to the defendent, in that it did 
not do the work for which it waa installed; and 4i4 not pi¢k 
up the tebaove ani dust from the cigar floor, oni did not 
separate the fine dust from the tebaecce, but in taking up 
the tebnece ant dist from the cigar fleor, the system des- 
toyed the tebucce #0 that when the tobacce reached the ree 
eeptadles provided for receiving it, *911 the eaterials thus 
taken up were reduced to dust, and there was thereby dese 
treyed the tebaces thus nicked wp, which wasos valuable by- 
product." The affidewit of serite further set forth that 
the plaintiff had been notified that the vacuum system wae 
not watiafactory and it bed felled end refused to make it 
work in a eatisfactory wanner, for the purpose for «hich it 
wae intended, wherefore, the defendant alleged that it was 
mot indebted to the plaintiff’ in any sum. 


Whether the contract be considered ae an 1) lineis 
or & Pemmeylvania contract, the remedies open te the defendant 
by reason of the slieyed breech of contract on the part of the 
plaintiff’, were the sawe. The Iliimoie itatute provides, 
(Gabi lis im, Gtatutes, ch. 12la, par. 72) thet where there 
is a breach of warrenty by the selier, the buyer may, at his 
election, *(a) accept or keep the coords and eet up against 
the seller the breach of warranty, by way of recoupment, in 
dimimation or extinction of the price; (b) accept or keep the 
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goods and maintain an action ageinst the seller, for damages 
for brench of warranty; (a) refuse to accept the goods if the 
property therein has oot passed and aezintein en action aginst 
the seller for damages for the breach of werranty, or (4) 
rescind the contract to sell or the sale end refuse to receive 
the goods, or if the goods have already been reeeived, return 
them or offer to return them to the seller and recover the 
price or any part thereof which bas been paid." ‘The stetutes 
of Pennaylvania contein siniiar provisions. It is apeerent 
that the defendant in the case at bar, claiming « breach of 
warranty on the paft of: the plaintiff, elected to puraue the 
course provided for in Paragraph (a), as above quoted. That 
is the theory adopted by the defendant in the affidevit of merits 
and on which the defendant put in ite case on the trial. 


If the finding of the trial court for the plaimtiff 
was beged on the conelusion thet the vacuum clenner eyetem, as 
installed by the plaintiff fulfilled the terss ef the contract 
and that there had been no breach of warranty, we are of the 
Opinion that this court conld not aay, from the evidence in the 
record, that euch conclusion was against the manifest weight 
of the evidence. By the terms of the warranty the plaintif’ 
guaranteed that the plant, as instelied, would give the dre 
fendant *setiefsctory service." 1, our opinion « warranty in 
thet language may not be construed as constituting the Suyer 
ae the sole judge of whether the service given is satisfactory. 
Gut even if the guerenty® should be given thet construction, 
we ave further of the opinion that the buyer in such an event, 
sould not refuse to pay for the system on the ground that the 
gervice 4% gave was not satisfactory, ani thus defeat an sction 
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by the seller for the purchase price, unless At could sub- 
atentiate ite position with @ reason or reasong which the 
court or jury would consider reasonable, 
Ro. ¥- Gardner, 101 N.Y. 387; Kesler v. Clifford 

In our opinion the ciroumstances disclosed by the evidence in 
this record are not sufficient te make out a defense to the 
plaintiff's claim. 






It appearea from the evidence that the only tyra 
tion of the vacuum clecsner system by the defendent, was an 
operation lasting two or three hours, for the purpose of teste 
ing the system, shortly after it ws installed; and a second 
brief operation on the Thureday prior to the triel of this case, 
the latter being for the purpose of securing exhibits to be 
submitted at the triel, These exhibits which were introduced 
at the triel, were three in number. Exhibit 1, tonsisted of 
tebacce as it oname from the floor ef the defendant's faatory 
by means of hand sweeping, which had been the system of cleaning 
used by the defendant prior to the installation ef this system, 
to take the place of which thie system had been installed, 
Exhibit 2, consisted of tobacce which had been taken from the 
tenk inatalled by the plaintiff in cennection with the vacmune 
ayetem, which was “supposed te separate the dust from the 
tabaeco.” ixhibit 3, apparently consisted ef tobacco reneved 
from the floor, by the hand sweeping process, and then separated 
from the dust which hed been gathered up with it, by means of 
sieves. The quaranty> given by the plaintiff in connection with 
the igetallation of this system, wae thet it would "separate 
the fine dust from the tobacco.” In our opinion it could not 
be said from the evidence in the record thet the system ine 
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gtalled by the plaintiff failed in reepect to that guaranty, 
We are not able to deteraine, frou any evidenee in the record, 
nae to just what could be said to be included in the term "fine 
dust." Apparently the defendent was imterpreting it te ine 
clude tobacee broken up inte susll particles, end the plain- 
tiff, on the other hend, did not so understand the term, ond 
the evidence in the record is euch as to show thet the defenteant 
hakonever represented to the plaintiff, prior to the making of 
the contezet or the inetalietion of the system, that it would 
be expected to do the work now contended for, giving thet dee 
finition te the term “fine duet." If we ave to take the phrase 
referred to, as meaning whet the words thenselves signify, +e 
do not deem thet the evidence shows that the system failed to 
separate the tobacce from the dust, in the receptacle in which 
the tobacco was deposited. O,e of the witnesses for the defendan 
wag agked whether or sot, from an exeaminetion of Exhibit 8, he 
eovld find any dust in the tobacco constituting that Exhibit, 
and he answered, “Well, I would not want to eay that it is 
not there wut 1 ean't prove thet it ie." Anether witness fer 
the defendant testified that the vacuuz system did not separate 
the dust from the tebmoco. This vitmeses wee apparently sone 
sidering "dust* as the tebacee which hed been broken up inte 
gull particles. fhie witness testified that the tobacco was 
breken up and the dugt not separated; thet when he and a ree 
presentative of the plaintiff tested the system cut, the rite 
ness looked at the tenk in whieh the syctem was suprosed to 
deposit the tobaces, and “ealled sMhention to the fact that it 
was all broken up.” Iater, in bis examination, thie witness 
testified that "the condition of the tebeece after it was taken 
‘wp through the vacuum plant, was practicslly all dust, st 
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~fe 
least seventy-five per cent of ite" On cross-exenination, 
thie witness testified that wheat he understood by the word 
*dust"® in dealing with tobacce, was *tobaece that ees ground 
up fine.* 


Om the question of the gusrenty® of the plaintiff 
that the vacuum system would give the defendant "satisfactory 
service," it is cleer fron the recerd that the defendanttook 
the position that the aystem inetulled by the pimintiff did not 
give “satisfactory servicer," becsuse the system broke up the 
tobaceo, to a greater or leas): extent and did not Leave it 
im the condition it wae in as it wee teken from the fiter, 
as had been possible with the hand sweeping process, con- 
sieting of employece geing brooms and gnovele, At the clove 
ef the evidence the defendant subaitted » motion for 2 finding 
in ite favor and in commection with the dizenseicn which took 
pince before the court, with reference to the motion, counsel 
for the plaintiff asked sounsel for the defendent, what he 
meant by “satisfactory serviee,* in conseation with his cone 
tention thet the system ae ingtelled failed to give such service 
In reply, counsel for the defendent said, "Would that be satie~ 
factory services, to destroy the value of the tebneos that 
they were pioking up and trying te preserve?* The evidence 
ghowed that the defendant gathered up this floor tebacce, s¢ it 
wight be termed, consisting of parte of tobaeco leaves that 
fell to the floor fron the aachines, and ends ef cigers that 
were chopped off by sachiner, and other similar waste tobacco, 


One witness testified that *the neture of the tobacco as it lay 
on the floor, ic divided up * * * into three different sizes, 
one culled outtings, which is the largest sise, and then next 
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the serap * * * and them the dust." The outtings consisted 
of parte of leaves, sometimes ae auch os & quorter of a leaf, 
a leaf running from sixteen to twenty inches in length. The 
evidences further woe to the effect that these three sises of 
waste tobacno were « by~product of the factory, end were sold 
~ the cuttings at 24 sente « pound, the eerap at 32 cente a 
pound, and the dust at 2 cents » pound. it was apparently 
the position of the defendant thet the vacwus syaten feiled to 
give satiefactory service, because 1% failed to transport 

the waste tobacco from the fleor to the tank withevt reducing 
the sizes of the pieces to comparatively #aa1l particles, 
which were of lesa value thet the waete tobacco in larger 
pieces. This ie apparently what counsel for the defendant 
had in mind when he asked whether *thet would be eatiefactory 
service, to destroy the value of the tobacco, they were pick- 
ing up, ond trying to preserve.* in comection with thie dise 
cussion, whieh took place uron the oocasion of the notion of 
the defendant for « finding in ite fever, the trial court ob- 
served that from the plaintiff's evidence it di4¢ not appear 
thet the plaintiff, by ite contract guranteed that the vaouus 
system would take up the waste tobacco and cerry it te the 
tank, without breaking up the pigoes inte saaller particles, 
andgin answer te this, counsel for the defendant stated * they 
guaranteed to do that very thing. Would we put in a machine 
to destroy tobacco, and cull it eatiefactory services? They 
guaranteed they would carry that todbacee up there (to the 
reoeiving tank) and leave iti there in the condition thet the 
bend eweopers would bring it wpy thet they could do it cheaper; 
that is whet we — for exmetiy.* In our opinion the 
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defendant muny not reasonably erteblish the fact that the | 
plaintiff hae feiled in ite guaranty, thet the system, us 
installed, would render “satisfactory service’ by showing 
thet the system did not pick wp the waste tobacce ond trang~ 
port it to the receiving tank in the same condition as it 

- @guld be gathered up by the hand aveepera, There ie ne cone 
tradiction in the record, of the plaintiff's evidence, to 

the effect that at no time me it ever represented to then 
that such a reqult waa to be required of the operation of 

ite vacuum system, it is quite apparent that such a reault 
gould not resgonnbly be contewplated in sentxneting for the 
installation of such a system as the contract ealled for, 
‘The evidence shows that the opening dm the vacuum mechine ms 
am inch and three quarters in extent and that « system of 
pipes extended from the tank, on an uprer fleer, to 2 lower 
fioor, where the ciger snchines were located, from which floor 
the waste tobacce was to be gathered; thet thie fleer wea 
about 140 feet long and thet there vere three "runs" of pipe 
thet van the full length of the bellding, st the celling, each 
of which contained four or five drops, coming down from the 
pipes at the ceiling to within about four feet from the floor, 
und the length of hose with the receiving device at the end, 
waa attached te these drops, as thé cleaning process went on 
from one area 6f the floor to the other, Witnesses for the 
plaintiff testified that when they went to Philadelphia to 
test the system out, the complaint was meade thet, as deposited 
in the receiving tank, the tobacce was broken uv to such en 
extent as to lescen its value, and they explained to the de- 
fondant that if the very nature of the vacuum system, tobacco, 
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in the forms to.which reference has been made, xe it lay 
upon the factory fleor, sould not be drawn inte an inch 
and three quarter reesiver, and moved through piping of 
considerable length, necesearily conteining a musher of 
angles, «nd be deposited in a receiving tank, ond at the 
eeme tiwt be reteined in the same size snd form as it wae 
when picked up, and the defendant hed never represented to 
the plaintiff that euch a reeult wae te be expected of this 
system, ond that therefore, the guaranty® which had been 
furnished head not been considered by the parties as conteu 
plating sny auch result. Ye find ne evidence in the record 
to the contrary or tending to indicate the contrary. For 
these reneous, we sre of the opinion that this court, as 
aveve stated, could not any thet a conclusion arrived et by 
the trial court, to the effect that there waa no breach of 
guarenty by the plaintiff, ws not warranted by the evidence 
or wee agsinet the manifect weight ef the evidence. 


@ut even if we were of the opinion thet the 
evidence made out 4 breseh of gucranty, we ere af the fur- 
ther cpinien thet thie judgment eould not be disturbed. 


fhe defendant did not elect te rescind the contract or ten- 
dev the vacuum system back to the plaintiff, tut as pointed 


out, it elected te svail iteelf of the first reuedy provided 
for by our statute, in the cose of breach of warranty) nasely, 
to keep the vacuum systen and set up the brench of warrenty 
against the pleintif!, by way of recoupment in diminution 

and extinetion of the price, in whatever action the plaintiff 
might bring to recover that price. fe find no evidence in the 
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reoord sufficient to eatablieh any tangible damages on that 
theory, #e bave already hed ceongion te refer to the evidence. 
showing that the waste tebaces, as gathered up by the hend 
sweepers, was divided inte three classes, which were sold 

at atated prices, bat there is no evidence in the record 

as to the quantity of weete tebacce taken from the floor 

of this factory, each day or each week over any given per- 
iod of time, nor is there any showing as to the quanti ties 
of each of the three alleged classes of such vaste tobeove 
which wae gathered. One witness for the defendant 414 state 
that to use this system would result in dusages to the extent 
of $200 per day to the defentent. However, there were no 
facts given in evidence to esteblish that conclusion, or 
from which any dawagerm could be determined or allowe¢ to the 
defendant by way of recoupment. 


For the reasone stated the judgnent of the ximiocipal 
Court is affirmed, | 
SUDGHERT APPIRUED. 


O'CONROR, F.J, AWD TAYLOR, J. GUROUR. 












~ehy miviy ye ene Boor meas xo YR tase: yteteat att 0. ‘ 





We 


m4 r as· de od? oP os yacode tum wtads et moe yomh 








— 
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Appelle:, 
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KDGAR 9. SMITH, ET AL, 
Appel lante. 


Opinion filed June 25, 1924. 


MR. JUSTICE THOMGON delivered the opinion ef 
the court. 


By this apperl the defendants seek to reveree 
& judgeent for $45,804.36, recovered ageinet then in the 
iunicipel Court of Chiasgo by the plaintiff Nereantile 
Commercial Bank, 


The plaintiff, to which we shali refer as the 
bank, is loeated in the City of Evansville, in the State of 
indians. The defendent Mandeleman, wae general maneger of 
the Vendome Thestre, which was erected in thet city, and 
both he and the defendant Smith were directors in the Ven 


dome Theatre Company. In the swomer of 1920, oertzin land 


was purchosed en which to erect the Vendome Theatre, ani in 
connection with that purchase, Hendeleman berrewed from the 
bank, $59,500, that nomey being used in connection with the 
purchase of the property, Hendeleeen giving hie note for the 


amount of the lean, At this time, title to the land was 


placed in one, George, an agent of the bank, as trustee to 
secure the bank in the matter of the sayment of this note. 
In June, 1921, the Vendome Theatre Company desired to float 





—** 


& bond issue for the purpose of erecting their building on 
the land which had previously been aequired, and in this 
connection 1% wse necessary for the Theatre Company te ac- 
quive the title to the land, A compeny known ae the Intere 
atate Seouritien Oorporation, had eeted as the breker or 
fiscal agent of The Theatre Company, in the sale of its stock, 
aad this corporation held a number of stock aubsoription netes 
ani contracts. According to the evidence in the record, the 
defendant Hendelawan was « director of the Vendome Theatre © 
Company at this time ond GSeith either wae a director in the 
Company, af this tine, or wie made @ dircote# very soon 
theres fter. 


ka order te eneble the Theetre Company to sequire 
the title to the property, an arrangement was consummated, 
whereby the bank'a egent, George, conveyed the title to the 
Theatre Company and the indebtedness on Hendelewen's note 
was redueed to $55,000, «nd thet belence wee paid to the bank 
by substituting, for Hundelanan's note, three other notes, 
two for $20,000 each and one for $15,000, signed by the two 
defendants Hendelawan snd Smith. Those ovtes recited the 
deposit of *sundry notes and contracts® with the bank, ae 
eollateml. Gimuwltensously vith the delivery ef these notes to 
the bank, or very shortly thereafter, o number of stock sub- 
seription notes «nd contracts, and alse apparently other notes, 
were turned over to the bank, and at this tise the Beard of 
Directors of the Theatre Company adopted a recolutiog reciting 
the fact that the property, the title to which the Oompany 
desired to acquire, wae held in the name of George, as trustee, 


and that it wae deemed desirable thet the title be vested in 
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the Gompany, and then provided that *in consideration of 
Jacob Handelewan and Edgar ¢, Gmith executing notes to cover 


the atount due te the dereantile Commercial Sank on account 
of advances made to Jacob Handeleann for the acavisition of 
gaid title, the seid Vendome Thestre Company hereby authore 
izes and divects the Interstate Seourities Corporation to 
deliver, properly endorsed, te Jacob Hanieleman and Edgar 6. 
Smith all euch notes ae eeid Interstate Gecurities Corporse. 
tion now hae in ite possession in eonnection with the gale 
of the Vendome Theatre Company etook, to be held by said 
Weresntile Commercial Bank as collateral security for the 
payment of the notes so exequted by Edger 0. Smith and Jacob 
Hande Leman." 


Following thig, the makers of these various sube 
soviption notes and contracts, which were turned over to the 


Donk, aude certain payments thereon, which were duly eredited 
by the bank om the $15,600 note of Hendelewan and @mith, and 
in Becenber, 1921, the balance due on this $15,000 note was 
paid to the bank ond the tro notes for $20,000 each were 
taken up by the delivery of two new notes for $75,000 each, 
beth signed by the two defendents, The suit at bar, brought 
by the benk, was to recover the smownt due on these two notes, 
with interest end attorneyhe fees. 


The notes involved in thie ease, a8 well os those 
which preceded them, contain « number of provisions among 
whieh were the following: “We have transferred and delivered 
to the Hereantile Gommercial Bank of Eveneville, indiana, 4a 
Collateral Security, for the puyment of this and of any other 
Liabilities of the under-signed to the seid payee, * * * the 
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following property, * * * Sundyy notes and contracts attached! 
The notes then contain provisions giving the benk the right, 
frou time to time, te sell, “all or any part of said pledged 
property." They thes provided thet the bank was te have the 
Tight *at ite diseretion and in lieu ef such enle to sollest 
er cause to be collected or othervise converted inte aoney 

all or any part of said pledged, evbketituted, or s¢¢itionsl 
property and securities." The notes were deted Becember 28, 
1971, and by their terme were due 90 daye theresfter, Engh 28 
for the sum of "twenty Thousand Sollare end attorneys fees with 
interest from date at rate of 6 per cent per annum." They 
were executed at Eveneville, indians. 


By the affidavit of merite on which the cxuse went 
to trial, there sere tro defences interposed by the defendants 
to the action brought aginst them om these notes: (1) that 
the notes, although on their fece primary obligstions, were, 
in reality, eollateral notes given to eecure the paynent of 
the stock gubsgeription netes and contracts which were turned 
over to the bank, and that the latter, rather then the notes 
sued upon, were the primery obligation, and that the sank 
had agreed to collect thece stock eubseription notes and thus 
axtiefy the obligation to the bunk, and cameel and return the 
two notes held ws collateral. (7). Theat aneng the * sundry 
notes end contracts” turned ever to the bank, was «a note for 
$23,600, exeeuted by the Searborough-Oavies Company, ond sube 
sequent to the delivery ef thia nete to the bank the letter 
hed permitted am endersewent to be made upon it, which iapaired 
its value and interferred with ite collection ond that therefore 
¢he defendonts, being in the position eo -euretics. vere dis~ 
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wee 
charged, at least to the extent of the a«cunt of that note. 


Under the facta referred to it is cleer thet there 
wae a good consideration for the defenidenta!? notes. The bank 
gave up the position it held, with regard to the title ‘of 
the property in question and quused that title to be conveyed 
to the Theatre Gompeny, by ite agent who had held the title 
in trust, to aecure the bank in the matter of the repsynent 
to it of the moneg which Handeleman hed terrowed te make the 
purchese. Thet thie consideration moved from the bank to the 
Theatre Company and not to thedefeniants ie immeterial, and it 
would be so even as to the defendant Gaith, though it appeared 
that he wie not interested in the Theatre dompany, at the tine 
he originally joined with the defendant fendeleesn in exeouting 
notes to the bank. A oonsideration moving from the payee of 
@ note to a third party will be sufficient te auspert the note, 
but beyond thie, it eepeare from the evidence in the record 
that Smith ac well as Hendeleman was interested in the Theatre 
Gompeny and wae made a director in that Company either before 
or shortly after he joined with Heandeleman in executing notes 
to the bank, and itia to be presumed from the evidence in the 
recerd thet he continued to be 2 director in the Theatre come 
pany some months after that, when the notes in suit wers exe~ 
outed by him ond fandelaman together. 


Testimony wea given by the defendant Nandeismen, 
to the effect thet it was agreed between the parties thet the 
gubseription netes and contracts turned over to the bank were 
to be considered the prime obligation in the bende of the bank, 
and that the notes signed by bim and Sith were to be trested 
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a8 collateral to the subscription notes and contracts. in 
Our opinion, that testimony was incompetent. It is strongly 
wrged by the defendants that it was received without objec 
tion on the part of the plaintiff’. in our epinion, an @xam 
ination of the record, clearly shows that the plaintiff's 
ovjection to this testinony wae properly made and preserved. 
While one of two or more perties to a promissory note may be 
permitted to teatify that he gigned the note in the eapeecity 
of ® surety, and not a2 &@ anker, without Vieleting the rule. 
prohibiting the giving of testimony tending to vary or cone 
tradiot the terse of a written inatrument, parel evidenes is 
not admiseible to show that 2 note, whitch, by ite express 
terms is ® primary obligution secured by certain other notes, 
delivered to the payee ae collateral security, was, in fact, 
® collaterel note given te secure the payment of other notes 
referred to therein as collateral in their nature. Munford v. 
Tl. 120. 





‘But, even if the testisony of Handelemen were cone 
petent, i¢ munt, in Our opinion, be held to heve failed to 
eateblish the fact that the notes aued upon were voblateral 
notea. For not only wae such testimony directly contrary to 
the eupreee provisions ef the actes, but the record shows that 
just prior to the time the notes fell due, Handeleman himeelf 
teok a position which was contrery to the testimony he gave 
in this case, for the record shows that at that time he wrote 
the benk asking it to "furnish us with a list of sli notes 
deposited with you as collateral, in connection +ith the notes 
exeouted by myself and Mr, Suith." The testimony of Handelogen 
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wag further contradicted by the resolution paesed by the board 
of directors of the Theatre Company, of which Hendelomean, if not 
Smith, sleao, was at thet time s member, in which it was pree 
vided that the stock subscription notes ond contracte were to 
be turned over to the bank to be held by it "as Collateral 
Seourity for the puyment of the notes executed by said Edgar ¢. 
Saith and Jacob Handclaman." In addition to this, testiaony 
wee given by one Battin, who wae called as « witness for the 
defendants, which tended to contradict that of Handclaean on 
thie point. 


As to the contention that it wae the duty of the 
bank, treating the stock subscription notes and contracts 
to have been held by it as collateral, t¢ collect thosé notes 
ana thus reduce the obligation of the defendants, ani thet 
having failed to fulfill thet duty, imposed upon it se the 
holder of those notes, the defendants should be consitered as 
@isoeharged from any obligation to the bank on their notes. 
Without regard to the question of what the evidence shows ag 
to what was done or wae not done by the bank, in the eatter 
of the collection of the stock subsoription notes, it is suf- 
fiolent to note that wider the exorees terms of the notes of the 
defendants, here eued upon by the bank, it was provided thet the 
bank had "the right® to collect the stock subseription notes 
Het its discretion." The duties and obligations of » payse of 
a note containing » stipulation to that effect ary certainly 
not be held to be these of the payes of an ordinary promissory 
note, with collateral. 


With regard to the Gourberough-Davies note, it 
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appeare that, as introduged in evidence this note bere an 
endorsement acrese the baek of the note, signed by the 
Searborougi-Ravice Gompeny and by the Interetate Teeurities 
Corporation, reading ae follews: 





"It te hereby agreed that the en 
Davies “eetins wi ply a five per oent of their 
menthly ¢s an be —383— this note, and the belance of this 
note to be deduc the Vendowe Theatre Company 
— the meaty per —* withheld by the Vendowe 





pan re to the tema of the awarded 





b apveaxred serborough=Oavies Company bad a contract 
for the gongtruction of the Yondome Theatre. In our opinion 
the defend=nte failed te show thet thin was euch an enderage 
ment as could be heid to relieve them from any obligation, 
under the notes sued upon. The three notes, tro for $20,000 
each aud one for $16,000, originally exeeuted by the tro dee 
fondente, were dated June 28, 1971. In our opinion the erie 
denoe in the record faila te shor that the endorsement on the 
aghe Davies note wae pleced there « fter delivery to 
the plaintiff bank. fhe proof feile te show that this nete, 
together with the ether ecollatere] notee which rere delivered 
to the bank, were turned over to it at the time the principe’ 
antes were exequted and delivered, on June 38, 1921, those 
Principal notes being the predecessors of the tre notes here 
wued upon. The Soarboroughe-Davies note wee dated duly 1, 1991, 
amd there 19 aleo a date imaediately preceeding the endorsement 
on the back of the note, which date ie also "July first, 1972." 
From ell of the evidence in the record it vould aeem to be clear 
that thie endorsenent wes on the note at the time it came inte 
the bands of the plaintiff bank. ie are further of the opinion 
that A de cle@r that the endorsement in question was not one 
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which impaired the value of the mote or in any way affected 
ite collection, It amounted to an assignuent by the maker 
of the note to the payee, Interstate Seouri tics Gorperation, 
of certain funds, which were expected to become due to the 
maker from the Vendome Theatre Company on ite contract. The 
face of the note contained an unqualified promise to pay the 
amount named and there is nothing in connection with the ene 
dpreement which limite or tends to limit the right to pay- 
ment, to the fumd or funds referred te im the endorsewent. 


The defendente make the further contention thet 
the amount of the verdict is exesecive and net supported 
by the evidence, ineeuuch as no testimony was offered as te 
the emount of interest due on the notes nor as to the ancunt 
of attorney's fees the plaintiff would be entibled to recover; 
end no evidence wea offered as to the amount of services ren- 
dereaé by the plaintiff's attorneys, or am to whet those sere 
vices were reasonnbly worth.  Aseuming such proef to be me 
terial on the iseves made by the pleadings, the reeerd falis 
to show that the point thus exde wae sade in the trial court. 
The statenent of claim filed by the claintiff alleged, among 
other things, that the plaintiff wae entitled te recover ite 
tensonable attorney's fees, in the sum of $2,000, The affie 
devit of claim filed by the plaintiff stated that there was 
due it from the defendants, the face of the notes vith intere 
eat, “plus a reasonable attorney's fees of $2,000." The affie 
dsvit of serite filed by the defendonte made no reference 
te the claim for attorney's feces. In view of the terme of 
the notes executed by the defendants, each of which called for 
the payment of "Teenty Thousand Dollars and attorney's fees 
with interest from date, at the mte of 8 per cent per annum’, 
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and in view of the pleadings te which we have referred, we 
are of the opinion that this court is not in « position te 
hold that the agount of the verdiot is excessive. 


St the close of theevidence, the plaintiffs sube 
mitted o peremptery inetruction in its faver, which the court 
allowed. Yor the reasons we have referred to, we ure of the 
opinion that the court did not exr in so doing. The judgment 
of the Mmicipal Court is, therefore, affirmed, 


SUDGUSNT AVY IRMED, 


O'CONNOR, Fed. AND TAYLOR, J, GONGUR. 


bidet E pS et 'e 
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UNITED STATES NATIONAL BANK, PRA TA, KAO 
PORTLAND, OREGON,a — — 
Defendant in Arror ERROR TO 
MUNICIPAL CouRT 
Vio 
OF CHICAGG, 


— *8 ant hag pentane 
as Beumgert cking Yr 
Company, 


Plaintiff in Eyror. 


WR. PRESIDING JUSTIGH FITCH 
DELIVERED THE OPINION OF THR CouRT, 


In 1920, the Goast Fir Lumber Compeny, of Portland, 
Oregon, sold two carloads of lumber ta the defendant through 
the agency of the Acme Lumber & Shingle Compeny, of Chieagce, 
At the time of such sales, the umber was on railresd ears in 
transit from Oregon eastward, and the Acme Company had been 
furnished with a list ef such cars and authorized by the Coast 
Pir lumber Company to sell the lumber in such cars on a 
tommiiscion basis. The sele was made te the defendant over the 
telephone by one of the salesmen of the Acme Company. vhen 
jefendant thue agreed te buy the lumber, the Acme Company 
yixed the Coast Fir lumber Company asking it to order the 
barrier to divert the cars and deliver the lumber therein to 
the defendant f.@eb. Chicago, which wes dene. when the first 
' 2 arrived in Chicago, defendant accepted the lumber in it, 
jeid the freight and charged the emeunt paid te the shippers 
m re is mo dispute concerning that ear lead. In his affidavit 
f merits defendant admits that he owes for that carload a 
plance of $640.64, after deducting freight cherges patd by 
im. As to the other car, the effidavit of merits states that 
jon its afrival in Chieage, defendant refused to accept the 
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lumber therein for the reason that it was not "No 1 Common 

white Fir lumber,” as ordered; that thereupon "the said Coast 

Pir Lumber Company, through ite agent, the sadd Acme lamber & 
Shingle Company," requested deferidant te unlead och lumber 

ad stere it in defendant's lumber yard, “in order to seve 
iemurrage charges, until the mattex could be adjusted, or others 
wise disposed ef by the oid Coast Pir Sumber Compeny;* thet 
jefendunt did se requested, paying the freight charges end un~ 
loading and storing the lumber in his yard; thet he requested 

the Const Fir lamiber Company “on numerous occasions” to remove 
the lumber from his yard, which it failed and refused te do; , 
that finally he netified that compamy that unless the lumber was 
femeved, defendant would sell it te pay the expense of unloading, 
wid the freight and sterage charges; thet when ssid notice exe 
jired, defendant sold part of the lumber at the highest price he 
fas able to obtain, and the rest of the lumber is still stered 

in hie lumber yard; end that after deducting the amount admitted 
© be due on the first curlead, ond the amount received for vhat 
ms sold out of the second shipment, there is a balance of 

(28.78 due to the defendant. It appears that the Coast Pir 

umber Company assigned ite account against defendant te the 
flaintiff, At the conclusion of the evidence, the court instructed 
he jury te return a verdict in favor of the plaintiff for 
204.127, the full amount claimed by the plaintiff, ineluéing 
mterest; and from a judgment thereon, defendant has brought 
his writ ef errer, 










Upon the trial, d«fendont's counsel attempted to prove 
Ouversntions ef the defendant with the Aeme Compeny's president 
nd the salesmen of that company whe effected the sales, regarding 
he alleged rejection of the second curloed of lumber end the 
abecquemt Gisposition of it. Counsel for plaintiff objected, 
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upon the ground thet euch conversations were inadmisstbie unless 
it wes first shewn that the Aeao Compemy had sutherity te bind 
the seller by arranging ter the disposition of the rejected 
lumber. The court sustained the objection. Defendant's saunael 
then attempted ond offered to prova ouch sutherity ty pho ming 
the previeus course af dealing between the Cocat Fir iankar 
Company and the Acme Company in other like transactions, end te 
prove that there was a general custem in the lumber trade in 
Chicage te refer disputes a6 te the geraie of lumber received on 
shigmente of this sheracster to the inspecter of the lawberymen's 
gecociction, which was an orgenisation of wislesele end retail 
lumber deslers end brokers, in Chiesgo. The court serteined 
objections to euch testimony ond t the questions and offers ef 
defendant's counsel. 

We are of the opinion that the court erred in excluding 
the offered evidenee fer the reasens stated in Kune lumber Ce. ve 
Herty bros, & Harty Go., 169 Til. app. 52% (a ease in which the 
facte were remarkubly similer to the facts ef this case), ond 
B Qe, 181 Ill. App. 220. 
The recerd shows that wpon the trial, the latter case wan called 
te the attention of the court, and that the court apparently 
@eckined to foliew it. We think 1% was im point and correctiy 
estates the rule in this state tet sontfacts like these invelved 
am this cace, mate in the ordinary course of meiness, without 
partionlar etipuletions, are presumed to be medy in roference to 
any existing usage or custom in the trade, and that persens 
@ealing therein will be held as intending that the business 
@hould be conducted sccording to such general usage and ous tome 
Plaintiff's counsel say thet the Aeme Company was 
fan agent merely to solicit offers to be transmitted to its 















iP jal at Portland for acceptance or rejection there,* ond 
ia ‘t “there is ne preof of ony other or further euthority in 
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this record.” Naturelly, there de ne such proof in the record, 
becouse objections were sustained te the offered proof. In 
onawer to a statement made by defendent's counsel, the court 
seid; “You can't preve agency through the agent." ‘While the 
de¢lerations of one eseuming to act a an agent are not admissible 
to prove his ageney (Merchante’ National Bank v. Nichols, 223 111. 
41), yet the alleged agent is a competent witness to testify to 
faete which tend to prove hin agency. (21 R. 6. le 892; Thayer 
V+ Necker, 86 111. 470, 472; PB. Cy Gs & Sts Ie Ryy Co. vs Gage, 
286 Xll. 215, 220; Philling v. Poulter, 112 111. App, 330.) 
Furthermore, it was admitted by the plaintiff! that the Aome 
Company was the agent of the Coast Fir lauher Company fer certain 
marpeses im the sale of ite lumber, and in the case of Zaber-Imsuer 
So. ¥. Wm. &. Deo Clay Mfg. Co., 201 Ill. 240, 246, 4% woe held 
that where such is the fact, the declarations of the agent are 
mMimissible against the principal te show the extent ef his aig th 
ne mich ecent. The trial court teok the view thet defendant had 
ted the lumber by taking it from the ear to his yeré end of tere 
ie selling pert of it. If the fects were as stated in the 
—X of merite, there was no aeceptamee, and defendant had 
ne right te prove swch facts. ‘the sutherity ef en sent in such 
* s may be shown te have been expressly given, or it may be 


















" Lied from ouch facts and cirewnstanees a8 were attempted to be 
jhown in this CUBE e 

| Yer the reasons stated, the judgment of the tiunicipal 
Port is reversed ond the cose remended. 

— REVERSED AND REMANDED, 


a ass co 


Mrrec ond Gridiey, 54., concur, 
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23417.A. 64] 
APYZAL FROM ; 
MUNICIPAL COURT 
OF CHICAGO. 





SAaD THE OPINION OF THE COURT, 





By this appeal the defendant secks te reverse a 
judgment against him fer possession of certain premises in 
Chigegs occupied by nim as «2 drug steve. After the sumone 
was served » paper wae filed wy defendant's attorney stating 
that the attorney enters the appearance ef the defendant for 
the purpese of moving the court te abate the action until a 
decision is rendered in a chanvery suit then pending im the 
Ciroaat Court of Cook County for specific performance ef a 
yerbel lease involving the some promises and parties. Gm the 
Arie plaintiff proved thet he was entitled te possession by 
vi rtue of = written lease fram the owner and of « sixty days 
tice te qmit. The defendant made mo defense ether than te 
Nove the court te abate the suit, which motion was overruled, 
and thereupon judgment was entered agadnet him. 

Befendent claims that his special appearance 

estioned the jurisdiction of the court.” We find nothing 

° thet effect in the written appearance, The most thet oun 

ie anid of At de that 4¢ might be considered, under the practice 
Fevaiiing im the Municipal Court, ae « ples in abstenent on the 
re ind of « prior suit pending in chancery. But it wos net 

| X that on injunction was gronted in such prier mit, and 











— 





pal EL Te ee ees 
ie. f ir’ ——— Ant a 


4 






Ce Raa a « SR A 















* del ae 


e> 


ee eye 


a aeenee te —* Pinot “ 
—— — oanae ded * ‘ J iad ile 






RI ih 





— vi 
is 
Bc: AREA 





wo De 


the rule ie thet where no injumetion ha» been isaued, the 
pendency of svch » ouit can nat operate te sbete « Inter enit 
at Lew between the same parties. (fvano v. Lingle, 65 121. 


v. MeDeles 49 X12. Apps 350, 564.) 
The ie affirmed. 
APPTRMED, 





Bornes and Gridley, 33., concur’. 
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DUPSRION COURT, 
COOK COUNTY. 


2341.4. 641 


BR. PASLIDING JUHTICs PITCH 





Complainant, “10 telde a lease for o tam of fifteen 
years of three stores in Chicege, which she head eooupicd far 
nine yeors, filed « bil) te enjein o threatened taneeLiation 
of her lease amd to compel a specific performance of the some, 
according to her conetruction of ite terms. <A prelicinory in- 
jumetion was issued, enswers wore filed to the bill amd the 
orm defendanta, Jeseph Sasenberg, Senmel Denien, Julian 
Homesh and Victor ¢. Hasterlik, whe «rc the present owners of 
th : ieaser's interest, filed theixy emended arean-bill alleging 
that the provisions of complainant's lease regerding the pay~ 
2 mt of rent for the last six years of the term ore uncertein 
» ic auking the court ta fix the amount to be paid. “yen « hearing 
' | Opem court a decree was entered disselvimge the temporary in- 
auction, Wt recognizing compleiuant’s right to retoin possession 
. r the Pall term of her lease and fixing her rent for the remaine 
ie via years theresf at one rate fer the first yeor ond at 
Prother and higher rete theresfter. Complainant appesis. 
| The record discloses the following fects. In 1913, 
Ps. ilice G. Rumsey owned a block of land on Hast 64rd street, 
| Chigoge, whieh wae improved with « onsestory brick building 
i ; teining thirteen stere reoms, leased to various tenants. On 
rch 6, 1913, Me, Rumsey executed o lease to William Katmnann 
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for three of such store roams, know ae 945, O47 and $49 Kast 

étvd street, fer a term of fiftecn yours, beginning May 1, 1915, 
and endimg April 30, 1928. ‘hin lease contained the following 
provision regarding the peyment of rent for seid three stores: 

ve Pa ae Yent for gaid demined premises the 
es 1teen, Theneand Sent itundred fwemty 
746049 Dollare oe the first nine dog the 
cies ae te tee years is te the oome 
——— we ag ie paid for the steres known as 
» 9 160i a and 2005 B. Gird 6t.; payable 36 
instelinente of 9150.00 each, 2 inetallments of 
$165.00 eneh, ond 36 installwents ef 9150.00 each; 
next 72 installments in proportion te other ineide 
stores se above, cath in advange wpom the first day 
ef each and every month of said term at the office 
of Nakey & Pougue, 1206 EH. 63rd 64." 

9 — Under thie lease, “Alijem Katemann ccouphed the demised 
premices umtil his death in 1915, ond hie widew, whe was the sole 
devisee of his estate and is the compiainant, hae sccupled the 
seme since her Imebend's death, Alice ¢. Humeey died in 1915 
mud by her last will ond teetement she devised ali her property 
to her husband, George D. Aumaecy. 

In April, 19°], George D. Sumeey sold the whale block 
’ yudidings te Dean A. Philidpe for 690,000, end gave him « 
inetyenine yearu lease of the cround at a rental ef 912,000 a 
yeor. Om Meroh 16, 1922, Phillips sold ond trensferred his 
fterset im the leasehold estate and buildings to the principal 
fWendoente above nemed, At the time of this tranefer, 941 Hast 
ard atreet wae occupied by Work Von Gelder, whe was paying (80 
ex month under a two years lease from George ). Sumeey expiring 
Pri SO, 1922; 1001 Bast Gard etreet was occupied by Lex Kakn, 
) , ) wae paying (O26 per month under « similer Leese expiring April 

2088; and 1003 Bact Gard street wan eceupied by Borris Dieam, 
) wae paying 960 per month under a two years lease which expired 
. ©, 1922, during the negotiations between Phillipe and said 
idemte fer the sele of the ninety nine years lenseheld, “aku 


a Yon Gelder were induced to surrender their lesses and exeoute 
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Rew once expiring April %, 1925, oxtensibly requiring the pay- 
ment of $200 per month rent for each of their stores. This was 
accomplished by the payment in cash te each of them of the 
difference batween the rent reserved in the old lease ond that 
reserved in the new one, These payments were made Wy the agente 
of Phillips, and by ogrecment, part of the amounts so padd was 
included in the price paid by the principe’ defendants fer the 
purchase of the lecsehold estate, 

Shertiy after acquiring the Phillips lcaseheld, the 
defendant Mesenberg and his aseeclates exeduted a lense of 1003 
fast Gard street to "llie Gardner for a term of five yeare bee 
ginning Kay 1, 192%, at o rental of $900 per month. Gardner 
ccoupied the stere for nine montha and then vacated it, whereupon 
the Lessors meade a» new Lease of that stere to one Cunninghea for 
the unexpired tem of the Gardner Lease at the same rTentel; and 
hunninghem woe in pessession thereef at the time this case wos 
heard in tho trial court im April, 1923. When this Lease wns 
hade te (uuninghem, he was a tenant in possession of 630 Bast 6ara 
jtreet, one of the stores in the same block, fer which he was pay 
ine $80 per month rent under « lease ending April 30, 1923; and 
seph Rosenberg testified that Cumninghan net only currendered 
Bet lease, but alee paid $756 back remt which hed scermed en the 
prdner lease. 

the evidence shows that after said defendants acquired 
¢ Phillips leasehold, no lease of eny store in the bleck was 
poe by thom for a stipulated rental of less than @300 « month, 
| \< thet im some casew, where dofendants agreed te make alterations 
| | additions te the premises, leases were made on » rental besis 


 execas of thet amount. 
















Wnem the Phillipe leaseheld estate wae transferred, 
ba * of the transfer wee sent to all of the tenants, whe were 
j@ motified thet Reuenborg was entitled to the rents after 
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apria 1, 1922, The notice given te the sompleinant was ¢one 
tained in a letter from Joveph Rosenberg, dated Mareh 16, 1922, 

im which ehe wos advised that 211 rents beginning 4pril 1, 192°, 
would be due and payable p§ hie officer. thie was fellewed by o 
letter to the gomplsinait duted Mereh 25, 1922, and signed by 

pli et the four pringipal defendants, oteting that the provision 
of ber lease “relating to rent fer anid premises fer the next 

eix yeors ie se vegue ond indefinite thet 1t is wid and we do 
net recognize your tenaney of add wremises efter April 20th, 
L922;" thet Af she agreed with them in thie construction af the 
Lense, she was "at liberty to remove” om serdil 30, 1922; er they 
would be wiliime te bave hor remain im posveunion “for » further 
term of o1x youre, upon the condition, hewrver, that you ahebi 
pay un at the rate ef $300 pex month for exch of the stores * # * 
whieh ie the fair, reasonable value ef said premises.” Te this 
letter complainent did not reply. “he rephied te the first 
Letter by mailing « check for her April rent on April 1, 1922, 

te Joseph Resenborg ct his office. On April S, 1929, he reo 
turned hex cheek and letter, “heemee of your failure * = * te 

2 y the rent om April Ast, wad fer the further reseen that 7 de 

2 it care to atorpt your checks, the rent being soyable in money.* 
tom viainent then tendered the qurreney te Rosenberg at hie of fier. 
ie refused the tender, md brought o1% in forcible deteiner, tt 
ir yom a triel took a nensuit ond «ceepted the tender. Thereupon 
pomplsinent filed her bili. 

The iseree finde that domploeinant's lease *seneti trtes 

| dentve* ‘of the premises therein deseribed for a peried of 

J een yeora; that fer the first mine years the rental is specified 
, the lease, but fer the last six years the rental is dependent 

: fon the rent paid for the three stores knew as 942, 1002 ond 1003 
ut Gord street, Then, after finding the facts regarding the 

| be eo of theese stetes, substantially oe hereinabove steted lexeept 
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that eomly the original heaves ta Yon Golder ond Kahn ore mene 

tioned « nll sontion of the oubctituted Leases being omitted 

from the doerec), the doeres finds that "“4t de now possible te 

fix ond determine the remtal” for complainont's promises for 

the yperlad begiyning May 1, 292%, and ending sordid 2, 1927; 

thet fer the yeor ending 4yril 3, 10235, complainont sboeld pay 

the come cmownt as the sgeregste rented reserved im the Vem Gelder, 

Kahn ead GordnereGunningham leases sheve mentioned, rich the court 

finds to be 2465 0 month; thet for the wext four yearn, complainant 

whould poy 0669 per month, besed wpon the leases thercefter made 

of O41, 1001 and 1005 Hast G5rd street, after deducting from the 

vental reverved in the leave of 942 Unet id etreet the eum of 

$4,000 for the cost of improvements required by the lease to be 

made by the lessors, The deeree furthor finds thot the omount of 

Font to be paid by the complainant for the lust your of the term 

t € her leare cemnet be definitely securtoined of this time, bat 

Pobald be the cum total of the rent paid ond reserved" fer that 

p tied fer the three sterea Jest abeve mentioned, The deeree alse 

imide thet by the payment by complainant in pri], 1925, to Joaeph 

seombere ot bie office, of the ront due April 1, 1922, the piace 
gmoted in the lense bas been changed, ond ordera the 

) thereafter acoruding te be polé at Beaenberg'« offices in 

li¢eg@,. The decree finally directs thet the preliminery injune tio 

—R amd thet mo Liability shell scatwe by reason thereof 

1. cept the revitel by this deeree found te be due from the said 

topled nent." 

iy ® orens-crrare heve been savdgmed by the defemdanta, 

. ne | Complainent dege not here contest that port of the deere 

‘ " ih reewlvee complainent te pay ao rent for her three stores 

be cum of $465 « wonth for the year ending April 20, 1993. 

PPininont gentende thet the remainder of the deeree is errencous 

[two respects; first, in finding thet the place for the paymont 
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of the rent was changed by thenatts of the parties, and, second, 
in the construction plaved upen the terme of the lease as to the 
meount of rent to be paid by complainant for the period subsequent 
to April 30, 1923. 

As to the first alleged error, 4+ appears frem the 
evidanee that Nekey & Poague no longer occupy the place mentioned 
in the lease an their offiee; that they heve not been the collecte 
ine agente for the defendants sinee the leasehold estate was 
transferred; that the defendant Joseph Rovenberg notified the come 
Plainent, 26 soon ee he become her landlerd, te pay the rent to 
him at his office; and that complainant endesvered to comply - and 
eventusily succeeded in complying - with thet notifiection, Bee 
geuse of these fects, we think the decree da not reversibly errencous 
in requiring the rent to be paid at the office ef Beosenberg, whe 
appears tea be acting for all the lessers. 

The eecend alleged error presents the main question in 
Wolved on thie appesl. Complainant cleims thet the prevésion of 
the leese as to the rent fer the leet six yeors of the term means 
thet the amount payable during that pert of the term ghall be the 
pone thot is paid for the adjoining »teres at the beginning ef 
such period, Viz», on Hay 1, 1922. efendants claim that the 
e mse in queetion means that the emount payeble during the last 
c x yeore shall be the came “ne is peid for* the edjoining stores 
£ om time to time during such poried. The decree, in effect, 

° jeteines the cleim of the defendente on this point, ae above 
tated, 









: Zt will be noted that by the clause in question the 

ta teen years torm ef the leave is divided and subdivided inte 
Werieds for the purpose of fixing the amount of rent to be paid. 

a the first part ef the cleuse, the term is divided inte two 

or nds, the first of nine years, end the second of "the remeining . 
ix years." Then the firetperiod of nine years - fer which the 
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totel rent to be pold in epecified « is subdivided inte three 
renteperiods of three yeots each, ond the amount of rent for 
each of such periods ie made peyable in thirtyesix equal monthly 
ineteliments. The last six yeers of the term are treated an a 
like renteporiod, during which the tetel rent « the esount of 
which is net given « is mede payable in seventy-two monthiy in 
staliments beginning on Bay 1, 1922. If such seventyet<o in- 
steliments were intended te be eqial im omount, them it would be 
nesessary to determine the total amount of rent payable during 
the whele afix yours in order to determine the amount of each equal 
installment, and this could only be dene at the time the fire? of 
such installments become due and payable, viz., on Wey 1, 1922, 
tut the lease does not say that euch inetellments shell be equal, 
end there ia nothing in the language weed from which it is 
necesvarily implied that they ahali be equal, I¢ is true thet 
the inctelimente in cach of the preceding rent~periods sre made 
equel in smount fer «ath of euch periods. Bit any inference or 
implication thet might «rice from thet feet elone is overcome ty 
the phrase which imacdiately follews the verde "72 installments,” 
Wize, “in propertion to other inside steree oo above.” The 
oniosion from thie phrese of the word “equal” or some cord of Like 
import, and the addition of the words “in propertion te other 
inside steres," cannot be regarded ae etherwire then intentionsl; 
and if 4% wes not intended that the lant seventy-two instal iments 
Of rent should be equal in amount, but vas intended thet such 
instaliments should be in proportion te the smeunt “paid for" 
| adjoining steres, then it follows, we think, that the amount 
' ¢o0h such installment must necessarily by determined, at the 
ime such installment becomes due ond payable, by the amount thet 
Bien being paid for the adjoining stores, Thie, in effect, is 
“he gone traction provided fer in the deeres, and after a careful 
; sideration ef the arguments presented, we think the construction 
Mopted by the chancellor fe correct. 
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Pes ame, D dae ae 


Wpen the theery that the clause of the lease above 
mentioned ie ambiguous, defendants' counsel introduced the orel 
testimony of the agent who, on behalf of the landlerd, negotiated 
complainant's lease, Subject to the objection of complainant's 
eouneel, this agent was permitted te state his reaellection ef 
the conversation that wae hed between the landlord end the tenant, 
et the time of the making of the lease regerding the rent to be 
paid for the last six yeara of the term. Complainant met this 
testimony by the testimony of complainant's son, whe was present 
at the tine of such conversation. Sach of theee witnesses gave 
a @ifferent version of that conversation. Compliainent's counse) 
insists that it wor errer te admit such testimony, The recard 
does not disclese whether the chanceller considered it «4 all, 
mor whether it influenced bis findings. Hewever, if we are 
correct in the conclusions above atated, deduced from the language 
of the instrument iteelf, the alleged error 4f any there be 
in admitting such testimony, is harmless, and seed not he cone 


Considerable evidenee wes heard for the purpose of 
ectablishing the ressoneble rentel value of complainant's stores, 
y showing what rente are now being paid toe the lessors by tenants 
eho occupy other steres im the same block «ith the complsinant. 

; } we underetand the evidence in the record, nome of wuch tenants 
| now paying lees then approximately $300 ea month fer each of 

6 stores. It is charged by complainant's counsel that the 

Yon Gelder and Kahn leases were changed for the freudulent purpese 
if raiving the amount of rent to be paid by complainant, ond, as 
re understand the argument, the court is asked te infer from that 
t ‘t+ seoming At te be true « that some of the leter leases 

: }mede im « similar manner and for « like purpese. Ye find no 
jreet in the record affecting the bong fides of any other leases 
lbw the two mentioned, and therefore we think the chancellor 
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would not have been Justified in inferring thet any of the 
ether Leones wore fictitious or fraudulently made. By the 


: 


J 
irae 
ae 
| 


a 
‘a 
J 


1h 
ie 


wme of the decree, defendants were not permitted to profit 


‘the changes made in the Ven Gelder and Kebn lessee, and this, 
think, wae a1] the court could preperky do under the evidence. 


fendants vigerously deny any freudulent intent on their port 


and point out divers ciraumetenees appearing in the evidence 


mg to show they did not have zay cach froudulent intent. 
Yor the reasons stated the decree of the “uperier 


lernes and Gridley, JJ, csneurs 
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RRROn TO MUNICIPAL COURT 
OF CHIOGAGO, 


2347.4. 641 


WR, PRESIDING JUSTICE FITCH 
DELIVERED THE OPINION OF THA COURT, 


PROPLE OF THR STATY OF ILLINOIS, 
Defendant in Error, 


VR, 


BILLIA MEAD, 
Plaintiff in Brror. 


The defendant, ofter a trial before the court without 
a jury, wae convicted of the crime of pandering, and upon this writ 
of error urges two grounds for reversal. ‘The first is that the 
record ia fatally defective and foce not supvert the judgment. The 
eeeond is that the guilt of defendant was not proved beyond a reasen= 
able doubt. 

It is firet insisted that the date upen whieh the 
offense was charged to have been committed is an impossible 
date, In making the transcript whieh was first filed in this 
court, the clerk ef the Kyunicipal court used a blank ferm of 
information such as is used in that court for eases of this 
character. in the printed form the date was given as "the 
day of a 4 D. 191," and the clerk evidently inserted 
t figures "22" in the last blank space without noticing the 
















fact that the last figure "1" in the original information had 
be en “oressed out" by writing over it the figure *2,* thus 

. king 1t appear in the transcript that the date charged in 
phe original information was in the year "19122," instead of 


M1922," Om motion of the state's attorney made in this court, 
fe was given leave to file a correst copy of the information 


mi such a copy wae filed, it shows that as originally filed, 
he figures "23" had been written in the blank space after the 
res "191" in such a way that the figure "2" was written over 
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and across the last figure "1," thereby making the date alleged to 
be in the year 1923, It therefore appears that the information 
did net charge “an impossible date," a8 olaimed by defendant's 
counsel. 

The transeript shows, however, that while the of- 
fense was thus charged to have been committed on the 15th day 
bf September, 1923, the information containing that date was in 
fast made and sworn te and filed om the 22nd day of June, 1923. 
At the opening of the trial this fact was brought to the atten- 
tien of the court by the state's attorney, who asked leave te 
amend the information by changing the figures "1925" te “1922.* 
The stenograchie report shows that the court granted such leave 
and that the figures "25" in the bedy of the information were 
then srossed out with a pen and the figures "22" placed above them, 
ana that 0 second affidavit was written upen the face of the infor- 
mation, which was then (June 28, 1923) signed ond avorn to by the 
prosecuting witness. The stenogranhie report further shows that 
thereupon defendant was arraigned woon the amended information; 
: t her counsel objected, and told the court that defendant ree 
fused to plead; whereupon the ecurt directed that a plea of not 
' ty be entered, and the trial then preceeded upon the amended 









1 ifernation and the plea eo entered, That defendant's counsel so 
inderstood the matter at that time affirmatively appears from the 
stenograrhic report, which shows that at the clese of the State's 
’ 6, defendant's counsel, in moving to discharge the defendant on 
: fp evidenee for the State, said: "The original complaint here on 
pandering charge * * * charges * * * that Billie Mead, on the 
i day of September, - as amended, September, 19: 
While claiming, in ene place in his argument, that the 





Iriginal, inforastion was never amended, in another place defendant 's 


#62 states that “the defendant objected te the court's amending 
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the information om its face," and that the Statute of Amendments 
does not apply to the amendment of informations or indictments. 

(The quoted sentence indicates that counsel understood that the 
information was amended, om its face.) For the amendment of in- 
formations, ne statute is required. They were amendable at common 
Law, At couwmon law an information was considered as a “declaration 
in the King's euit,” and as such, wight be amended by leave of court 
in the sane manner as the plaintiff in a civil suit may awend his 
declaration. (Txuitt v. The Peopla, 88 I21., 519, 520.) 

It is further pointed out by defendant's counsel that 
the tranecript of the cowmon law record shows that an order wae en- 
tered at the beginning of the trial giving leave to the state's at-~ 
torney "to amend information by changing date 1922 to 1923." It is 
apparent from what we have already aaid that the clerk in writing 
this order has transposed these dates. The original informatien, 
which was filed om dyume 29, 1925, charges that the crime occurred 
in September, 1923. When the order was entered, on June 28, 1923, 
the wonth of September, 1923, had not arrived; henee mo smendment 
“changing date 1922 te 1923" could be made, for no “date 1922" was 
, the inforwation at that time, The amenduent that was in fact made 
to change the figuree "1923" to "1922," aad the etenographie ree 












rt shows that this was done in the presence and with the permission 
pf the court. Moreover, the objection that the amendment does not 
Follow the leave granted does not appear te have been made in the 
Tisl court. 

In connestion with the arguments of counsel as toe the 
roof of vailt of the defendant, we have exauined the stenogranhie 

le: ert of the evidence. While it ie true that the charge against the 
Fendant iz supported only by the testimony of the prosecuting wit- 
lees, which is denied by the defendant, and while several witnesses 

| | ° Foomed in defendant's rooming house prior te April 1, 1923, 
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testified that they saw nothing like the oocurrenses related by the 
prosecuting witness, yet the question whether defendant's guilt was 
proved beyond a reasonable doubt really turns upom the credibilaty 
of the prosecuting witness and of the defendant. ‘The trial was be- 
fore the court without a fury, The stenographie report aYows that 
the trial judge gave the defendant the benefit of every right to 
which she wae entitled, but that he belleved the testimony of the 
prosecuting witness rather than that of the defendant, As the trial 
Judge bod the benefit of personal observation of the conduct ané 
demeanor of the witnesses upon the witmess stand, we think we would 
not be justified, by anything im thie record, in holding that his 
e¢melusion as to the facts was wromg, or that the cullt of the de«~ 
fendant as charged wae not proved beyond a reasonable doubt. 

4m extended argument is made by defendant's counsel 
upon the proposition that because the prosecuting witness teatified 
that she was firet “procured” by the defendant as an inmate for a 
house of prostitution when the defendant Lived at a vlace other 
than thet stated in the information, the proseeution must fail, even 
though 4% appesra that the witness moved with the defendant to the 


i 


place named in the infersuation, where the sate practices were sone 


a 
tinued. There is no merit whatever in this argument. ‘The statute 









makes one guilty of the erime ef pandering who "shall procure a 
female inmate for a house of prostitution, * The testicony shows 
ifendaent kept such a house. It does not violate any rule of con} 
bruction of the English language to hold that when defendant moved 
one plage to another, took the inmates with her to the new 
ace, and there continued the same praetices, ashe *procured® the 
ates for the new house, 

Yor the reasons stated, the judgment is affirmed. 

AFFIRMED. 

and Gridley, J7,, comeur. 
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PROVYLE OF THE STATS OF TLLIWorg, 
Defendant in Frror, 





BRROR TO KMUBICIPAL COURT 
OF CHICAGO, 
, | >? ff 
Plaintirr in Brror, 92 AT’ 6a 1 


V8. 
IGADORE TARSHIS 


MR. PRESIDING JusTICk FITCH 
DELIVERED THE OPINION OF THE couRT, 


The defendant was convicted in the Municipal eourt of 
the embezzlement of $5.45, and sued out a writ of error, claiming 
that the trial sowrt was without juriediction, for the alleged 
reason that the information does not aufficiently describe the 
property ombensiled, 

The information alleges that defendant “fraudulently 
converted te his orm use, and fraudulently and feloniously tock 
and seereted, with intent se to do, witheut the consent ef the 
Yellow Cab Company, « corporation, the eum of Three Dollars .45 
(23.45), the property of the Yellow Cab Company, = corceratien, 
which come into his possession or inte his care by virtue of his | 
employment as a servant ef the Yellow Gab Company, a corporation." J 
The record shows that upon this charge deferndsnt was arrested, \ 


Pleaded not guilty, waived o jury trial, was tricd by the court, 










found guilty “in manner end form as charged in the information 
herein,” and sentenced to six months in the House of Cerrection 
to pay a fine of twentyefive dollars. 

There is ne contention that the information is de- 
‘ ve or insufficient in any other respect than in the deserip- 
tion of the property alleged to have been fraudulently converted. 
. is no bill of exeentions, The transeript consists only of 
be common law record. The sole contention is that the information 
fails te charge @ crime" because “no sufficient deseription or 
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{dent ification or mark of the property is set forth, * 

Section 82 of the Criminal Code provides that in 
prosecutione for embezzlement or fraudulent conversion of the 
money of -any incorporated company by any agent or servant of such 
company, it shall be sufficient te allege generally an embezcle- 
ment or fraudulent conversion of funds of such company “to a cere 
tain value or amount, without specifying any particulare of such 
emberzlement," and that it shall be sufficient to maintain such a 
cherge “if it is proved that any * * * money * * * ef such * * * 
incorporated company * * * of whatever value or amount, was 
fraudulently exibezzled {er) converted" by such agent or servant, 
Section 6 of Division 11 of the Criminal Cede provides that *every 
indictment or accusation of the grand jury shell be deemed suffie 
cientiy technical which states the offense * * * go plainly that 
the nature of the offense may be easily understood by the jury." 
Section 27 of the Municipal Court Act provides that “every infor+ 
mation shall set forth the offense with reasonable certainty, eub- 
atentially se required in an indictment." Section 9 of Division 
11 of the Criminal Code provides that “all exceptions which go 
merely to the form of an indictment, shall be made before trial, 
and mo motion im arrest of judgment, or writ of error, shall be 
sustained, for any matter not affecting the real merits ef the of- 
fense charged.* 

In The People v. Geohep, 303 Ill. 525, the defendant 
waz convicted upon an information filed in the Municipal court, 
which charged him with the larceny of “One Dollar ($1) good and 
Legal money of the United States of America, of the value of one 
doliar,* and the sole question presented was the sufficieney of 
) As deseription of the property stolen, The court held the 
ormation wag sufficient to sustain the judgment. The court said 
the offense was defined by the Criminal Code and that the ine 
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formation must be construed in accordance with the code, mention- 
ing, in terms or in substance, Sections 6 and 9 of Division 11 ef 
the code, and said further: ‘One Dollar ($1) good and legal 
money of the United States of America’ is a definite and certain 
desoriotion of a pieee of money of a fixed value, and there is 
net the slightest basi« im commen sense or in principle fer the 
contention that either the defeniant or the judge would have any 
difficulty in understanding the nature of the offense charged.* 

Applying the same reasoning to this ease, the words 
“three dollars” are obviously as definite and certain as “one 
doliar." if it be said that the information does not charge that 
sueh three dollars were “lawful money of the Mmited States of 
America,” there is excellent authority for holding that the sign 
of the American dollar, which immediately foliews the words “three 
Gdellars* in the parenthesis ($3.45),° means three doliara and 
forty-five cents in money of the United States of America. In 
Bar, v. State, 33 Tex. Gr. 570, 28 5, W. 469, the conviction was 
for a hog theft and the indictment charged the value of the hog 
to be "$3." The defendant moved te quash the indictment because 
the value was not written in “plain and intelligible words,* as 
the Texas statute requires. ‘The Texas criminal eode contains & 
provision similar te Section 6 of Division 11 of eur code, and 
after stating that vrovision, the court sad: 

"It ia now too well settled, we think, te be questioned, 
that arabie numerals and all well defined and well understood 
abbreviations may be used in indictments without rendering 
them ineffective.* (Citing authorities.) ‘When values are te 
be expressed in pleadings, adjudicated cases hold that the money 
of our federal government may te indicated by using the dollar 

_-_ arabic numerala, for thst purpose. fhrougheut the 


L 
Vnien, all financial transactions expressed in writing, it is 
and has been the habit, practice and custom ef all the people te 
SO express values. * * * If there is ome thing fixed beyond 
doubt in the mind of the American people it is the meaning ef 
figures prefixed by the dollar mark, * * * It is a part and 
parcel of our langusge peeuliarly and originally an American 


eontribution te the language of the vorld,* 
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The information charges that defendant esibezzled “the 
gum of three dollars,” etc. Thie is merely an idiom in comuon 
and accepted use among writers of the English lenguage. ‘The words 
“the sum of” might well have been omitted from the — 
but thelr use doee mot change the meaning of the sentence in any 
particular. As iilustrating the eoumon use of this phrase, ve 
may refer to the opinion in Young v. The People, 193 111. 236, 
where that form of expression is used no less than three times on 
one page (237) and particularly, in the expression: "He converted 
the eum of $500 to his om use.” in that case the defendant was 
charged with larceny as baillee of “one unpaid promissory note, the 
game then and there being an instrument of writing for $1000, then 
and there of the value of $1000," and the court ‘ssid this was “the 
substance, at least, of a geod deseription of the note alleged te 
have been converted and stolen,” The court alse held that the de- 
fendant had waived any greater particularity of deseription by 
going to trial on the merits, and that an objection of that charactor 
coulé mot be urged @6 ground fer arresting the judgment, for the 
reason that by the express terme of the statute, “a motion in arrest 
bf judgment cannot be sustained for any matter not affecting the real 
merits of the offense charged in the indictment. Crim, Code, 5ec.9, 
Div. 11.* 
| Defendant's counsel relics upem the decisions in The 
People v. Hunt, 281 TL1. 446, and The People v. Miller, 178 T1l. App. 
a2. The latter case ia based upon, and follows, the former. As 








. read the FE Komt case, the question presented here was not direetly 
L volved (see The People v. Gohen, 223 Tl. App. 231), but the fudge 
' nt Was reverred and remanded because of the failure on the part ef 
the State to prove an allegation in the indictment stating that a 

to * particular déeseription of the money stclem “was to the grand 

: unknown.® In any event, we think the later decision of the 
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The information charges that defendant embezzled “the 
sum ef three doliare,” eta. fThie is merely an idiom in comuon 
and accepted use among writers of the Bngliah language. The words 
"the sum of" might well have been omitted from the description, 
but thelr use dose not change the meaning of the sentence in any 
particular. As illustrating the coumon use of this phrase, ve 
may refer to the opinion in Xoung v. The People, 193 Ill. 236, 
where that fora of expression is used no less than three times on 
one page (237) and particularly, in the expression: “He converted 
the sum of $500 to his own use." in that ease the defendant was 
charged with larceny as bailese of “one unpaid promissory note, the 
Seme then and there being an instrument of writing for $1000, then 
and there of the value of $1000," and the court ‘ssid thie was "the 
Substance, at least, of a good description of the note alleged te 
have been converted and stolen,” The court alse held that the de- 
fendant had waived any greater particulerity of deseription by 
going to trial on the merits, and that an objection of that character 
eoult net be urged a6 grownd for arresting the judgement, for the 
Teagon that by the express terms of the statute, “a motion in arrest 
of judgment cannot be sustained for any matter not affeeting the real 
Merite of the offense charged in the indictment. Crim. Code, See.9, 
Div. i.” 

Defendant's counsel relics upem the decisions in The 
People v. Hunt, 251 111, 446, and The People v. Miller, 178 Til. App. 
292, The latter case isa based upon, and follows, the former. As 
read the Kont case, the question presented here was net directly 
tr olved (see The People v. Gohen, 223 111. App. 231), but the Judg- 
ment was reversed and remanded because of the failure on the part ef 







State to prove an allegstion in the indietment stating that a 
particular deseription of the money stolen “was to the grand 
vnknown.* In any event, we think the later decision of the 
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Supreme court in the Cohen case, supra, where the question was 
squarely raised and decided, must be regarded as ¢ontrolling is 
this case, 
The judgment of the Municipal court ie affirmed, 
APT TRKSO, 


Barnes and Gridley, JJ., coneur. 
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Me We GORDON, san | 
tenant APPEAL FROM 
i CEACULT couar, 
Ta —* al ) Cook COUNTY. 
1S KAUTUANs ses. 2341.M. G4] 


BR, PRMOTDING gUetIce PITcH 
DELIVERED THES OPIMICH GF THE COURT. 


Gm April 4, 1923, comploinant filed » bill in equity 
to compel the specific performance of an alleged oral egreement 
for a lease fer three years ef eortain premises im Chicege 
ecoupied by the plaintiff es « drug store, A demurrer to the 
bill wae sustained amd the bill wae twice mended, Te the 
second emended bill, the Cireult Court sustained a general and 
epeciel demrrer upon the ground that the alleged eral agreee 
ment wee mot enforceable becouse of the Statute of Froude, 
amd diemiseed the bili for want ef equity. Compleinant appesie. 

The second amended bi11 states, in eubotanes, that 
the defendant Liberman is the owner of the premises occupied 
by the complainant, and the defendant Kaufman is Libermen's 
Rephew;, that on April 15, 1922, complainant was in possession 
of the premises under a three=yeurs' lease from Liberman ending 
April %, 1923; thet complaimant then had an opportunity te 
purchase “a desirable locetion* ecress the street, ond that he 
"nade atrangements” with the owner thereef te purchase the same 
"providing the defendant would not cive complainent = new three 
y er leese;* that om May 2, 1922, complainant told Liberman 
that he “intended to make lasting and valuable improvements upen 
ihe premises by replacing certain store fixtures in the said 
premises with new modern opecdally made fixtures,” remiring 
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on expenditure ef §1200, if Liberman would give him « lease for 
amother three years, “otherwise he would not erder the said 
fixtures," that he alse told Liberman of his opportunity te 
secure another location; thet Liébermen thereupon safd he vould 
give complainant another lease fer three years beginning May 
L, 1923, provided complainant would pay an inercased rental ond 
“make ali necessary repeire and improvements including fixtures, 
an above otated,”* which proposition complainant accepted; that 
thereupon, he abandoned kis intention of purchasing the property 
acroee the street, and *erdered a large stock of merchandise ond 
gertein valuable stere fixtures,” including a specially mede seda 
fountain, ot en expense of $1,000, a new carbenater, at an expense 
ef $260, o new comdy easecet $225, new plumbing for his sink, and 
electrical work *for connecting soda carbonster,”® at an expense 
of $200; that "as soon ae said improvements were finished, said 
stere stocked with frech goods ani your orater's bmeiness began 
te increase," defendent served him with a sixty days’ netics, 
Cemending the surrender of the premises at the expiretion of his 
wratten lease; that he protested te Liberman, whe said he had 
chon’ged his mind and hed lensed the premises te the defendant, 
Koufmam, and thet if complainant wanted a leave he would have te 
buy it from Keufman, ‘he bill further alleges that defendants 
have threatened to bring suit for pesseseion ot the expiration of 
the written lease, and preys for on injunction end for specific 
— of the alleged oral agreement. 

Counsel on beth aides rely wren the leading case ef 
gon ¥. Merrick, 130 Til. 641, im which it wee held that 
¥ ® lsndlerd orslly premises to cive te his tenant in 
pe sseseion a new lease for more than one yoer following his 
ex: sting lesce, and euch tenant, relying upon his landlord's 
Promive, makes “valuable ond looting improvements” on the 
ty, there is wuch « port performance of the contract an te 
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take 4% out of the operation of the Statute of Frauds, and the 
agreement will be enforced. 

Im this eave, however, the smended bill shows, by the 
recitals abheve sentioned, that the “valuable end lesting improves 
sonte” which complcineant clleges he made on the etrencth of hic 
Landlord promise te extend his lease, were in mo cense permanent 
improvements to the preperty. According te the bill, camplainant 
nerely put inte hie drug stere such trade fixtures as he would 
eyebably need for his own growing basiness. uch fixtures were 
intended selely fer his ewn use and convenience while occupying 
the premises, ond wore of such cherecter thet they could be readily 
removed at the expiration of his lease witheut injury te the 
premises of the landlerd. Im the case cited, seme of the im- 
prevenents mode by the tenant were of a permanent character which 
could net be removed without injury to the budiding, mach as 
pxpensive panel work upon the ceiling, remodeling the frent dears 
anid windows, amd putting in eteined or enthedrel giees. le 
iuproverente of thet charneter are alleged te have been made by 
comploinent. Upen the frets alleged in the secomd amended bill, 
we ere of the opinion thet there was me error in custeining the 
lemrrer end diemiseing the bill fer want eof equity. 

The order and deeree of the Cirendt Court ere of firmed. 
APY IRMED. 


fermen and Gridley, JJ., concur. 





as LB) 
nd 

Be eas oe Tete, CURE 

Py, ca ey 4 5 

> 4a) Oe i 

+ Tt  » yf Th 

— — J 

— ae 





—“ 
shewet To odadeta wit te nese ae 
ei? baa * tee 3 Sabot ox ithe ae 
— He isan gate 
* ———— oNoua mts tos 
—* a * eitamiar® ptt — bare aie — 4 ee 
— at potaed afd onndxs ons ——— 
spans — ——— OAK nom aaer ehows 
semmiaiquer if oe a, ee earch me 2 visa 
Sisow ox an ao gAhosy Mee wt — 
weer seitatl viel 4 ett — 
—— ee etme te erew pts 
— 2 Said OTe — — — 
qAbherw wf Eso oe be pened — — at toe 
a em jaar 6 Ie are & , Sweoie ot det: 2 
‘ Eko wtte ! i darcy ev 
— 5— —** —— 
anata fewest, nad on eats 
— mt —D — ee J 
—* EAE OE EH meen 
cages laa ROE OE ENE: AP were var⸗ J 
— 
—E 




















eT Mit ee ale $9 als cae 
igs a ty eo on * 
pie du dct pill > Shy Gs 5 


oe 





S$ » 236% 
Re By FYROR, 
Defendent in brror, 
) 2RAOR TO 
TMs MURICIPAL COURT 
Bike * OF cHrcace. 
» BP. ALLEN oe | yD A TOK <> / 
Plaintiff in Srrer. OSA LAL BAe 


BA, GUSTICE BAPNAS DELIVERED THE OPINION GY THE COURT. 


This case is founded on @ purported foreign judgment 
aileged to have been entered against plaintiff in errer and 
ome Allen and one Rule in the District Court of Tarrant County, 
Texas. The only preef ef ite existence cenaisted ef certified 
eepies of (1) o citation to the defendants te enewer the petition 
ef Pyrom in the cose, which was dated Jamery 28, 1910, and 
returned as served the same day; (2) of ‘two SUMMONSES, ONE 
againat defendant Alien and ene against Rule, cach dated December 
9, 1916, ond reciting the recovery of a judgment againat the 
three defendants May 31, 1911, for 3640 ond interest; (5) « 
judgment order of April 4, 1917, reciting sndd judgment of May 
Sl, 1911, and ordering it to be revived) ae sgeinst seid Allen 
and ®ule, and (4) am exectition doted August 22, 1917, issued upon 
ae judgment of revivel. Sowhere im the record is there a cere 
#ifonte of the existence of the judgment of May Sly 1911, upen 
whieh the action is predicated, it merely appesring in the form 
of a reektad a8 above otated. The recerd is menifestly imcomplete. | 
' The general rule 4s that where the copy of the recerd 
Of » judguont is required At muct be of the whole record so that 
the court may determine the legal effect of the whole, which may 
6 quite different from a part. (Yai) vy. Igbehert, 69 111. 332; 

ine ¥. Contrel Life Ing, Go., 207 Ill. App. 596.) 
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The record is much like that described in the latter 
@ese which contained neo certified copy of the judgment sued on, 
and was held not to smount te proof of the exietence of » foreign 
judgment or what the judgment was. The same may be said here, 

One of the defenses here was that the judgment set 
ferth in the statement of claim is barred by limitation, th=t 
the supposed cause of action did met ecerue te the plaintiff 
within seven years befere the commencement of the mit. In ebb 
Ve_Andergon, 45 Ill. App. 575, shere the purported jadguent on 
whieh the action was based was rendered December 7, 1875, and 
was Yevived May 19, 1885, it wes held that the plea of Limitation 
was ber to the judgment of 1875, and that the judgment of 1685 
had mo effect out ef the tate where it was rendered, citing 
matherities, including Grover v. Redediffe, 157 U. 5. 287. Bee 
ceuse the purported judgment sued on here in 1921 wae rendered 
im 1911, and the record felis te show it, there enn be no recovery 
On this recerd. The judgment will be reversed. 

REVERSED. 


o@ Pe Jeg and Fiteh, Jeg concurs 
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GOOK SOOnTY . 
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Oetendont im Serer. 


WR. JUSTICS BARHRE DELIVERED THR OPINION OF THe COUT. 


the question nresented on thie recerd is whether 
in am action of iibeal the da¢iarstion an awended atates a. 
new gause of action. ‘The court overouled a demurver to the 
piesa af the Statute of Lamitetions, and tm elainidif? «leeted 
to stand by the same. 

Yne svigimal desisretion alieged thet defendant 
published a ldbolous artivle eonsernming nin on the 16th day 
of February, 1919. Gefenlt waa teen against defendant, end 
from a judgvent against kia he apseeled ts this court, whiek 
om May 14, 1971, (222 TLL. App., 627) reversed amd remanded 
the couse holding that the olleged likelowe article 444 not 
ane the pleintaff and that the decleretion did net cllege 
atts showing that the srticia esrlied ond bad reofersnes to 
be plaimtift, or wae umcersteod by its reatere to refer te 
ama that, therefere, 44 wx net efficient ts wertsin the 
mente 













Om Bay 2, 1992, ofter the coce mn romerded, pleietift 

4 ct his amenéed deceleration, te «hieh ¢«ferdent filed = plea 

| if Soneral iewue amd 2 ples. of the Stetmte ef linditetions. It 
is eomueced thet the smemted derlorstion ypreperly sonmects the 

jie MUGS, by way of indacement, with the alleged libelous 
Miele. Iut if it states a new ceuve of action it be not 

} ‘ themed that the Otetete of Limitatione kee run sgeimet it. 
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Ge think the plea wes geed end thet the demurrer 
wer properiy overruled. Cur first decieion steted in effect 
that the eriginei ceciuretion etated no ccuse of ection 
becouse it pleaded me facts connecting riaimtiff with the 
alleged libelous artivle., The helding, therefere, vee to 
the effect thet the crigimal declmersticn was co iackéng ix 
materiel ellegetions: thet even after default and verdict it 
weuld mot cuctain a judgment. 2% ree net euch a ceue ac that 
to which siost of plaintiff in errer's authorities reicte, whore 
the cliegstione defectively stated a gGed cause of action. In 
eush 2 case the judgment might stand, being eared by verdicts 
It is met a cave Of & rertated couse of action b<eause no action 
was stated teferc. yienfelgt v. Ellinoie Steck Gee, 165 Tl. 
385, 199.) Gnere the original declaration states no couse of 
aetden whatever and the smended declaretion dees the intter met 
be treated as filed at the time the amenduent wae made and not 
ee of the tine of filing the eriginal declarstion, ené so vannet 
Setape the ber cf the statute by being filed o» an sniendment. 

ae City yeemere, 192 Til. S52, 504.) 
Agcardingly the judgment is affirmed. 
APFISHSG, 











Fitch, 2. 3., and Gridley, J., concur, 
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Jamas B, DOWING, Administrator oy “x tele G42 
Of the estate of SILLIAM AOLLUMRECK, 
deceased, APPEAL FROM 

AppOlLlers f 

CLACUIT count, 
VB. 





CHECAGO “AILYAYG COMPANY et al. 
| Appellanta. 


UR. JUSTICE BANGS DMLIVERSD THR OPINION OF THe couRT, 


Defendants spresied from e judgment ageinet them fer 
$20,000 in on action charging negligence shereby plaintiff's 
imtestate, “lide Hollenbeck, was Kilied by one of their 
street corse 

the ear was coing weet on Badiven street, and the 
deceased, oz the «videnee tends te show, wes going north across 
the seme on or near the east crossing of Poulina strect. The 
ateddent teok place in daylight. 

the evidenve tends te show thet the deceased was hit 
heor the Routhweet corner of the car; that hie bedy in some way 
got under the cur fvem ite south side; that he caught hold of 
nome part of the cor near to oF connected with the front trucks 
, oO which he clung fer a shert time, that his bedy paseed under 
the year trucks ond wee not disledged until the eer hed gone 
| ly « Block, | 
i" The main question 4s whether there was adequate preof 
lef cither negligence ty defendants or the exereise of care dy 
xe decease, 

Pisintiff's cleim that there is such precf reste upon 
ithe testimony of o single witness to the effect that the car 
lakes ¢ dow nearly te o stop os it reeched the intersection and 
hi suddenly sterted wp when the deceased was only a few feet 
fay in the oct of stepping onto the track, while oppellonts 
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Same 


contend thet ouch claim io met supported by » preponderance of 
the proof, 
 *Phaimtdff produced three obeervers of the accident, 

whe geve eo mony different versions ef the movement or pool tion 
ef the ear tmmedintely before it reached the creesing. One 
paid thet the enor continued te move without o step er chenge of 
epeed «2 At came te and over the east erosewnlk of Poulina street; 
nether, that 4% oume to # stop on ite east sides ond the third, 
that the gor shewed down ond started wp enddeniy, striking the 
deceesed on eforecnid, It was conceded on the oral argument that 
if the otetemont of either of the two former was correct there 
was Littlesif ony evidenee to show either negligence on the pert 
of defendants or care on the pert of the deceased, @ shall, 
therefore, review the evidence bearing upon thie onlient point 

Beek of pleintiff's threes witnesses who caw the aceident 
wae at oF near the southwest corner of Foulina and Madison streets. 
One of them, liorovgenos, « Oreck, who worked in » eandy vtere ot 
thet corner, deucribed the accident ss follows: 

"the otreet —* aoe the mon, ond at lee cked him 





over, ond the gan he ane te Pig sth ude be grabbed the 
fremt wheel, amd he could sot r, emd the 
Ger go 1% of 2 feet, ent he fell over | on the 
back nt —2* oL rum over the 


mem, tregged him down to Sood s block and a half west. 
* ® When I firwt sow thie man creasing the street, the 
hop gel nde iS fect from him. After thet the 
walked « fow feet, about 5 or 6 feet, * * 
The Ger was net going very fast, bat did net meke any 
—* at — mae down * apes up BA, cheek = 
GRY « Cras ways & Same 8 
e¢°m wo the car hit the Pa Sony fell over, * ® I don't 
sMOw exactly whet yh | Gar he hed. * © He 
was ** about or 15 ye ond mn fell ander 
the wheele.* 


The deseription of Lavweff, a tire enleoman, eae a8 
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“Thin mm waco eressing the street, end the etrest 

gor hit him. hon 4t hit Mim he ol) éown » smd he 

4 sheld of the side there by the coy ead es 
could net hold thet mo more « 1% drage im « 


nonething under the ¢ar, tat he could net held neo 
more, end he let go, #@ it took him right under the 
wheels im the raur end of the gar. * * Re wae just 
ereseing over the cree, « the otreet cor tracks 
—— where the eax wan, - where the cor 
the stop, was go — wn atop et the — 
——æ— eudden he te Sew! eave & enka 
godin. und kept vighh on geine. *'* va — 
pot BLO wed down to & aati, ® teal —* etap, bat 
cor | All ef » wadden he 
(the ear) went right abe tt,» * *® The gar when I first 
caw it wae fuet about 6 78 from the cormer, end it 
wos almost ot = step, * * The men * * wag no more 


than about 20 er about 15 feet : from the oor. 
Hg was about 10 er 15 feet ahead « the Gar, samet in, 
like that. * * I do net knew exeethy how ne 


adhe — hn ten’ ie Setee ba wan’ Te 
eh sunathy tu te the ¢ar trecky he was fu * going te 
ween the cor track. # ® when I first sow hiss 
crogeed the first treck thet he come to, and he wae in 
olga + aye yg Marr 3 gia — nl geod nonblg 
feet tage cog wt thot time. Then he wcolked on eerena, 
end the | Rtarted uy and NAS Bin. © * The fret & ond 
trucke — ite wan outeide of the 
— 8338*8 there them wheels. © * After he 
be ere af the wheala, * * he relied wiier the car, s@ 
bbed ahela of another piece, * * and he left oo 
e ond he cet under weer end ef the Gar. * * 
Ger Gar was about 5 feat ** from him he wos a 
jon to erees over the track, © * He wae posoible | 
4 feet south ef ant When he took thet ether step he aot 
hit by the car.” 


Plaintiff's witness, francois, « steck und bent selec 
ameing at the same cerner ould he did mot sec the aem before he 
eae Mit. He seid the gar started wp, after heaving mace the stop. 
He testified: 


"At the time when I sow the man bit, the cor wos a 
few foot from where it hed etarted, * * The southwest 
onal ge the Baw glide 0 * * 4 seemed as though it 
stunned his ie gtabbed held of the cor, I don't 
iaww guat wheres At pulled nim toward the oir, ond le 
veleased he either 


picked up 7 * truck, © * ‘them he wee struck the 
fivut time I did net see him go wader the core His 
Lege sng gn By. oreo gh al alemgeide ef the cars a 
| nor in of the car ond was holding on te 





he Gat at the time; he we completely euteide of the car, 
heiding on end dragging. ** # mam wae struck, 
ate Guar Ge deed 43 seth bin “os i 
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at went slong across the street. * * It hye at 
the rete of shout 5 or 6 miles an hour, abou t the 
customary way that core coroes a crossing.® 

The gar ran shout twe blocks (mot counting twe streets 
that do not intersect Madison street) before the metorman or 
conductor knew of the eceident. A man in an sutomebile coing 
east on Madison etreet saw, juct before he reached Paulina street, 
the deceased “struggling to get on his feet, about the conter of 
the gar,” and that he tried to get bold of something and *snatched 
hold of the rear trucks of, the car,” that he dragged fer a few 
feet and “it seemed like he lost his held ond went under, head 
firet." He then turned his sutomebile around end chased the car 
to Lincoln street, the second block west, where he told the motore- 
man of the saceident, He said that when he firet sow the man 
the front part of the tar was eressing the northbound track on 
Feulina street, ond the man at thet time was about ths center of 
the cor alongside of 1t struggling te get on hie feet. He did 
net know whether the ear stopped at the intersection er not. It 
wae not going very fast bat as cars ordinarily go over a etreat 
intersection. When he last saw deceased he was reaching fer the 
truck, "his head was underneath the esr and hie body and limbs 
eut tewerde the cestbound track.* 

Wone of the other witnesses for plaintiff witmessed the 
accident or the movement of the cer prior therete. 

Defendants procuced three of the passengers in the car 
who observed the accident. One, = dishwasher at 2 hetel, was 
Sitting in one of the small cross seats on the south side of the 
fer next to the window, We said thet when he first saw the man 
he wes walking im the middle of the strect north, and stepped 
in the middle of the east track. He said 
; “He came from the south. * * He was standing 
lin ge between the track that my car was running 


and other track, * * looking at the car coming 
* for only about e second, until the car conene, then 
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dee tate ec dive, * shaves Phat pier vhape T tas 
leas 8 8k hd et te f him efter 
the instent I ow him diye * * there I i sow this 
oh Come soress the street, it wae the middle of « 
bleck, met « streat cresving.* 

Another pawueenger, « retired poliee offiear after a 
wervice of 4 yeors, svt in the second seat of the car on ite 
south side, ie said he saw the man on the sidewalk and notiecd 
him becamae he looked “a Bittle bit «41d and weo leokinge quickly 
beth waya;" thet he mode a quick wolk towerds the eer sad when 
he got epposite the ear ateoped uiekly ond he Jest sight of hime 
He remembered dietinetly thet the cor 414 meke a stop at the 

smother paswenger, a machinist, steed on the back 
Platform, faced to the southwest. 48 he twrne4 oround to the 
south his attention ws attracted by © mon ctegping eff the widee 
walk, locking in each direction, emi then suddenly moving teward 
the street ear and felt « jolt or vileation; thot whon he first 
oow him he woe off the sidewnlk about @ or 3 feet; thot he come 
towards the gary @ivappessed from bie «ight ard he felt a jolt. 

Yoth the motermen and csonducter severe positively thet 
the @or stopped om the east side of Penhine street ot the 
regular customary «teppine plece. The metermen cadd he wae looke 
ing etraighnt shead 29 he eresced Peuline strect but 414 not ace 
the man. | 

The car wae 49 feet emi @ inches leng, @ foet amd 9 
imches in width. Its overhang 71-3/4 inches beyond the rail on 
each side, It wae equipped with a fender th=t drope ca tematically 
an fromt ef the forward trucks when an object ttrikes an apron 
am front ef the cer thet comes within 4 imchos of the rail. 
| It ie evident the mon was not bit by the front of the 
mar ond G44 not pase under ite frent wheels tut under it betwoan 
the front ond rear trucks, where his bedy wos cought until dise 
| + a8 eferesaid, The car did met have round cormers. tet 
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wae weerly rectangular im shape, clightly norrewing towards 
ite ends. Tae deceased must have beon hit somewhere along 
ite wide. 
if the three passengers on the car are to be believed, « 

gd tac tectimeny of some of plaintiff's +himesecs may be a 
interproted - he came towurds and into contact with the side of 
i meving care It io clear that under such cirewmetenees there 
pould be me recovery, and it is only upon the thesry of facts ax 
tleimed by witness Meyer? that there is amy possible ground for 
resevery. if the cer came te Peulina street without stepping 
and witheut change of apqed, a9 testified te wy one of plaintiff's 
cLinceses, it aust Beve been olearvly apparent to the deceased. 
wikewlee if 44 stegpod amd oterted wp im the custemary way. That 
Lt 444 stop is tectafied to positively by one of plaintiff's 
witmeasec ond three of defendentse 411 eey the cor when im motion 
woe weving Gleviy, Bo ome geld thet 14 slowed down ond etarted up 
mddemiy excegt plaintiff's witmese Leveff, who is seemingly ne 
more entitled te aredit then the otuers. Hech seemingly gave hie 
best impressions of what happened im prebubly less than a simite. 
incre une me direct atteupt te impecch any of them except Levoff. 
im employe of the icw department of the strest cer company took 
jews mimutee ef af interview hed with Lever, which was whelly 
inconsistent with hie tesiimeny. At amy rete the erent pree 
Ponderanee of the evidence ie sguinet Leyeff's theery ef the 
fuatoe 

Bead the deceaeed been bit by the frent of the ear his 
theory «ould be more pleusible. Hoe evidently wae not. Thet the 
Gae should stort ap wddewky when neorky «t « step, and the 


—XR whether obeorving it ax not centimne moving ferword and 
plunge inte it, « ae we sre obliged te infer from the matere of 
the acckéent © indicates a lock of ordinary prudence on bis part. 
. fad we fedl te ose in cheat respect defendants were 
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negligent unless the motorman efter starting his ear from a 
stop or near otop could and chowld heave seen desensed in the 
aet of peoodng im front of it, and that he then hed time to 
step it bufere the eontuct, There is ne tevtimeny to shew 
this etate of facts, The testimony of the passengers, os well 
ae the neture of the sceident, indicate thet when he got neor 
20 TO PMLA » 

But the motorman wos hound by no greater degree of 
care than the decensed., Uach wae bound to exeredve reasonable 
gare under all the cireumetenees, If deceased attempted to 
wtp in frent ef the ear end while clene to it and it «a2 stop od, 
and then it muddemly etarted, he would probably have been hat 
by the front of the ear, But the grest preponderance of the evie 
denqe io sgedmat that theory of the facts. Im thot stote of the 
foarte the pesvengere im the car would probably not heve seen him 
at ali, et least etending ond moving towards te car. 

it de too patent fer dismmevien that if the deoonaed 
endeavored te pase in front of the cur os At was starting up from 
o step and wes bit, not by ite front but by ite corner er ite 
side, there io little room fer the claim of either negligonee 
by defendants or exerclee of care Wy the deeensed. Under onch 
ciroumetences he was in duty bownd te leok tewords the oor ond 
net take Ghanees An of oreasing im front of it. If, av Leveff 
neid, the vitmess on whem plaintiff met rely, the ear wae only 
shout % feet from him when it started up, ound he wes 5 or 4 feet 
from ite track, it certainly was negligent of him te crose ite 
path under mon clreumetences. Be was herd of hearing, tut that 

a not @xeuse him from locking. If it d4¢4 stort up, being 
ooe t© it and before he hed gotten in front ef it, he must have 
Meted the fact of ite meving, He alco mst have been famiddar 
ith the fact of oammon knowledge thot osre frequently slow down 
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pt crossings without stepping. It cannot renvonably be gaid 
that ome undertaking to crose in front of « car while it io 
blewing down decs not teke chances by saeuming thet it #i11 
ptop, “0 long as he sees that 14 ie moving. If care de not 
—E stop, OF ave mot obliged to step, when slewine down 
before = erossing, then no one hag the right to assume the car 
#11 step or thet he con wafely cross in front of it before it 
LGB 


Shere persons heve been injured ccting wpoen the 
expectation that « eer would step becomce it wae sigwmled or 
gaa slewing down, it haa been held under varying circumetances 
that Ad wes meghigenee to act upon such assumption. — Ve 





$45, 90 Be Be 1080; 2 
(Wis.) 176 HN. % 343; Thompson 
hiv. 20, 65 H. ¥. 3. 191.) 

it wee said im the Ramsay cave that if the deceased 
smpected the gar to step, “ordinary prudence would have required 
aim to wadt until he could have crossed in front of it in 
pafety.* Im the Ejncheli case the court ssid thet pleintiff 
hac mo right to rely upen the motorman bringing hia ear to a 
Btop. Im the Serine 
eroecing in frent of a ¢et, thet when he reached the sone of 
engexr it wae his duty to lock end see if the cor hed started; 
that if he d4¢ net look, or looked ond tock hio chanee to cress 
thead of it, im either case he wos negligent, In the Uhampsor 
bane the ecurt said that where one had eressed in front of a car, 
probsbly cscuming that beemue it had slowed up it would come te 
step, and ke cowld cress the street safely, he had no right 
t esrume, and there should have been an instructed verdiat. 








nee the court seid where ome was hit 
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Mony other Kindred cases might be cited, 

Nearly, 4f wot all, the cases cited by appellee 
bearing on this phase of the case rely upon the right to 
atoume that the negligent party would net vielate some 
express duty, ordinance oy lew, Yeh caves have no 
application to the fects here. Be such violation iw here 
@herged. Im the cave of loftus v. Che Ryo, Coo, 295 114. 
476, cited by appellee, it wee wadd that the decessed had a 
right to ascume when the ear began slewing down ite epeed 
apparentiy te step “that 1% would mot again be apecded wp 
amd mum acrass the street et an ynieelul er veaousk rete of 
speed." 


While 4% de diffieult te account fer the extra» 
ordinsry eecident we can reoch ne other conclusion then that 
the evidenee fails te preave negligenee on the port of 
defendants ond shows contritmtery negligence on the pert ef 
the deceased. 

| Agcordingly we mist reverse the judgment om 
vemend the cause. 











aS AND REMANDED, 


Pitoh, Pe Jo, ond Gridley, J., coment, 
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PEOPLE OF THY STATE OF ILLINOIS, 


Defendant in “rrer, HRAGR TO 
| MURICIPAL GOUAT 
v8. — OF CHICAGO, 
ALBGAT DEMGLARK, | ” fhe 
Pisintiff in Orrer. meal uly 549 


MR. JUUTICY BANBES OCLIVERED THE OPINION GF THE COURT, 


. Plaintiff in error was found guilty on a trial had 
without o jury upon en inforestion based upon seetion 1 of 
the Brokers’ Act. (Ch. 1a, sec. 1, Cahdli's Stet. 1923.) 

The information conteine twe charges er counts. 

The first informs the court that suid Denemerk “did set as a 
real eatate salesmen in that seid Hy, Feineold 444 * * * sel 
end effer for vale” ete., thus in the Charging pert nesing a 
person other than the defendant with the comiecion of the 
offense. Theat no conviction could stand upon such « defective 
Statenent requires no argument. 
' the ether count charges said Denemark “do@ advertise 
and nasume to ect as a real estate salesman, he, the said 
Albert Dehemsrk then end there without « certificate of regise 
tration iesued by the bepertment of Registration and Meucation 
es required by lew.” Assuming the werd “dod” meant "did,* 
and supplying the omission ef the word "being" before the words 
" en end there,* and sesuming euch defects insufficient to ree 
Wire « reversal, yet ve find on an exemination ef the evidence 
| * t+ it dees not suppert eadd charge. 
‘ The act makes it unlawful te advertise or aseume to 
het either as a real estate broker or as a real estate soleman 
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without the certificate of registration. The second count 
charges ‘the comission of the offense of noting as a soleaman, 
whe, ao defined by section 2 of the statute de a person “whe 
for « compensation or valuable contideration is employed eithe 
directly or indiveetly by a real estate broker or by one person, 
eO-pertnership or corperstion regularly engaged im the business 
on his or ite own eceount, and net as a broker or agent for 
others, of buying, telling of leasing real eatate,” ete. 

There ie ne proof whatever thet defendont wae employed 
by and acting for o renl estate broker, co-portnership er core 
poretion engaged in such business on hie or ite own account. The 
proct offered by the People tended te shew thet defendant wes 
moting ss « breker omd not ae « selesman, hile the statute makes 
bt unlawful for either a renl estate broker or a real entate 
salowan to act ae such without the eertificste required it makes 
e distinction between them specifically defining exch, oo that 
if one is charged with violating the oct o¢ = seleoman it is 
; fmieite thet proof be mate of such a state of facts as brings 
him within the statutery definition of = salesman. ‘There was ne 
uch proof in this ence, 

Disregerding, therefere, the defects referred te, 
hich ought net te pass the scrutiny of « careful proeccutor, 
he judgment of conviction mint be reversed and the couse ree 
indad. 








REVERSED ABD REMANDGD, 


adley, ¥. Jo, end Fitch, J., concur. 
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PROPLE OF THE STATE OF ILLINOIS, Ay 843 
Defendant in ierer, 2 O 4 — 0 
aRROR TO 
TR. MUNICIPAL covet 


OF CHICAGO. 
IGRE —ER 
‘Plaintiff in “rrer. 


MR. SUSTICE BARNES DELIVERKD THE OPINTON CF THE COURT, 


Flaintiff in errer urges three pointa fer the reversed 
of his conviction on on information charging him with intent te 
cheat and defroud by making an offidavit conteining misrepresemtations 
as to the existence of ony judgment, chattel mortgage or other 
pbligetion ageainet him or hie sold Wweiness on merchandise or 
fixtures im o store, for the purpose ef inducing the purchase of 
th some from him. 














| The first and third points are based ween the bill of 

exceptions which has heretefore becn eteicken from the recerd 

a, therefore, are not open te consideration. The remaining 

ant in to the effect thet the misrepresentations were made in 

(affidavit intended to comply with the Bulk Seles aet (Ch. 2a, 

dll K.i.,) and that prosecution, therefore, should be under 

4 2 oct, Assuming thet the effidevit wae intended te meet the 

qu! rement of the Bulk Sales et, yet if the tronsaction was 

[ae to shew thet he wan cudlty under section 96 ef the Oriminal 

@ Freleting te false pretenses there would be ne errer in trying 

‘ Gonvieting him under that etatute even though he was gudity 

ti e came eete of o violxtion of the Bulk Gales Act. +t is well 
ded law that by the seme sot a party may be guilty of several 

peRses and thet he may be pumished for eceh. (People v. Singer, 

: ra. 115; Henkine v. People, 106 111. 628.) Besides, the 

i inde: which defendant was convicted expressly provides; "Ser 
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shell any pérson imdi¢ted for such offense be aequitted, for 
the Feanen thot the foots oat forth in the indilatment, or 
appearing in eviteust, may amcunt to a Larceny or other 
felony,* 

Ae wo mast asmme, in the abeence of a bill ef 
exceptions, that the evidenee wae sufficient toe suppert the 
information the jodasent will be affirmed. 

APPIN 





Gridley, Be dey and Fiteh, Jo, coneur, 
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TACOR HANDELSMAN @t ale, 





Vie } WMUNKCIPAL COURT 
OF CHICAGO, 





Thies wae en action of forcible entry and detainer 
to recover possession of the premises known as S209 West 
Roosevelt Rend (and also an Twelfth Street), on the ground 
that defendants had violated the covenants ef a lease of the 
premises exequted by plaintiffs te defendants for o term 
beginning August 1, 1915, until April 29, 1028. 

The case was tried befere the court without a jury. 
Plaintéffs introduced three written documents and rested their 
case. Thereupon the court entered a finding for defendents 
and, after denying the usual motions, entered judgment upon 
The three documents consisted of (1) the lease; (2) 

B netice of election to terminate the leave ond of a demand for 
mediate poesseacion of the premises, end (4) « eertified copy 

01 articles of incorporation of Hochelis, Inc., ismed by the 
Becretary of utate, wiich were sdmitted to have been filed 

7 ber 27, 1923, in the recorter's office ef Cook County. 

q The covenant claimed te have been violated is that 

the Lesseee will not allew the premises te be occupied in whele 
/ in pert by eny other person and will net mablet the same, nor 

My Port thereof, nor asnign the lease without the written 

sent of the lestors, The lease alee provides that 4f default 
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be made in any of the covenents the lessers may at any time 
theresfter, at their election, without natice, declare the 
term ended. i 

The gist of plaintiffs’ case ip thet the cortifiesnte 
of incorporation is sufficient te constitute preef of a change 
if posveceion of the premises ond am aavignment of the lease. 
thie contention ie based wholly upon reehtele im aadd articles 
if ineorperstion and upon the provision ef section 145 ef the 
xrporation act, which provides that the copes thereof duly 
yertified by the scoretary of state *ehall be taken ond received 
in oll courte os prime focke evidence of the facts therein 
tated.* 

The statement filed with the secretary of state ds 
it the usual form required by our statute ant reciten the pure 
one ef defendants and Gammel J. Levine, with the address ef 
‘och given aa at the premises in question, to form o corperation 
iy the neme ef Kechelis' Inq,, ond «tates ite object, which is 
he come as that for whieh defendants leased the premines, thet 
(te principal effice fs at ssid premises, thet sedd incerporaters 
we the subscribers to ite capital stock, paid im goods, ete., 
cated in the store at 3209 Roosevelt Read, the property of 
aid ineerporators, “doing masiness ov Merrie Rechells, including 
Al and every of the ausetu of said parties trading as æore⸗oaa. 
Je well as all goods on order, good will te the buginess, noney 
n the benk,* ete., and stating that said incorporaters con~ 
ti ta te the firet board of directors, with addresses at sabd 
remise. 
‘ The etatement wae acknowledged November 9, 1924, 
mi i filed November 21, 1023. Upon sadd statement the aeeretary 
f state certified on November 21st that the corperstion was 
rt Aly orgemized, Ite orticles of incorporation were filed 
| Wh the recorder of Cook County on Sovember 27, 1923. 
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It ia the theory of plaintiffs in error that these 
regit®ls.,. in the statement constitute proef thet there was 
an assignment of the lease te the corporation and possession 
of the premises wae taken thereunder. Such a theery rests 
mtirely upon the presumption that the proposed corporation 
aad already aecumed and wes exercising ite functions end powers 
s@ such on said premises at the time the statement was filed. 
this presumption doce not necessarily ebtein. The corporation 
iid mot become such in law until November 27th, when its 
tharter wan recorded in the offiee of the county recorder. Not 
intil then wes it outhorized to do business. ‘There is nothing 
im the recerd te suppert the presumption thet it did undertake 
te do business before that date or at that place. Ner is 
there anything im the record to support the preeumption that 
Lt actually tock possession of the premises or that the lease 
wee a¢tueliy assigned. It was incusbent upen plaintiffs, 
felying as they did on vielatieon of the covenants of the lease, 
to make proof of facts tending te establish such violations 
and, therefore, to prove an sesignment of the lease and a 
thange of poeseneion. No such proof was made. Yor eught that 
Bppears te the contrary, the corporation never setusally tock 
possession of the premises and never reeeived an assigument of 
the lease, all of which is not inconsistent with the statement 
wade to support ite application fer a license. The most that 
Gen be seid the statement proves is that it was the intention 
6f defendants te conduct their business on the same premises os 
& corporation instead of a ecoepartnership. But the fact that 
they have done so in not proven. It by no means fellows as a 
eal inference from said mere intention that it was carréied 





There beime ne affirmative proof ef a violation of 
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make « grime facie case either of an assignment of the lease 
Or possession of the premises by dcfendant and, therefore, 
the Judgment will be affirmed, 
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Piten, *. doo and Gridley, Fog Concur 
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g Phaintaff in “rrer, } 2341.4. 643 
BRROH TO 
VBe MUNICIPAL COURT 
OF CHICAGO, 


HOTEL LA SALLE COMPANY 
Defendant in’ Srrer. 


MR, GUGTICS GRIDLEY DELIVERED THE OPINION OF THN COURT. 


| Phaintaft’ commenced # tort action in the Municipel 
Court of Ghicage for dumage te his automobile, occasioned by 
® eellision between it and. defendant's taxieeab at the inter+ 
section ef Taylor and Thomas Jtreets in Oak Park, Chieage, in 
the day time on February 26, 1921. On o trial without a jury 
the court, at the conclusion ef pleintiff's evidenes, found 
defendant not guilty, Judgment was entered ageinet plaintiff 
for costa, and he hae sued out the present writ of error, 
in hie etatement of claim plaintiff alleged in snbe 

stonce that he was driving hie sutemobile south on Tayler 
Street at ite intersection with Thames Street (an exst and west 
street) “with due care and eoution ond with due regard for his 
gofety and the sofety of others;* and that defendont negligently, 
rat & high and dangerous rate of speed,” dreve ite autemebile 
iweinst ond upon plaintiff's eutemobile, thereby greatly demeging 
it. Defendont, in ite affidavit of merits, denied thet at the 
dme and place plaintiff was driving his outomebile with due 
and ceution for his own osfety or with due rekard for the 

— fety of others, and alleged that the accident wos consed by 
ts negligent operation. The evidence disclosed that pleintiff 
ha: expenéed $434.76 for repairs on hia automobile. 
Ascending t@ plaintiff's own textimony 4t appears 
| ) subs tance thet, with his wife sitting on his right, he was 
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driving hie Ferd sedan car south in Taylor Street om the west 

gide thereof; that os he approached Thomas Street, which inérre 
seecta Tayler Strect at right angles, he was moving at a supeed of 
from eighteen te twenty miles an hour in a residenee district 

of the city; that he was en experienced driver and could step 

hie car, going at thet speed, within twenty feet; thet he wae 

“im the habit of driving” 18 or 2¢ miles an hour at street inter 
sections; thet Thomas Street was of the ordinary width (66 feet 
between building lines); that as he was about to enter the inter- 
section he “did not see” any car coming fram the west on Thomas 
Strect (he did not testify that he then looked to the west); that 
he entered the intersection at the seme rate ef speed, and, when 
he wae about ten feet north of the center line of Themas street, 
he first saw defenmiant's taxiecab, about farty or sixty fect away, 
Coming from the weat on the south side of Thomes Street and meving 
at a epeed, as he judged, of from thirty to thirty-five miles per 
hour; that he then saw that he could net step hie car “without 
‘veing Fight in the path of the taxi," co he swerved it slightly 
to the east and "put on & Little gas to get away from bim;" that 
almost immediately" the taxiecab, then being soath of the center 
‘Line of Thomas Street, hit hie ear on the right hend side “at 
bout the rear wheel wad the side door® and pushed it shead about 
trenty feet; and that "44 skidded te the curb and then turned 
ever. “ There wis evidence tending to show that at amd —— 
Prior to the collision the enly vehicles in, neer or approoching 
the intersection, «ere the two automobiles, and « delivery truek 
tanding on Taylor Street, scuth of Thomas Street, ond facing 







In section 22 of the Meter Vehicle Law of 1919, in 
ot when, the as: accident happened (Cahill's Stat. 1921, Chap. 
| SBa), it is provided thet "no person shall drive e vehicle of 
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the first division ae desoribed in section 2 of thin Act" (those 
moter vehicles which are designed and used fer the carrying ef not 
more them seven persons) “upon any public highway in this State 
ut a epeed greater than is reasonable and proper heaving regard 

te the traffic and the use of the way or se a» to endanger the 
Life oy lim> er injure the property of amy pergveon. if the rate 
of speed of any motor vehicle or moter bicyele of said first 
division, operated upon any public highway in thie State, * © 
where the some passes through the residence portions of any in- 
corporated city, town or village, exeeeds fifteen (15) miles an 
hour, * * ouch rates ef speed shell be prima facie 

the pergon operating such moter vehicle or meter bicyele is 
running at a rete of speed greater than is reesonable and proper 
heaving regard to the traffic and the use of the way or so as to 
endanger the life or limb or injure the preperty of any person. 
** ." In section 35 ef eadd Lew it 4s provided that *all vehicles 
traveling upon public highwaye whall give the right of way te 
other vehicles appresching slong intersecting hichways from the 
tight, and shall have the right of way over theses aporooching from 
the left: * * .* Xt further appears from plaintif{'s testimony 
that he was familiar with these lows, that he knew that the district 
in whidh he was driving at the time of the accident was in a 

2 feidence portion of the city of Chicage, and thet he knew "hhat 
' Sor going east has the right ef way ever the ear coing «ou th." 
In the case of Jobngon v. Pendergast, 308 Ill. 285, 

wax Supreme Court, referring te sald section 22 ef the Boter 
Vehicle Lav, said (p. 263); 

7 “seetion 22 is merely a someshat involved state- 

ment of what rate of apecd shell be fr evidence 

of a — of duty and — 2 and. 
Aiability. It foret states the duty of every persen in 

— would be sa he the isw without ony etawtes Tt 

then declewes that « rate of speed exceeding ten miles 

an hour in « tusiness seetion shall be 


a cage of ué@gligence, the whole effe se ction 
| being te fix certain ratesef speed in difterent. 
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localities which shell be prima Facke ¢ evidence 
ef negligence," 


and the Court further said (p. 261); 


“Where two facts are #6 related te each 
ether that in reavon and human experience the 
existence of one may fairly be inferred fram 
the other, the law may declare that the preef of 
one shall he nena Tock @ evidenee of the existence 
ef the other. ® rule is one which the policy 
of the law and the onde of justice require, and in 
every case it ie efficient te cutherize the 
finding of fact presumed to exist unless contra- 
dieted or explained, It may be either a rule of 
lew or « rule created by statute, * * . That a 
certain fact is made by law or statute prims £ 
evidence of the existenee of enother does not 
the wurden of proof but merely determines the verdict 
er finding if ne other evidence is intreduced. * # 
a5 meana aniy that « determinstion ef a fact shall 
be sufficient te justify a finding of a related faut 
in the absence of ony evidence ta the controry. 
enly effect is te orente the meceseity ef evidence 
— leeje tase ereated, and which, if 
rary is offered, will preveil. 
** Ags soon ae eppesiug evidence is reeeivyed the 
sase is to be determined upon 211 the «videnee, - 
the evidenee and 211 other evidence, « 
and question is whether the weight —— 
in faver of the party having the wurden of preef, 
pil streets end highways are fer the use of the public 
» and each ao using the esme has rights 
oy assumes g@uties and obligations te others, and the 
ogg assumed the burden of proving that he wes 
the exercise of the enre eter by the law and 
= defendant wae megligent in failing te ebserve 
ae | eare,* 





in the present case pleintiff's evidenee disclosed that 
then the two automebiles epprosched the imtersection, and when 
they collided, they were beth beine driven im a revidenee district 
, the “ity ef Chicago at a speed in exeees of fifteen miles an 








LOU » and thet beth parties were, under said section 22 of the 
Htatute, prime facie guilty of negligence, Plaintiff, im his 
tatement of claim, did not charge defendant with being guilty 

if wilful or wanton negligence, It is well settled thet befere a 
: tiff can recover damages for injuries caused by a defendant's 
ice he must aver and preve that he was himself in the 
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169 Ill. 429, 430); and that he cannot recover if amy negligent 
act of his proximately contritited to his injuries. (Grehem v, 
Hegmemn, 270 Til, 252, 259; Lexette v. Director General, 306 

Tll. 548, 362.) But plaintiff's counsel, after citine the case of 
geohnson v. Pendergast, supra, contend thet the trial court erred 
in ite finding and judgment becouse plaintiff's prima facie 
megligenee under the statute wos overcome by other evidence 
intreduced by plaintiff shewing that the street was “clear ef 
ether traffic," and that defendant's taxi-cab was traveling at 

Sh Unueuel and very excessive speed. Under ail the facts and 
sircumetances in evidence we do not think there ie any merit in 
the contention. Netwithetanding the fact that defendent's texte 
cab wes travelling at « higher rate ef speed than plaintiff's 
mitomebile, we think it efficiently appears that the epeed of the 
datter, im excess of fifteen miles per hour, proximately con- 
tributed to the collision and the resulting injuries. FPurthere 
more, 4% sufficiently appears that plaintiff was guilty ef von. 
‘‘tributery negligence in that, as he wos about to enter the inter 
section, he failed te look te the west at the proper time to see 
af ony vehicle was approaching the intersection from hie right. 
Hoa he dene so, he would have had ample opportunity to step or 

! leek the speed of his sutemebile, so as to give defendent's taxbe 
cab the right ef wey (Lenerts v. Funk, 224 Ill. App. 180, 185% 

z pe Vs Eutten, 229 Ill. App. 406, 408) and to allew it to pass 

in front of nim, 

Gur conelusion is that the triel seurt wac fully werranted 
a A entering the finding end judgment in faver of defendant, and the 
Judgment is affirmed, 
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“) MBe QUSTICY GRIDLEY DuLEVERND THe OPINION OF THE coURT. 


This is om appeal from a judgment againet defendent 
for $5560, entered after verdict on April 26, 1923, im sn action 
fer demagen for personal injuries euffered by plaintiff as the 
result of on eutomobile saceident which securred early in the 
evening of way 6, 1921, while i¢ was #t4hl Light, =t the inter- 
section of Narquette Read (an east snd weet powlevard) and 
Yerchester averme (2 north and south street) im the city of 
Chicage. 

Plaintiff, about 26 years ef age, wes a passenger 

in @ @ingle-seated Ford autemebile, ewned and being driven ot 
* time by one Gibbens. There were two other passengers in 

t ear « Eeofrey cnd Monehan. 411 had been playing golf at 
* quotte Park, a considercble distence weet of Dorchester 

ue, and were returning to the Jackeen Fark golf shelter, 

y wae sitting in the seat te the right of Gibbens; Kenshen 
) standing on the left rumning board; ond plaintiff was seated 
. y on Eeefrey's leap end partly on the arm of the seat, with 
right foot resting on the running board, his left leg inside 
Gor and hie left erm sround Keefrey's neck. Dorchester 
mac, where it runs inte Marquette Reed frem the south, is 
out 20° feet wide from curb to curd. On the north side of 













hoe tte Bond, and oppesite Dorchester averme, is what appears 
|b be an alley, calicd Dante averme. About 30 feet west of the 
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west curb line, extended, of Dorehertor aveme ia a vieduet of 

the Tilineds Conteeal Kedivreed Company over Marquette Read, exe 
tending about 175 feet from cast to weet, and lunedistely yest 

of the vieduet Dorchester syemae contimes north from Yarque tte 
Road, Feet of the viaduct Yerquette Bored de 36 feet wide from 
mrs to curb; and the portion of the south sidewalk extending 

eeet from the viaduct to the west curd of Dorchester aveme is 
about $4 fect in length, An the Ford guy, moving eoot on Sarque tte 
Road and a Little south of dts center at e epeed of about 16 miles 
on hour, approached the viaduct from the west, amd wee about te ae 
wider the visduet, the drivef sleckemed ite «peed to about 12 miles 
per hour ond sounded his horn. 4a the Gar cune out from under the 
Vieduet, plaintiff iewediately lesked south end down Derchestem 
avemue amd et Tivret saw ne vehicle coming perth thereon. <henm the 
fore Gar was bout 10 feet wat ef the weet curb line of Uerchester 
evemie, he looked again ond euw defenédent's ¢ar on Sorchester «vere 
® considvreble distance south ef Barquette Read, aporesching the 
boulevard and “coming faut." Ke immediately enlled te Gibbens, the 
@river, that 2 cur woo coming. Thereupen Gibbens lecked, sew 
Tondemt*s eax, oud immediately awerved the Ford cur to the north 
it the ondexvor te get away from defendant's ear and ollew 4% te paws 
te the south, fhe teutimeny of plaintiff's witnesses wae te the 
er et that defendant's cer, in uporovchine Nerquette Sead, waa 

ino: ime from 20 to 35 mikes par hour, ond ¢efendont neither eleackened 
| t speed mer brought it te a step befere enterime the boulevard. 
n wae « five paseenger touring car, driven ty defendent, and Ade 
fife vas neated Yeudde him. Defendant tostified in cudstance that 
if Wrought the car te » step Just south of the boulevard, then 

' Rast i ageiu, sad, @n lecking to the weet, sew the Ferd cer coming 
a m under the vieduet “very ropidly;* that, beime about te turn 

a wet, he "etepged om the gee” ond dnercosed his speed so 

| te give the Ford tar “roam to go behind meg* that the Fora car 
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qickly swerved to the north; thet he (defendent) put on his 
brakes ond the Pord car “seraped by we;* thet “the rear ond of 
that car on the right side of it bit the rightehend part of my 
bumpers" thot there wac # eraeh and the Ford ear ren over the 
nerth curb of the bowlevard, cast of the sliey (Dante oveme) 

amd stopped; and that immediately after the collision plaintiff 
either feller jumped from the ger into the street, « short 
distenee eust of the conter of the intersection of the streets 
where the care come together. Defendant's ear econtimed on 
towards the weet four sheut 40 feet end stepped under the viaduct. 
Gibbens testified: "hen he struck me he wae coime noerthweet. * * 
it tavued my machine up, ond we ren on tw vhwele for ebeut 10 
Feet, and wa hit an electric licht vost ond that stopped my ear. 
* * The car wont up on tee wheels ond when 1¢ came down Cam vont 
off t the right ané Monshan jumped of f te the left. * * after 
being struck we went <bout 16 feet before Cox woe thrown out. * # 
Gox leuded in the middle of the road." Me further testified 
thet immediately following the accidemt he telked with defendant, 
‘and that the lntter said "1 stepped on the gas instead of the 
brake.” Defendant denied making such stotement, but admitted a 
conversation with Gibbens at the time in whieh, in response te 
Gibbons’ question ee to why he hed not stepped before eutering the 
boulevard, ke oadd he hed stopped, Plaintiff testified: “ot the 
ins amt of the de@llicion the ford was coimge ebout 16 er 1° miles 
an howe. The other ear wos going 35 miles an hoor, * * Just 
mtere it etruck, I caleed my fect wp in the air, and right softer 
thst the Yord was raised up on two wheels. #* ‘chen the Ford wae 
| a om ome side, I wae sort of knocked from under. # * IT doen't 

x bw how fay 4t went «fier 7 went off. * * F bit the ground about 
er feet from the middle of the two streets. * * I managed to 

i my feet dewn wo thet they hit the street first. * * then I 
Mrusk the street L sort of slid along. * * I did net make any 
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attempt te jump of f when I saw defendant's ear and shouted te 
Gibbons. * * According te the way the thing heppened, if I had 
jumped, I would have jumped right in front of thot moochine and 
would have been run over.” 

As a reewlt of the accident plaintiff's richt imee 
was fractured. He wee conveyed to « boepitel, where on x-ray 
picture of the imee woo teken and preper treatment administered. 
éfterwards he wan denveyed te his home where he was confined te 
hie bed for several weeks with a east on his leg and he suffered 
much pain. He wea compelled te use crutches and wae unable te 
return to his work ac ao dvug ¢lerk for sbeut eix months. Sis 
imee hes become enlarged, the mus¢les shove the knee are waeted, 
the right thigh is smeller then the left «nd the conditions ere 
permanent. it ia net ergued thet the verdict is excessive. 

Nuch ef the printed brief of counsel for defendant 
ie token up im argument end discussion of suthorities az regards 
the slaimed contributory negligence of Cibbens, the driver ef the 
Yord coy. “ven assuming thet Gibbene was cuilty ef negligence 
| whi ch eontritmted to plaintiff's injuries (though we are unable 
to say under «11 the evidence that he was) euch negligence would 
‘not be imputeble to plaintiff, (Swawlund v. Reskferd Sy. 
305 TAL. 339, 346; arAfenhen_v. Patieanes Behe. Shay 890 Kio MRe 
* Riente v. Chigsse City My. Go., 284 I1l. 246, 280.) In the 
By ihumd Gave it ie enid; “The negligence of the driver in sele 














9 a6 VWehiele. A paesenger in « vohiele, if he ie caring for hie 
jowt interests and vafety shevid, when he lecrne of a threatened 
eceident and has em oppertunity te avoid it, earn the driver of 
% | vehiele.” In the Grifenmhem cone it is said: “The passenger 
h a mo right, becouse someone «lee is driving the outomebile, te 
h mit reasonable and prudent efforts on his purt to svedd dunger. 
® * On the other hand, if the passenger does exercise ordinary 
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gare for his own safety any negligenee @f the driver cannot be 
imputed to the passenger." 

| And counsel further argue in substanee that becouse 
plaintiff did net see defendant's epprosching car seoner then 
he @id, and did not sooner worn Gibbens, ond becouse plaintifr 
did not jump from the Ford eax immediately after seeing defendant's 
Gav oni the possible collision, be is himself guilty of negligence 
end genet recover, %¢ cannot agree. Plaintiff warned Gibbens ef 
the approach of defenient's gor as soon as he saw it, ond, under 
the eirametanees, we camnet say he wee negligent im net oeeing 4+ 
sooner, Ne did all thet he sould to avert the impending collision. 
He might possibly have escaped injury to himeclf by gumpine from 
the cer, mt this is uncertain. He was suddenly and unexpectedly 
placed in » position of danger, Under such cirewnetan:es all that 
the low required of him wee that he should act as ordinery prudence 
@ictated, and his recovery for such injuries os he subsequently 
prneeived ehouid not be dafeeted because he might have acted differe 
ently, or failed te do what was best. 
” Tile App. S81, Wie Phd GEO 2 Tk 
25, 32; Ve Sage Gt. —— 
thexmere, he was mot bound to emticipate thet defendant would 
| gadlty of negligence in net stepping or checking the speed of 
8 Car. omen ¥. Guieaye Bye. o., 191 Thi. App. 664, 657; Henry 
ve © . age ie He “ove 256 ILL, 219, 225; Eilrey v. Justrite 
lite < ts SO0e, 209 TRl. App. 499, 506.) Under all the facts and cir- 
ev etances we think it wae for the jury to sey whether or net 
P weimtift? waa ef contrimtery negligcenes, (Rehthaler v. 
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Yord car in the particular position therein as shown by the 
evidence. 

And wo think that the fury were werreanted in finding 
thet defendent was guilty of negligence in the operation of his 
Ger which proximately caused plaintiff's injuries. Pisintiff's 
evidenee shewed thet defendont's ear, aa it approached Marquette 
Koad» was moving ot om excessive spead; that, although defendant 
knew ondd Need was « bouleverd, he foiled te stop hie ear before 
entering upon At, in vielotien of on ordinanee of the “ity of 
Shi¢age, introduced in evidenee, which provides in substance that 
it shell be unlawful for any porsen, driving or epereting any 
vehicle propelled ty animal or other power upon the public otreets 
or alleys of the city, to drive the same onto any boulevard within 
the limits of the city “without first bringing euch vehicle to a 
full and complete atep;" and that just efter he had entered the 
beuleward he inercased the speed of his ¢ar. And it evufficienthy 
appeare thet defendant, after he hed reached the boulevord ond sew 
4 18 approaching Ford gar, im e@ increasing the epecd of Kise ear tock 
the chenee of being able to pass in front of the Ferd ear instead of 
a @reusing the opeed ef Hie cur or aendeavering t4 stop it. Defend 











iy over the Tord ear, which «ns aporeaching the intersection from 
aefendant's left. But we de net think this aection of the set is 
wpelbcable here becouse, according to the preponderance of the 

ben timony, when the Yerd ear wes Juat about te enter the inter~ 

‘ etion, moving at not an «xeeseive rate ef specd, defendont's car 
a ® Gongidervable distanes south ef the interecction and moving 

t un excessive rate of speed. (inlmon v. Eileon, 227 Ill. App. 
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vehicles to etep belore being driven onte a boulevard. The 
ordinance wee se% forth in full in two counts ef plaintiff's 
Geolerntion and a violetion by defendant of ite provisions therein 
alleged. Im section 1 of the ordinances, im eddition to the 
provision mentioned, iso the further paragraph that it shall be 
unlawful for ony person, dviving any moter vehicle upon ony public 
etrest or aliey in the city, to drive “at a speed of mere than 10 
miles per hour ente or across amy other street within the liaites 
of the “dty of Shniecage om whieh a street car de epernting.* i¢ 
thus pppters thet there ara two separate prohibitions contained 
in the seme section of the ordinances, though im different para« 
graphs, The provision in the firet paragraph is applicable to the 
inetent cane, tut the provision ef the sevond paragreph io not, 
because no street car was operating on Marquette Koad, which was a 
boulevard and know to be ouch by defendant. Counsel argue that 
the ordimanee is invalid, for renoone stated im the cove of Sade 
‘iene Zopreeg Gos, HO Thle O40, im thet it is one reguiating 
apecd, ell 4f considered as a traffic reculetion, is umeecasonable. 
In the cave mentioned, “lie recovered « judgment in an section for 
vs eroonal injuries received on July 4, 1924, an the result of a« 
collision of the motercyole en which he war riding, with a moter 
truck of the Zapress Company, ot the intersection of Desplaines 
Street and Jackeon Zouleverd in the city of Chieego. Two counts 
| 0 jide*a decleration charged the negligent eperation of the truek 
A viclation of the previsione of an ordinanes of the “est Chig¢age 
ork Comrissioners, which provided thet "ne persen shell drive or 
(Propel any vehicle screne any boulevard in the contro} ef the test 
Ghiecwgo Fark Commissioners at any place where such boulevard interes 
© te any etreet without firet ceusing euch vehicle to come to a 
u step, and me person shall drive ar propel any vehicle .croas 
ny betileverd within the contrel of the ‘eat Chieage Park 
ve at may dntereection, oc sferesedd, at a greater rate 
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of apecd thon six miles per hour.” On the trial evidence was 
adutroduced ahowing that the truck was not brevght te a full stop 
beforeceroscing the boulevard and that 4t was driven serees it 

ot @ greater speed than cis miles an hour. The attorney for the 
eapress company objeoted te the admission of the ordinance in 
evidenes and offered instructions to the offeet thst 1+ was veld 
end directing the jury to find theexpress company not guilty under 
said two counte. The trial court admitted the erdinenee in evi-+ 
denee and refused sefd instructions, ond becouse of this «ction 

our dupreme Court reversed the Judgment ond remended the cause. 

im the opinion (p. 343) it is sedd that seotien 12 of the Meter 
Vehicle Law (passed im 1915 and im foree at the time of the “Lie 
neckdent) “prohibited cities ond ether municipalities from pesving 
amy ordinances Limiting er restricting the apeed of moter vehicies 
wud declared all such ordinances void,* and thet “the ordimanee in 
question being in direct conflict with the statute just mentioned is 
void. And the court further eedd: “Ordinances requiring motor 

s thieles te step «t street intersections may be for the regulation 
of speed, * * in which ease they are void, * * or may be fer the 

" au Lation of traffic, in which ease they may or may not be void, 
lepending on the reasonableness of the regulation. the ordinance 

in question shows on ite face that At ds clearly on ordinonee Limite 
linc ond vyeguloting the speed ot which moter vehicles may cross 
Peulevirds within the control ef the perk comissioners." 

| In 1919, the legislature of this State passed » new Noter 
iehicle iw, in ferdce Jdamery 1, 1920. In section 96 of this low 
Gn L244 2 Stat. 192%, chap. 95a) 4% da etated that "nothing in thie 
/ et contained shall be construed as effecting the power of minicipal 
Weitporations te make and enforce ordinances, rules ond regulations 














ic and other regulations except ac te rates ef speed net ine 
Meictent with the provisions hereof," In section 55 ef said Law 
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it is provided thet “incorporated eities, having « population 
of more than 10,006 inhabitants, mey designate certain streets 
er boulevards a8 preferential treffie streets and vreseribe rules 
reguieting traffic upon, crossing over, or turning inte much 
atreste or bouleverds.*  ‘vidente was intreduced by plaintiff 
shewing that Marquette Road, where it is intersected by Dorchester 
avenue and between certain named streets had been designated by 
ordinance ag « boulevard. in view of these provisions ef the 
present Meter Vehicle Law, we are ef the spinion thet the previsiens 
contained in the firet paragraph ef the clty erdimenee in mestion 
should be cometrued as a reseonable traffic regulation, and not ene 
Waieh vielates said Law. ity eof Shiesre ew Livery (2., 256 
aty of Chigoge vy. —A 291 Til. * There ie nething 
on the face of the ordinenee which shows it to be unrecconable. To 
determine whether it is umreseonsble requires proof aliunde. (City 
of Chicaco Gnew idvory Ca., 258 111. 49, 417.) And "the presump- 
tien is in favor of the validity of on ordinance, ond it is incumbent 
“upon auy one, whe secks to have it set aside as unreovsonable, te point 
out or show affirmatively, by clear end definite proof, wherein such 
| Wressonableness exists. * — *— vo Mayer, 290 IL. 142, 
| 244; tity ef “ni ous Seem Bill Gardens, 305 111. 87, 94.) 
Spetontant 44 did mot offer te the court any proof te shew that said 





























P ragraph of the ordimanee was wnressonable as a traffie regulation. 
Amc the second paragraph of the ordinance was not in omy manner 
pelicd upon ty plaintiff on the trial, nor ws it resd te the jury. 
ind even if the provisions of the second paragraph of the ardinanee 
* held to be invalid, such invalidity would not necessarily affeet 
be proviviens centeined in the firet paragraph. (Ghdte vy. City 









ys Cos, 196 111, App. 167, 170.) Defendant's counsel lay 
wees on the fact thet defendant testified that there was no “Step}* 
Me, ox other sign, on Dorchester aveme as it entered Mar-uette 
Ned, indicating that Kerquette Resd wos a boulevard, Be that 
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ae it may, defendent's testimeny shows that he knew it was a 
bowlevard and that he was required to atop before entering upm 
it. He claimed thet he actually did atep hie car just in front 
of it and beeeuss it wae a bowleverd, elthough by » preponderance 
of the ovidenee it wee dinclesed that he 444 net atop. Gur cone 
Glusion ie that the court did net err in acmitting the ordinance 
im evidence. nd we think thet the court did met ory in refuse 
ing to give te the jury deofendent's offered instruction *that 
there “Wat's “Wity imposed by lew wpen the defendent * * to bring 
his ear te a full stop befere entering Varqactte bouleverd on 
the eccesion in queetion.* 

Defendant's counsel aleo contend that, inammeh es it 
was shown by the tectimony of two of plaintiff's witnesses that 
an imeurance company vos interested in the oaee, the judgment 
should be reversed. it has several times been decided that where 
a plaintiff, or his atterney, or one of hie witnesses, voluntarily 
and frem improper motives, makes » statexent showing or intims ting 
that the party sued ie protected by an insuranee company from the 
payment of damages, such statenent ie good esase for « reversal of 
 judgnent im the — favor. (KeGaxt jodi 
269 Til. ~ o.) In the present cane it eppesre thet the state~ 
ments complained of weve brought out by questions asked by defende 
aunt's attorney of the witnesses on cress«oxamina tion, and were 
Weepensive to the questions, Neither the piwintiff nor his otterney 
@uring the triesl made any improper statesents or intimetions that 
an inewarence cempany was interested in the outcome ef the case. 
Under the clreurstences, and considering the size ef the verdict 
end that, apperently, the statements were innocently made, we do 
|not think thet the judgment should be reversed becouse they were 
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ve Volkmam, 252 212. App. 13%, 1359.) 3 

Defendant's counsel] alee contend that the court erred 
im refusing to give defendant's offered inutruction He. 6. Ta 
the instruction it io first etated that in plaintiff's original 
declaration eonsiuting of three counts it is alleged that defends 
amt's ostomebile ran upon and egainet the sentomebile in whieh 
plaintiff wes riding, ond thet plaintiff, while endesvoring to save 
himself from great bodily injury ond provable death, “leoped from 
gold mutemetbiie,” thereby sustaining injuries, It is next stated 
that, im the edditional counts filed Moreh &, 1922, 4t iu slleged 
that, ae @ diveet ond proximate reoult of the negligence ef the 
defendant and ef the eeliision or impact, pleintiff *was buried and 
precipitated from the sutemabile" end fell with grest force and 
violonse to the pavement. Then follown: “If you believe frem the 
dvidenee, under the instructions ef the court, thet the plaintiff 
44¢ mot leap," ete., *and if you further beliews frem the evidence 
that he was not burled or precipitated from anid eutomobile by 
Yesuon of the collision in qeution, tut thet he yeluntarily 
attempted toe elight from enid aatomebiie ofter the some had crossed 
Dorchester avemie, end thereby sustained injury, then he cannot ree 
over in thie cave, and your verdiet should be net cuilty." In 
view of other given instructions offered by defendant we think 
thet the sourt was Justified in refusing to give this one, pare 
ticulerly a» we heave been unable te find in the revord evidence 
that plaintaf? “voluntarily attempted to alight" from the sutoe 
mebie "after the same hed orossed berchester averme.” Yurthere 
fore, the instruction, directs a verdict and ignores o material 
Meuse ef the tase, Wis., thet Geox was suddenly confronted with an 
wwending danger, end it assumes that, after all danger te him had 






@till moving. We think that the giving of it would heve 
a to confuse the jury. 
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Defendant's counsel aleo make the pointe that beth 
court and plaintiff's attorney were guilty of such improper 
conduet ov warrants « reversal of the judgment, and thet the 
oourt erred in allowing pleintiff to introduce certain testimony 
in rebuttal. We have carefully reviewed counsels’ orgument on 
these points and the appropriate portions of the abstract, wat 
ere unable to sey thet the pointe heave sueh merit es to warrant 
& reversnl ef the judgment. 

Finding no reversible errer in the record, the judgment 
of the Superior Court is affirmed, 

APP TRS, 


‘Pitch, P. J., and Barnes, Jo, coneur, 
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NIAGARA LITHOGRAPH COMPANY, 
a corporetion, 
Defendant in Urrer, 


VG. 





WATTOWAL TRADING COMP uP | 
& eorpora wh vat 
" Plaintiffs in in’ Brrer. 


WR. JUSTICH GAIPLEY DELIVERED THE OPTNDON OF THE COURT. 


it is sought by thie writ of error te reverse on 

arder of the Superier Court of Cook County, wherein the sourt 
denied defendants’ motion, supported by affidavit, to set 
agide a joint judgment for $2,702.15, entered against them 
by defoult on July 9%, 1923. 
| . The action, in aseumpsit, was commenced on May 12, 
1923. Plaintiff's declaration consisted of five special 
eounte end the coamon counts. In the first coumt it is 
averred in substance that on September 20, 1922, at Chicago, 
plaintat?, at the request of the defendant, National Trading 
Company, and pursuant to jig quarenty and promise to be 
accountable for the payment of certain envelopes te be sold 
and delivered to the North Americon Import Company, and in 
2 lienee thereon, sold and delivered the envelopes to the last 

ned company, at the agreed price ef 62,702.15, en a credit 
of 3 days “then and there agreed upon between the said Wiagame 
Lithograph Company and the said North American Import Company; * 
1 + although sadd eredit and time of payment by said lest 
hed compeny to plaintiff hes leng sinee elapsed yet no part | 
f seid sum hos been paid, of which fact said defendant, 
at Mal Trading Company hed notice on February 5, 1923; and 
t sodd Notional Treading Company, not regarding jte said 















ome 


undertaking and promise, has not yet accounted or paid te plaine 
tiff eny part of suid sum, although often requested oo te do. 
im the second and third counte the making of « written queranty 
by the Hotional Treding Company ie elleged and the purchase erder 
for the envelopes, to be billed to the Nerth American Import 
Company, iv cet forth in heec yerbe, and on the face theresf 
appears the following: 

*aocount Guaranteed wy 





In the third count aleo is contained on sllegetion to 
the effect that the National Trading Company admitted dig 
Liability to slaintiff fer the peyment of said secount. In the 
fourth count the allegations wre substantially the come os in 
the first count, except that Joseph Baey is individually charged 
with quorantecing said account instead of the Ketionel Trading 
« km the fifth count said purchase ordery with woid 
wr tien gueranty appeoring on ite face, is set forth in bee 
Yorke, ond Joseph Gner is individually charged with quarantecing 
7 dd account. In mone of the special counts ie « joimt liebility 
eh weed against the two defendants. In the common counts the 
wfenionte" are cherged with becoming indebted, ete. to the 

eintiff, on September 26, 1022, im seid sum of $2,702.15. 
see apenying the declaration is the effidevit of David R. Clarke 
Mbleging thet the demand is for “noney due te plaintiff from the 
ie! mdsnte on « written guarentes of the payment fer goods sald 
to the Herth Qweri¢an lmpert Company at the imetence and request 
bi the defendants," 
The bill of exeeptions @iseloses that on the heoring 
if defendonts' motion to vet saide the judguent the affidavit 
Prank BD, Sheobe, one of defendants! attorneys, wae presented 
rt of the motion. Om the question of diligence he stated 
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that when the summons, served on defendants, came inte hie hands, 
he searched the files in the clerk's office and ascertained that 
plaintiff*s declaration had not been filed, but that it would 
become due to the July, 1925, term; that during the week 
Commencing July 2, 1923, he was oway om a vaeetion; thet it wae 
hie belief that the interests of defendant would be teken care 
of by some other person in hie office “whe would note the entry 
on the office diury that defendents’ appearance end plea would 
be due on July Grd if « decleration head been filed;* and that 
upon hie return from his vacation he ascertained that a judgment 
by default had been entered against defendants on July 9th, and 
that in said diary there waa no notation as te the dete when 
defendants' appesrance and plea would be due. On the question 
of defendants’ meriterieus defense, he steted that “Joseph Baer 
did net sign the alleged document, en which suit is brought, in 
his individual capscity, but, if at all, es an officer of the 
Nationel Trading Company, ond that he is therefere not individually 
2 therefor," end that “the Netionel Trading Company is a 
oration and that ite «cts guerenteeing the necotiable paper of 
we , and veid.* On the hearing there wae sise 
: — and read without objection, a ecounter-effidevit of said 
David 8. Chapke, one of plaintiff's attorneys, in which he stated 
bh % "the couse of action in this ease is based upon the guaranty 
. the defendant, National Treading Company, made in writing by it, 
by ite president, the defendant Jonoph Baer, of 2 bill for mere 
phen iwe furnished te the North american Import Company be the 
a It is well established in this State thet motions te 
wet aside « defmult and for leave to plead are addressed te the 
4 uni diseretion of the court and wili net be reviewsd except 
| [ence of ebuse of ench daseretion; that a party seeking to have 
“Mefoult set aside mot show that he acted with due diligence to 
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protect hie rights and that be has a meritevieus defense; that 
# showing of meriterious defense alone is not sufficient; and 
that the negligenee of an stterney employed in the matter will 
be imputed to the client. (Hiteche v. City of Chiesgo, 280 Ill. 
268, 270, and cases cited.) We think it is apparent from the 
affidavit of Kr. Shobe that proper diligenes, on the part ef 
defendants’ stterneys in seeing te it that defendanta’ appearance 
and plea were filed in apt time, wes not shown. Dut we are of 
the opinion that plaintiff's declaration is not sufficient te 
tustein a jud@zent entered against the National Trading Company 
and Joseph Baer, jointly. ‘hile come of the epecial counts would 
sufficientiy sustain a judgment agaimet the Eational “reding 
Company alone, none of the counts charges a joint liability of 
the two defendants wpen the alleged cueranty. And we think it 
Clearly uppears from some ef the special counts that pleintiff's 
Cloim ie based woon « written cucrenty of the Eational Treading 
Company alone, whese nome ia signed te the invtrument by ites 
prevident, Joseph Baer. That this is the basis ef plaintiff's 
¢laim is further shown by tie eountermaffidevit, above referred 
‘te, of My. Clarke. In thisneonnection reference ie made to the 
a of Miers v. Contes, 57 Ill. App. 216, 220; Thempsen v. 
Aas eisinn, 132 121. App. 287, 260; Derby ¥. Guatefeon, 151 X11. 
Kort i! Ue Ve Tyrrell, 155 Lil. Appe 
X 478. snd the judgment, being erronecus as to Joseph Baer, 
— * be reversed ax te both defendants, We Richerdsen 
Puching Co., 205 T2i, 77, 82; Lfyek v. Chicsge & Erie Ws Gor, 
209 TL1, 218, 226.) 
| It is earnestly contended by plaintiff's counsel that 
u ) judgment rendered againet beth defendants can be ostained 
m ex the common counts, beenuse the contract of cusranty was an 
inal undertaking and because there wae nothing left te be 
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dene under that contract other than the payment ef money. Se 
far as the present record diseloses, we think that the guaranty 
should be considered as a collateral undertaking (eredit being 
extended by plaintiff to the North +merican Import Co. in the 
first instenee and the nceount being guaranteed by the Netional 
Trading Company), in whieh auve the guarenty mist be declared 
upon — (Brand v. “helen, 18 11]. App. 186, 190; 
fmerican Sxchance Nat, nk ¥. Ceaverma, 121 Ili. App. 480, 
anit in Lusk ve Shania, 189 IMR. 127, 155, it is sedds 
"Undoubtedly, where the question involved is whether the promise 
is original or collateral, the test is whether the eredit is 
given to the person sought to be cherged, or to some ene elce.* 
Yor the reasons indicated the judgment ef July 9, 
2923, against beth defendants is reversed, snd the couse is ree 
manded for the purpese of sllowinmg the defendents, er each of 
; sem, t© plead to the declaretion ar eny smended decleratien 
-" for a triel upon the merits, 
. REVERSED AND REMANDED, 








fitch, FP. 3., and Barnes, 3., concur. 
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PROFLE OF THE STATE OF ILLINOIS, 
Defendant in Grror, BRRGR TO 
MUNIGEPAL couRT 
TS. 
OF CHICAGO, 


cae ee etutast tn Berar. 2341.A.644 
MA, JUSTICE GRIDLEY DELIVERED THE OPIAION OF THe couRT, 


4m information filed in the Municipe] Court of Chieage 
charged Brisese with the larceny at Chicege, on september 8, 
L923, of “one lot of redlread passes," ef the value ef $15, the 
property of the South cide Elevated Nadlread Company. Ue waived 
a jury trial ond pleaded met guilty. after a hearing the court 
found him guilty and sentenced him to the House ef Correction of 
thieage fer six months and to pay a fine of one dollar. Ne 
printed brief and argument bas here been filed by the State's 
ittorney. 

An agent ef the reilroad compemyr ot ite Congress strest 
blevated station testified thet on the morning af “eptember Sth, 
ae left his seat and when he returned he found thet a rack one 
taining 250 passes hed been broken inte and thst the passes were 
pone. Another agent, named Dice, testified that the missing 
pnsves were mubered fram 21253 te 21500, Three witmenses, 
jelled on behalf of the People, each testified te the purchase 
, tom Briscoe fer fifty eants of « tranafersble pase, goed fer the 
week from September L0th to September 16th, taclusive., These 
ee were taken from said witnessess by sgents ef the railresd 









| my, and two ef the passes were introduced in evidence as 

|x Mibite, but neither appears te bear amy one of the numbers as 
stified te by Dice. A third pass for said week, bearing the 
(@iber 1478 and claimed to have been stolen, was also introduced. 
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The witness Holmes testified that he purchased this pase from 
®& man nomed Cosey for fifty cents and, when he attempted te 
ride on it, it was taken wp. Briseee was « witness in his om 
behalf and he denied ever stealing eny passes from the reailread 
company Or evex selling any pass or passes to omy ef sadd three 
witnesses, 

We do not think thet the finding ond judgment com be 
Susteined, It dees mot sufficiently appesr that the passes, 
which as claimed were transferred by Briscoe te said three wite 
nesees had been stolen. Wor dees it sufficiently appear thet 
they were amy of the passes claimed te have been stolen, Erisces 


Was not sufficiently ecennected with the lareeny aa charged, which 
was denied by him. 

| The judgment of the Municipal Court is reversed and 
the couse remanded, 
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CREED AND RMWAND=D, 
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, techy Be dog and BSernes, J., concur. 
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AMOLPH J, BORGIUIER, : 
ell ant , 
“7 . AOVSAL PROM SUPERIOR 
ve 
) Sour? ov cook cowry, 
PATRICK J, CARR, County Treasurer 
of Sook County, ROW: SWEITZER, 





County Clerk and geoftfilele County 


er of Cook County, ACTOR ». ¢ | 
'~ & President ef the Beard 2a 4 Via 644 
of Commissioners of Cook County, and 
the COUNTY OF COUR, 

Appelledrs. 





BR, PRESIDING FUSTICR KATCHETT 
DELIVERED THE OPLALOR GF THR CouRT, 


Thie ie on eppeal by the complainant from a decree of 
the Superior court which sustained a desurrer gre tangs to an amended 
bil. of complaint, and dimulesed the same for want ef equity. The 
bili makes defendants therete the County Treasurer, County Clerk, 
and President of the County foard, reapectively, ef Cook County. 

The complainant averse that he te on actual resident 
and tax payer in Cook County end presents his bill in behalf of 
himeelf and ether tox payers whe may desire te join in the bili. 

The bill of complaint states that, on the 16th day 
of December, 1922, the Beard of County Commissioners of Govk 
County adopted a resolution which was approved by the president 
of the County Beard and which wae ae follows: 

\ 

"Thorena, within that period of the first quarter of the 
fisenl year of the county which may eneue prior to the paseace 
of m annual appropriation bill, the Beard of Gewsdssioners has 
the right and sutherity to authorize the county expenditures and 
te inter county expenses and Liabilities net otherwise wilawful 
without an app rooriat ien efer having been previously made, 
Brevicion therefor to be iscluded in the annual appropriation 
bi] to be thereaftor adepted within the eaid firet quarter of 
the fiveal — to defray all necessary expeiiees and liabilities 

re 


for the ent fiseal year eclbmencing on the first Aenday of Dee 
eenber; ond 
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"Whereas, the annual appropriation bill of the epunty for 
the current fiseal year has not been adepted and there is now, 
end presently, before the adoption of said annual aporepriation 
bili, will be urgent need and necessity for funds 'for negessary 
expenses, expenditures, acd liabilities incident to the investi« 
gation and prosecution of charges of erininal violations ef the 
lew of the state with reference or related to the affairs, 

— property of the Board of Bducation of the City of 


MO } 

— it is the intention amd is wid will be the duty 
ef the Board of Commuicelioners to include in the annual appro« 
priation bili to be adopted hereafter to defray the necessary 
expenses, expenditures and liabliitiees of the sounty fer the 
current figeal year am aporopriation of at least One Hundred 
and Gixty-five Thousand Dellars ($165,000) for all necessary 
expetises, expenditures and liabilities ineurred and te be in- 
eurred incident te aforesaid investigation and prosecution; 

“How, therefore, Be It Resclved, that the County comptroller 
ve on@ hereby ie authorized ant directed te draw end sign, and 
that the President of the Beard be ond he hereby ic authorised 
and direeted te countersign, smd that the County Treasurer be 
wad he hereby is avtherized and directed te pay County Yarrante 
eof not eseeeding $76,006 upon ond from the General County Fund 
mot appropriated toe or for other purposes, for accounts, elaine 
and demande hereafter from time to time te be erdered paid fer 
the necessary expenses, expenditures and liabilities st oresent 
ineurred or presentiy, prior te the adeogtien of said annual ape 
propriation bill to be incurred for the neeescary expenses, ex~ 
penditures and liability ineidest te the aferesaid investi qstion 
and presecution. 

“and Ze it Further Resolved, That there be aid there hereby 
is set aside from the General County Fund net aperepriated te er 
for ether purposes the gus ef $75,000 hereby designated ‘School 
Beard investigation Fund,’ upon and from which aforesaid war- 
Wastes shali be drawn ond paid ag aforesaid. 

"and be It Further Rescived, That woon the payuent of the 
aforesaid warranta for aceouite, claims end demands hereafter 
from time to time to be ordered paid as aforesaid, the County of 
Geek do and will keep ond save the eald County Comptroller, 
President and County Treasurer, and euneh of then, free and harm 
hese from aid against eny and 21] ¢laima, demands, costes and 
@amages fer shigh they or either of them shall or may be or bee 
eome liable by reason of said payments or any of them,* 


The bill alleges thet the gefendante in their efficial 
Gapacity are about to exercise and do the various things required of 
thes wider thie regelution, It further sete up that, st the request 
of the State's Attorney of Cook County and the Chief Justice of the 
Crisinel Court of Cook County, the Attorney General of the State of 
; lincis has asewzed te investigate and is now investigating various 
al eged violations of the Criminal Law of the State of DLiineis, with 
feference to the special matter set forth in the resolution, and te 








id has suployed various persons as investigators, stenographers, 
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@lerks, ete., in and obeut the investigation of sald matters, by a 
apeeial Grand Jury ef Cook County, duly impaneled by order of the 
Criminal Court of Cook County, and has aleo enployed varicus ate 
torneye for the purpose of eomducting enid investigation before 
the Grand Jury and for the pursese of prosecuting the person or 
persone who have been or may be indieted in and sbeut the alleged 
oriminal viclationg that the Attorney General has subsitted to the 
Comptrolicxy of Cock Gounty certain bille for the payment of sore 
viees rendered by the persone euployed; that hie billie huve been 
aubsitied to the Gouwnty Board of Geok County and approved aid or 
dered paid; that warrants for the payment ef the same have been 
drawn, duly approved amd signed by the Comptroller of Geok County 
and the Presiient of the County Beard and the Treasurer, in their 
official capacity, and have been duly paid; that the aaploywent of 
these persone contioues, amd that it te the intention of the Ate 
torney Genere) to sumeit further dilis, a9 the expenses ineurred by 
his office for services rendered In these matters, an) that it is 
the imtention of the Beard ef Officiale te order the billie paid 
and issve warrants for the sane, and that they #111 be elened by 
the defendante in their offielal eapnoity. Further, that it is 
the intention of the Board of Comeleoioners within the first 
quarter of the fiseal year axpiriag om the 28th day of February, 
aS, to pase ite amouel appropriation bili; that eompl sinant is 
formed ond believes snd charges the fact to be that it is the 
tention of the Board ef Commissioners te include in said emnual 
=D; ropriation bill an aporopristion in the asount ef $164,000 
‘ defray the expenace of the Attorney General inourred by him in 










: ¢ prosecuting of and the earrying out of the purposes set forth 
the reaglution ef the Beard ef Comal eaioners. 

| The bili sharges that the beard of Cemalesioners has 
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the expenses incurred or to be incurred by the Atterney General in 
and about the inverticestion and oresecution of the matters and 
thinge set wp in the bi21, The b111 waives anower wider oath and 
prays that the defentants in their several official emacities may 
be restrained and enjoined from signing, ecunteresigning or paying 
any warrant or warrants as described. 

The abstract dose not indicate that the bill of come 
Plaint te verified. The commleinant arcues kere thet the Sear of 
Gomed asioners @f Cook County has neo power to ayorepriate and pay 
out of County funds $165,000 te defray the contingent expenses of 
the Attorney General's office ineurred in the investigation and 
prosecution of crise im Cook County, and citesise authority for this 
contention Section 14 of Article 4 and Seations 1 and 23 of article 
S of the Constitution ef the State, Whitwore v. Feaple, 227 111. 
453, Borry v. Kinnear, 42 111., 160, Besuchamp v. Kankukee Ce., 
46 t1i., 275, and Greenwoed v. Dekalb gounty, 90 Ili, 600, 

Compisinent eaye, relying on the same and other aue 
thorities, that what cannot be 4one directly the law will not peradt 
to be done indirectly, snd calls attention to the uaquestioned rule 
of lew, that «a court of chencery will, at the auit of a tox payer, 
give relief by injunction against an iliegal aporopriation of publie 
funds, The careful reading of the erder panved by the Comty Com 
missioners of Cook County will Aiselese that it does not authorise 
an agpropri st ion for the coxtingent expenses of the Attorney General 
of Tliineia, which, it may be conceded under the authorities cited, 
Would be iliegal, Gn the contrary, the bill discloses that the At- 
torney General has been requested by the State's Attorney and Chief 

tice of the Cricimal ecurt to participate in the investigation and 

rosecution of alleged criminal sets committed within the County ef 







| The bi12 dees net charge that the Attorney General had 
rece ved or that he will receive any part of the apprepriation. 


4 * 
— 









mt Lorene’ yoaror —— 
Atte Rxot fen. ods ve aetiaen ory, 8 nottratsmora an 





* — 2*— a⸗ 


* gerasexn gasgoteios i weet 4— pent —* augsd * 
ims tetsapt sesvet adt a2 sorawend weltle » tenon 


ait xt wiisertina getis bre —R $999 at — * melt J— 
Age CR 
edpiica to zs bas FE nttel soak bas ‘ ‘aia * or se bao9e ano Ro and ite 









O00 .LA OF — —— 9— 
ae Telia Sa Seer eet a aatyion yee annie canal | 


to yhawed odt min stw —R — ka th 


The fourth clause ef Section 4, Chapter 14, Ganill's 
Tliinots Revised Statutes 1923, provides that meng ether duties of 
the Attorney General shall be “to contelt with and advice the several 
States Attorneys in matters releting te the dutios of thelr office, 
and when in hie jucqment the interest of the people of the State 
requires it, he ghall attend the trial ef any party accused of oxime 
and aceiet. in the preaseution.” 

tn Nye v. Foreman, 21% 111, 288, the complainant filed 
a bili for the purpose ef restraining the seunty officiala from 





appropriating and paying from the funds of the cowmsty salaries of 
agvistents of the Gtate'sa Attorney of the County, The bili wae 
@iemiased by the trial court and the coupleinent appealed, 

The deereo of the trial court wae affirned ana in the 
gourvee of ite epinion the court sald: “the contention of the ape 
Pell ant is, that the County of Cook has po pewer, either exprees or 
implied, to sgeropriste the public meneys to the payment of the 
Galaries of the — employees of the State's Attorney. The 
position of the aposlleesis, that esctien 7 of article 10 ef the con- 
stitution ef 1870 expressly prevides that the “county affaire® of the 
Gounty of Ceck shall be menaged by the beard of county sommiesioners, 
whieh board the section provides shell be aleoted in that county fer 
that purpose; that the Ceunty ef Ceok ia an ageney of the State for 
eo purgeses, ond ag tuch haa mony implied powers, among 
then the pever to provide for the lecal administration ef justice, 









Gluding the enforcement of the crisinal laws, ond is charged with 
ae tuty of bearlug, im the main, the expenses of executing the 

: minel lawa of the Siate within its borders, and must, in general, 
defray the expenses imourred in diacharging its functions of “manage 
¢ the affairs"ef the county; that under the proper construction of 
: id section 7 of article 10 of the constitution of 1870 it is within 
th , pover of the board of county commiestoners, in the management ef 
he county affairs, to employ and pay atterneys to asaist the State's 
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Attommy in the divsehbarge of duties in which the county is in« 
terested, including criminal cavees, if additional counsel ie 
necessary to aid in the proper administration of euch offsirs. 
"the General Assembly, it is clear, hes long and 
walformly understoo4’ and acted upern the theery the County of 
Cook, under a proper vonetruction of aaid constitutional previsien, 
had full povrer te pay the assistants te the State's Attorney, and 
thet it was the ¢uty ef @he said county to make such poyncnts.* 
Sueh being the pewers of the County Board, we think 
4t ie temmterial whether euch ascistents are momed by the State's 
Attorney acting wholly upem hie own views as te the nevessity of 
the situation or woon consultetion and conference with the At- 
torney Gmeral of the State with referenee te the same. See abso 
oe ‘Bing, v. Board of Souminaioners ef Geok Seunty, 246 T1l., 496; 
ous v. Bueseli, 270 111, 304. 
The allegationa of the bill do net disclose « ease 
hich ealie for the intermeaition ef « spurt ef equity, ond the 
rere. diesieving the seme in affimmed, 









AFFPIRKED. 


x ete iy Jornston, aoe, Concur, 
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due Gy FPUXRE WEATING COMPARY, 
a Cor fon, 
Appellee, Rue | | 
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GY CHICAGO. 
TRE YHLLOT CAB COMPANY, 


— | 2341.4. 644 


MH. PRESIDING JUGTICE MarCAUTT 
TSLIVERED THR OPINION OF THE Cuayer, 





The Yellow Cab Company, appeliant, wae defendant in 
the trial courtin sn action brought won an sward. Judguent in 
the eva of $4898,62 was entered won the finding ef the court. 

The gontroversy tbetwoon olaintiff and defendant arises 
‘out of & certain contract made, as plaintiff alleges, Septenber 20, 
ao, but, ae the defendant asserts, on Ceotober 14, 1910, whereby 
plaintiff egrecd te ingteali « certain heating and ventilating plant 
an defendant's building at No, 1117 West Momree strest, Giuicage, 
ter whieh defendant agreed to pay the ews of $7,400. It appeare 
‘that upon completion of the work the heating plunt was satisfactory 
Ae defendact, but 4t was dissatiefied with una complained of the 
antiloting plant. Three thousand dellars of the amowst mamed in 
¢ contract was paid but paysernt of the balanoe van refused for 















ihe yeason indicated. Sy ai arrangement between the parties their 
Mifforenves were submitted to three arbitrators, oue of whom was 
monen wy gach of the parties, these two dhovelng the thirds 

. A @areful exauination of the somewhat voluminous 
pleadings indiomtes that there ure two contyoliing ieques in the 
dase ~ firet, whether the arbitrators departed frou the teres of 

he submission, and second, whether the arbitrators were or any one 
— hom was guilty of auch mivconduet os to vitiate the award. If 
er ef these t¥o iseues are decided in the negative, the judge 
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ment must be reversed, and in the view which we take of the case 
it wlll be necessary to discuss only ene of them - the second, 
As to the firet, it will be euffictent toisay that while the 
question ic net free from doubt, we are inclined te the opinion, 
based upon a coneideration ef the written statements ef the pare 
oral 
ties, defendant 's/statement before the arbitrators and its conduct 
after the decision of the arbitrators was ennounced, that it must 
be held to have been the intention of the parties that all matters 
of dieagreement between them growing out of the making of the scene: 
tract were subaitted to the arbitrators for decision, with the 
understanding that all differences should be settled by that de- 
siaion. 

Purguant to that agreement the arbitrators met and 
heard the evidence (the interested parties being represented by 
their attorneys) and on the 9th day of Getober, 19206, an award 
was made in writing and signed by all the arbitraters. Their de- 
@ision was in trief that the Fiynn Heating Company should make 
certain additions as sutlined by the erbitraters an¢ sheuld examine 
and adjust the equipment previously inetalled by them, leaving the 
‘Plant in working order. The award reada: 

"When the aforementioned additions and other sonditions 
ae outlined are certified to by thie Beard, the Yellew Osh Come 
my shall pay to the A, GC. Flynn Keating bomp any the sum of 
4400.00 and the A. ©. Plynn Heating Company, after above car 
tification by this Board, shall be discharged from any further 

ebligutiona in the premises, The A. ©. Flynn Neating Company 
shall damediately proceed with the conditions as abeve outlined 
and shall complete the aame by Sovember 1, 1926, unless granted 
an extension of time by this Soard,* 

On Decexber 7, 1920, a statement in writing signed by 


he arbitraters sets forth that the erbitrators visited the premi- 








‘ in question em that dsy and made an exanination in order te 

" termine if the requiresents laid down in their decision of October 
7 ih had been complied with, and after an inspection of the work as 
on ered certified that "the conditions as required by the decision 
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had been complied with ani the A. ©. Flynn Heating Company are en. 
titled te the payment of $4,400.00," 

The evidenees shows that after the preliminary dseis- 
ion of the arbitrators had been rendered on OctoberSth, plaintiff 
Let to the firm of Mehring 4 Hanson, of which firm George Mehring, 
one ef the arbitrators, was a partner, a contract te perform the 
work and make the alterations as apecified by the arbitrators, for 
which it wae agreed the firm would be paid by the plaintiff the 
ewe of $1500. The defendant contends that this was such miscon- 
duct ae to vitiate the award, and without indicating that there 
wae any corrupt or improper motive in the matter, we think it must 
be #0 held, 

Plaintiff euggeste that the award was unanimous and 
that the execution of thie contract at the most could not have 
influenced more thar one of the arbitrators and therefere could 
net have influenced the final decision to the injury of the de- 
fendant, The question of what conduct of an arbitrator may be 
considered improper te such an extent as to vitiate the award is 
di sousned at length in Moghier v. Shear, 1082 Tll., 1g. it is 
prere in substance held that any action which, on the part of a 
jur might amount to misconduct, will, ss « general rule, amount 










te miscenduet om the part of am arbitrator, and the opinion in that 
| pointe out in « foreible way the necessity that the arbitra- 
t re be guarded against influences ef which they might net be even 
oc sclous. It cannot, we think, be said that these arbitrators, 
howing that one of their number had a contract te do and had 
: ually done the work upon which it was their duty to pans, would 
feo! as free te criticise and cendesm it as they would have felt 
the work been done by another, The stream of justice should 
be kept above the suepicion of peliution from any source whatever. 
® think there can be ne doubt that if a fury passing upon a case 
| a aftcrwards found te have brought in a verdict under similar 
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circumstances, a court would, witheut hesitation, set the verdict 
aside and award a new trial. It is exactly so with this award, 
We are inclined to think there was no carrupt motive; but to con 
firm an award rendered under such cireumatances would be to set a 
dangerous precedent which might thereafter lead to grave injustice. 
Fhatever the rights of the parties may be upon the contract, the 
plaintirf dannet recover ween the award, 

The Judgment is therefore reversed and the cause re- 
manded, 

REVERSED AUD AZMAKDSD, 


ugSurely, Tey SOUNGAuPS « 
igs Justice Johnaton tock ne part in this decision, 
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TAIBUD GTANTISLOWAITIS, 


Agpelice, 
APPZAL FROM CIRCUIT OOCURT OF 
VR. 
COOK COUNTY, 
WILLIAM USELIS, 
bopellant. 


“341.4, 644 
BR, PRXEGIOING TVSTICR RATCERTYT 
DELIVERED THE OPINION OF THR COURT. 


This appeal ie by the defendant from a juigment in 
faver of the plaintiff in an agtien of foreible entry and detainer. 
The judgment was entered wen the verdict ef a juxy after eetions 
for anew trial wid in arrest of Judgment were over+rul ed, 

The case was begun before a Justice of the Peace and 
was heard 4¢ Rove ween appeal to the Circuit court. 

The sult is based upom Clause 6 of Section 2 of the 
Foreible Detainer Act, which prevides that "whem «a vendee, having 
obtained peseasaian wmider « written or verbal agreesent te pure 
ehase Lande or tenements and having failed te comply with hin 
agreenent, withholds nosecesion thereof ofter demand in writing 
by the person entitled to such peseereton,”* the action may be 

“Maintained, 

The evidence tended to shew that defendant came inte 
| possession of the premives in question by virtues of a written 
| gontract, and the firet eomtention urged here is that this cone 
tract waa net an agreement to purehase within the seasing of the 
' oct. The contract is im evidence and provided in substance for 
, the exchange of certain reali estate and other property by the 
_@wnerd thereof. in the popular sense, it may be true that an 






agreesent te exchange ie met am agreement te purchase. In a 


x 





strictly legal sense, hovrever, a purchase, according to Blackstone's 
definition, is an “acquisition of lend or tenenents by other menns 
than deseent or inheritance by one's own act or agreeuent;* and in 
Gye. vol. 32, p. 1264, purchase ix defined am "A vord vith tee 
significations ~- a popular but restricted one, oid a legal but ane 
learged one, AS a noun, in ites popular and more limited sense: 
aaquisition by way of bargain and sale or ether valuable considera- 
tion, the tranemicsion of property from one pernon te another by. 
their voluntary sct and agressent, founded upon o valuable con} 
sideration; the buying ef real estate and of goods ana chattels; 
thet which ie obtsined for s price in money or ite equivalent; 
mequieition for a valusble ceoncideretion; bargein. In ite technte 
@al end larger sense, in ease of land, the set of obtaicing or ace 
quiring titie to lands and tenenents by money, deed, gift, or any 
means, excent by descent, The verb in its teebrical, broader senae 
refers to all titles, tneluding those by devise sequired othervise 
than by descent." Ye think there can be no doubt that the con- 
tract in evidence in a legal sense is of the kind specified in the 
forcible entry and deteiner statute. 

The defendant, however, contends in the second vlace 
that the evidence is not sufficient to wpheld a finding; that the 
defenéant failea te comply with the contract er agreenent. Two. 
juries have decided othervise, and a careful reading of the tes- 
timony hae convineed us not only that we canset say the finding of 
the jury ie in this reepect contrary tc the weight of the evie 
denoe, but must held that the jury could not heve properly made 
any other fintlag, 

The next contention of the defendant is that ne 

Proper dewsnd in writing wae made for the possession of the 
Premises involved, prior to the @uit, He says that the alleged 
demand was 4efective in that it wae addressed ta the defendant 
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only, whereas the evidence shows that bie wife Kary wae in joint 
poersession with hia se tenant in comon by virtue of the exchange 
eontract to which defendant says she was « party. She ¢14 not, 
however, sign the contract, wid that shel was net otherwise a 
necessary party ic apparent from the decisions in Sheolan +. Fish, 
@ Til. App. 447, amd Booker v. Anderson, 35 Til., 64. 

The next centention of the defendant ie that the 
Aeseription of the property in the demand is at variance with the 
centract and the complaint filed with the Felice Magistrate. The 
complaint oroginally filed has aot been abstracted, but the property 
in the contract is deseribed as being situated at "L508 6, Slat, 
Town of Cieero, Tilinois.” It is esonceded that the werd “avenue ,* 
which showld have followed Slat, bas been omitted. Ye think, howe 
ever, that cither the word “avenue*® or “street* would necessarily 
be implied and widersteod in the deseription given, and that the 
aeacription is, therefore, reasonally certain. The evidence in the 
Gase icaves no doubt on this point. 

The demend for possession asekad enly fer the first 
fleer ef the bullding, but thie ia set inconsistent, as the evidence 
inficates that the seesnd floor was oecupied by « tenet who, reeege 
Rizing plaintiff's rights, was paying rent to him, ‘The evidence 
abundantly shewed that defendant was withol ting neseeerion. 
| The defendant ecmmlaine that the ferm of the verdict ie 
defective in that it etates that the jury finats the issues fer the 
plainiies, when the apvropriate verdict woul4 have been “Guilty” 

a "Sot Guilty," Wewever, the fora ef verdict doce not les¥e any 
doubt ag to the response of the jury ‘eo the issue, and it further 








Sopeare that in several instructions requested by defendant and 
é ven by the court, a verdict in the form returned by the fury was 
ani a. Zhe defendant ean not weli complain ef an error mada at 


his special request, 
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Defendant alan complisainma because the forms of yer 
diets submitted to the fury by the court wore marked reapect ively 
with the mumernis, one ont two. He cites om this point People v. 
Marke, 261 121., 475, whore it wae held «error for the court to 
hand to the Jury o form veriict whieh had the word “given” marred 
in the margin, While we think it would have been the better prac» 
tiee not to mark the form of verdicts by numerala, we hesitate to 
hold that it ie error ee to de. it must be avewied that the jury 
had some intelligence, | 

The defendant next contends that the verdict ie veld 
because the names of persona not sworn te try the cage are eigned 
thereto. 14 appears that the clerk wrote im the reserds the nanes 
of six of the Jurors eworr ae foliews} 


a. O. @ Cherles Dreselor 
Mmil 7, —32 ignate Vellonder 
Anton Seals Jos, Sak 

While these nomes src sioned to the verdiet: 
Kae. ©, ueyton Chas, Dressler 
Emile-= Bujadowx Ignate Wielander 
Anton Forest Joseph Zak 


It ts parfoctiy evident that any vwarianes in the 
names of the furore was the result ef ¢leriesl mintakes. ‘The 
record epecifically declares, “This day again come the parties to 





this sult by thelr attorneys reapectively ang 





nee adduced say: @t¢." it thus affirmatively ap- 
pears that the furers eworn to try the case returned the verdict. 





Moreover, this ie a civil, mot a criminal case, aud in many other 
reapeote the cane is distinguishable from Younger v. The State, 2 


, Va. 57, on whieh defendant relice, 


i 


. 


it ia alao eontended thet the court erred in refusing 
te give to the fury an inetruction offered by the defendant to the 
effect that in thix setion the title te the property in question 
‘Was not involved; that the material question in the gare, and ane 
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whieh the Jury was te determine, was the right to the possession 
of the premises. While the instruction ta question probably 
stated a correct proposition of lav, there was evidence in the 
ease which might have led the jury to misunderstond the instrue- 
tion, and we think, therefore, the court properly refused te 
give it. 

Upen the whele record we are satiefied that sub« 
stantial justice has been done, and the Judgment of the trial 
court is affirmed, 

AVFIRMED, 


KeGurely and Jehneton, J7., soneur, 
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PLOPLE OF THe ATATE oF mrt 
ex rel, Wess, (Petitioner), | 
Appellee, 
APPSAL PROM crReuT? 


COURT OF COOK COUNTY. 


Ve. 
9 oe — 
—— — — 2364 645 


of the Soard of Trustees © 
Vitiage of Wilmette, ———— ‘ | 


MR. PRESIDING JUSTIGR MATCHETT 
DELIVERED (MB OPINION OF THE CouRT, 


Thies is an appeal by the Board of Trustees of the 
Village of Yilmette from an order directing that « writ of mandasus 
deeue commanding the trustees in their official eapacity te approve 
of a certain plat of real ostate of which petition is the emer, 
situated in sald village. 

There is no dispute as to the facts, which were pre- 
sented to the court by stipulation, and tended te shew thet the 
Péelater ie the owner of certain real eatate situated in the village 
in question, which is deseribed as let 11 in bleck 5, and that, de- 
siring to subdivide the same, he presented a plat theres! to the 
Viiiege Beard, approval of which the Beard, after soneideration, 
‘Pefused to give for the reason, as atated, that the plat 444 net 
‘comply with ordinences enacted by the village. One of these 
‘ordinances ia known ae the "Zening Grdinanee” and divider the 
vitiece into three districts described respectively as Di strict 
ve which ie a residence dietrict, "B,"” which ia a commercial 
istrict, and "CG," which is an industrial district, The isnd 

Mich vetitioner platted ond the Plock im which his lend is le- 
aré situated in District *a,* 
the Zoning ordinance is known s@ No. 1292, ond the 
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village trustees duly enacted an amendment therete knewn as Gee 
tion 911A, which contains provisions set wo in the anewer to the 
effect that “each and every lot shall have a frontage of not less 
than fifty feet and the number of Lets in each acre subdivided 
hall net exceed five." This amendment toe the ordinance seems to 
have been passed pursuent te the authority conferred by the act 
approved June 25, 19213, in force July 1, 1921, and known as “The 
Sening Law.“ Gee Gabill's DLiineis Aevised Statutes, 1923, see- 
tions 821 te 825, vages 547 to 5656, The stipulation recitcs that 
Let 11 in ovestion is comtained im » block in the village bounded 
ou the north by a public street known ae Elurrood avenue, on the 
south by another public atreet known as Forest avenue, om the vest 
by another public street known as 12th atreet, and en the east by 
another public street known as Lith street; that block 5 ie one 
of fifteen blecks, all of wnlform arrangement, subdivided inte 
lets as shown by the piat attached and madé a part of the stipula- 
tien, end that sai let 11 of block 5 is located within the die- 
triet deseribed as “a" residence distriet, ia ordinanse So. 1241. 

It appears from the plat attached te the stipulation 
that the fifteen bleeks surrowiding block 5 are ail eubstantialiy 
Blocks in which the lote have frontages of not less than fifty 
feet and in which there are not wore than five lots to the acre, 

It appears from the etipuletion that the slat sub- 
mitted by the petitioner doce mot comply with the provisions of 
the ordinance, in that the effect of the eubdivisien which peti- 
tioner asked te be approved would operate to make mere than five 
lots to the sere, 

It ia the contention of the defendants that the court 
therefore erred in ordering that a aandauus issue, for the reason 
that the right te have a plat approved is a statutery one, and 
4 that reasonable conditions may be imposed to the enjoyment of that 
| right. See Helsei v. Ferguson, 109 Tex, 144; Carlin v. Peerless 
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ag Light So., 203 T11., 144, 146; Mather v. Pavehurst, Se? T12. 
238; Peovle v. Megeieon, 200 111. App. 46, affirmed 279 T11., 325. 
The relator, however, argues ingeniously that the provision of 
the ordinance that the number of lote in each sore subdivided 
shall net exceed five, is net appliceble to a situation mush as 
appears here, for the reason that the property subdivided is 
lees than one sere. | 

ot is apparent, hewever, that if thie contention 
is sustained the effect practically would be the nullification of 
the ordinance, since the owner, under such construction, sould, 
as he might wish, render the ordimsmee wholly inapplicable in any 
given case, by subsitting plate of his land containing slightly 
less than one acre, 

While it fo true, a5 the relator argues, that an or 
dinence should, under certain cirewetonces, be atrietly construed, 
there ie neo necessity for ouch coustruction where, ae here, the 
language of the ordinance is plain and free from axbiguity. 

in the construction of an ordinance as in the con- 
struction of a statute, the object should be to find the legigla- 
tive intent and to that end the object sought to be attained and 
the wrong which the law wae intended to remedy should alwaye be 
Kept in view. Zeonle v. Chicage Eallwoaye, 27 Til., 105; Peonke 
v. Bomergon, 302 Til., 34. The construction for which the peti- 
 tioner contends would effectually thwart the intention ef the 
Legisisture as expressed in the plain and umasbiguows Language of 
} the ordinance, and cannot therefore be adopted. 
| The relater further contends, however, that the right 
: to regulate the subdivision of real estate by granting or with- 

: holding the approval of plats exists (if at 212) only in oo far as 
; the subdivision involves streets, alleys and public grounds. He 
4 gaye that there are no streets, alleys or public grounds involved 
er affected by the proposed subdivision; that it conforms te ex 
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isting subdivisions, streets and alleys, and that the city is 
therefore without right ot authority te enforce the previsions of 
the ordimance, The power of the city in this reapect seams to be 
derived from the statute above pointed out, ae aleo from the set 
of Bareh ®1, 1874, entitied “An Act Revieing the Law in Relation to 
Plate,” Cahill's Statutes 1925, chapter 100, pages 2634 te 2635. 
This set in substance provides that whemever the owner of lands 
within “ oity wishes to subdivide the samo he shall cause the same 
te be surveyed and a plat theresf to be made, which slat, when 
completed, #hall be oortified by the surveyor and acknowledged by 
the owner of the land or hie attorney duly authorised in the same 
mamer as deeds of land; that the certificates of the surveyor and 
of acknowledgment, together with the plat, shall be reeorded in the 
reeorder's office of the county im which the land i# situated, od 
may then be used in evidence to the same extent and with like ef+ 
feet, on in case of deeds; that euch acknowledgment and reeording 
shall be held in law and in equity te be a conveyance in fee simple 
of euch portions of the prewmiace platted ag are marked or noted on 
such plat as donated or platted t: the public; and that the premi« 
see intended for any street, slleyway, common er other public use 
im any city, village or town or addition therete, shall be held 
im the corporate name thereof in trust te snd for the uses and 
“purposes net forth or intended, Section 14 of chapter 115, Cahili's 
Lllinois Revised Statutes, 1975, makee it wnlawful for any recorder 
% reoord any map, plat or eub@ivision of lend situated in an in- 









eorporated city, town or village, umtil the same shall have been 
Dawes vy the legislative authority or officer thereof, and 
iss & penalty for the viclation of the seetion by any recorder. 
Section 5 ef article 10 of chapter 34, being the Citges and Villages 
it, specifically states that the city council or board of trustees 
shall have power te provide by ordinance that any map, plat er sub- 
livision of any block, let, subelet or part thereof, or of any 
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piece or parcel of land shall be submitted to the city eouncil 

or board of trustees or to some officer to be designated by 

sueh council cr board of trustess for their or his approval, and 
that in such cases no such map, plat or subdivision shall be 
entitled to record in any proper county or have any validity 

until it shall have been so approved. These are the only pro- 
visions of the statutes of the state bearing upon this subject 

to which our ettention has been called, We de not find anything 
in the language of the stutute which would limit the pewer granted 
in the manner in which the relator suggests. Chapter 109 ef the 
Revised Statutes has been construed in the onseo of Peonle v. Board 
of Trustees ef the Village af Mounds, 122 11. App. 449, amd People 
v. Magaieen, 260 111. Anpo., 96, affirmed in the same case by the 
Supreme Court in 27 T1ll. 314. the opinion of the Appoliate Court 
in Pespie v. Hagsicen, supra, states: “It was civen to the Village 
Beard te see that the olat was made in compliance with any reaeon- 
able reguistions or requirements by ordimance respecting the size 
ef the blecks ond Lote, the direction and witth ef the streete and 
gileys, or other detail of the survey," while the Guprenwe Court in 
the some case stated: "It (the village er city) may by ordinsnee, 
ne doubt, regulate the direction and width of the streeta and al- 
leys and a location of public grownda and require conformity with 
Stisting subdivisions, streets and alleys, but such regulation 
gust be by a general ordinance applying to ali slike.” 

The relator argues with sone force that these etatesents 
are dicta not necesuery to the decision, Hewever that may ve, the 
language used seems to have been carefully chosen and indicates a 
eonetruction of the statute which is inconsistent with the senstrace 
tien for wrich the relater centends, Indeed, there is ne language 
in the statute from which a construction such as the relater argues 
for ean be inferréa. 
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the relator, however, further contends thet the are 
dinsnee in question ie wareasonable, It to said that the ordi- 
mance is purely aesthetic in ite purpose and is therefore void 
under the rule laid down by our Supreme Court in Baller Sign 
Norke v. Inaining Sehooh, 249 111. 436, People v. City of Chicago, 
#61 T11., 16, and People v. Koy, 302 I11., 318, Ye are net une 
mindful of the force ef this argument if the question of 
sonatitutionality of the ordinence were before us, It is not. 
Exoluding constitutional questione and granting the validity of 
the power conferred, we think the ordinanee expresses a reasonable 





exeroise of the power. The line which divides those conatderas 
tions which are purely aesthetic from others “hich are vitelly re- 
hated to the public health, morals, comfort or general welfare, 
when considered in relation to the exercise of the police power of 
the state, has mot as yet been drawn with certainty. Perhags that 
Line saunet be accurately laid dow, If thie ordinance is to be 
@eglared invalid, we think it showld only be after consideration 
bp the highest court of the State, This court is inclined to the 
view that the exercise of such power an the provisions ef the ordi- 
nance Gell for ie justified on the ground thet it isa conducive te the 
comfort, health and general welfare of the people of the village. 
Ae our eoomlex civilésation becomes more complex it is apparent that 
me one can live unte himself alone and that individual freedom must 
be restricted for the general good. In conformity with this view, 
the judgement of the trial ceurt ie reversed, 

REVERSED. 
MeSurely ond Johnston, JJ,, concur. 
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ANEA LUKAS, 
Appellee, 
APP Sal FROM CLAGHIYT cousT oF 
wa, 
CK COURTY. 
JOSEVR LYURAS, 


— 2341.4. 645 


MR, PREGIDING JUSTICGg MAToNETT 
DELIVERRD IHS OPINION OF THEY CopRT, 


This is om appeal by the defendset and eross+eomplainant 
from a decrees which dlewlvescd the original bili of complaint and 
erose-bili for want of equity, end which further ordered, adjudged 
and devreed that the eroess-eomplainant pay to the erosn=-defendmat 
her costs to be taxed by the clerk of the court, and « further eum 
of $43.80 for atencgravhiea services rendered in the onuse, and a 
further sum of 9150 as solicitor's fees, 

: The eemplsainant has not agpeared in thie courtin 
support of the decree, The record shows that on March 96, 19293, 
complainant flied a bili in which sha alleged her marriages te the 
defendant appellant and certain sets of eruelty on his part, on 
account of which she prayed a deeres of diverce, 

The defendant appeared and anewered the bili, ad« 
wmitting the marriage and birth of ehildren, am alleged, but 
denying the acts of eruelty. Gertsin ordera for the payment of 
glineny and golicitor's fees were entered and thereafter defendant 
filed a erese-bili by whieh he prayed a divorce from bie wife on 
the charge of adultery, She aiaevered and the cause was heard upon 
the iseues as made up wader the bill and eroes-bill and anewers 
theréto. 

The decree of the court specifically finds that the 
gllegations ef the bill charging defendant appellant with eruelty 
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are not true, od algo that the allegations of the eroas-bil1 
against the compleinant are net tras, 
| The defendant argues bere for revernal of that vart of 
the decree which direets the payment of coats, stemographer's ser- 
vices and selicitor's fees, upon the theory that in preseedings in 
chancery it is incumbent on the party seeking te sustain « deeree 
in his fever te preserve the evidence upon which it is based in 
the record in seme proper form, smd that whem this is mot done no 
presuaption shell be entertained that evidence sufficient te sus} 
taim the decree wae heard, Ke seye that the order of the eourt as 
to these iteme in not supported by any finding of faet or eertiti- 
gate of evidence, and that, therefore, the decree should be reversed. 
The rule ingisted upon ie ths general rule in chenesry proceedings, 
te whieh there la, however, an exception which defendant hae failed 
te note, As ie stated in Bere v. Berg, 223 111., 21: 
"In cases where the parties are entitled to a trial by 
jury, the rule is different and the evidence does sot have te be 
preserved. This has been held te be true in ouses of di- 


veree and formerly in cases of mechonie's lien. The preswsption 
in age cases being in fuvor of the werdict until it is —— 


impenched in some we ae * law. Beoker v. } 
That; Lie 66; Ve oss 


fully 
9 ili. 552; Thateher 
v. Bykakowitz, 290 Ill. 850, ond 





12 9% 874.* 
See also Ryt 
Brench +. Freneh, 3¢Q T11., 152. 


Far the reagcone inticated the deeres of the Cireuit 





@ourt is affirmed, 
AFF ISHED, 


eSurely and Jonneton, ¢3,, coneur. 
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ILLINOIS TRUST & HAVINOS BANK, ) 
¥R. 
APPEAL FROM CIRGULET CouRT 

RUGO KH. YOUNG, | 

appellee. OF COOK SOUuURTY. 
On Appeal of MARY A, MONOGUE | Posh A. G 
Aduinietratrix, ‘ | 2341. 4. 640 

Appellant, 


BR, PRESIDING INOTION MATOREYTT 
DELIVERED THE OPINION oF THE cour, 





in thie cage Bary A. Sonogue an adwinistratrix ef 
the estate of one ate Thelite appeals from a decree entared by 
the court om a b114 of interpleader brought by the Ididuois Trust 4 
eaviag?e Sank te deteruine the rightful owner of an ageount in that 
bunk in the wwe of $5017.85, which account stood in the name ef 
said Eate Thellie at the time of her death, The deer¢e avaria the 
bane to the defendant, Hugs A. Young. The ahetract of the record 
filed wy the adwinietretrixn fails te comply with rele 14, which 
provides that *1t mast be sufficient te oresent fully every error 
on4 exeestion reliled upon.” The defecta in this reepect are se 
serious ag to deserve severe condewnation, 

The appellees has, sewever, pregented a further abe 
Stract, from which we are able te give the ease consideration won 
ite merits. After the beginning of the suit om April 90, 1993, 
the cowplainant bank paid to the clerk of the Cirenit ccurt the 
anount of sald aceount to be held aubjoet te the order of the 
a 
fhe findings of the deeree which seem te be supparted 






by the evidence are that on February 28, 1916, Huge H. Young end 
Theliie epened a joint savings account with the Iliinols 
Yruat & Savings Rank, at which time they executed am arranwans += 
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"901894 TRitrels Truvt & Savings Bark 
It fe hereby agreed that savings account No, 701874 with you is 
eemed by ue ee Joint terante, vith the right ef surviverabin; 
you are avthorined hereby to pay and charge te aid account abl 
receipts er orters for worey aligned b7 ua, or either of as or by 
the eurviver of us, 

Knie vueniee* 

The bank musber of thie accoust was 701594, and a 
savings pass book wider this nuber was isoued to Young and 
Thellie jointly. Sepesite were made by Young and Thellie te the 
eredit of this sevount until abewt kareh 1, 1917, whem there was 
the sum of $2325.56 to the credit of eni@ Joint secownt, 

March 1, 1917, the total amount to the credit of the 
enid joint account was tranefTerred on the books of the bank by Kate 
Thellie ond by hey selene, and without the consent or kmowleige of 
Yours, to 4 eavinge aecount evened by her om thet date te her come 
in the sane benk, which account wae numbered 7910045. The moneys 
etanding to the eredit of the Joint acoount vere not -ithdrewn from 
the bank, but wert merely credited te the aceownt opened ta the 
Hame of Kate Theliie on the books af the bank, and were not there- 
efter withdrawn from the teak but were with the interest aecrued on 
aepaelt with the bank at the time ef the deat of Hate Thellie and 
at the time ef the filing of the #411 om April @, 1923, 

After Keareh 1, 1927, from time to time amounts continued 
to be deposited in this secount until the sam of $6276.95 wae to the 
eredit of aaid ageoumt at the time ef the death of Eeate Thelliie, whip 
Qo0urred September 17, 1991, at Chicago, Lllimeis. The said sum had 
‘then increased te the amount for which the deeres was entered. The 
Busiber of the sald aedount hed, hovever, by reason of change in the 
methods of the bookkeeper, been changed te 1603858. 


, The deores anecifically finde that the attempted trans= 
fer by Kate Thellie in Mereh, 1917, wae made without the authority, 







Leder Or consent of the defendant, Hugo FR. Young, an4 that he did 
Rot have any knowledge thereof ner kuew thet the savings passbook 
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evidenned in aaid aceount was ome originally lasuea when the Joint 
acoount was openad by hon wad the geld sate Thelile, and tient he 
414 net know otherwise witll Soptomber a, 162l, sfier the death 
of aha Kete Thellie, shen he presented bimwelf et the bank and 
attempted te with¢rar the furda therefrom, 

Kate Thelile was a widow whoce husband had been dead 
for over thirty years. the had twe childver, a bey and » cirl, ene 
of whom died abowt 1999, the other ubout 1910. She and Young had 
been waking thele hemo together for about twenty-eight years prior 
te her @eath ond were doing so at thet time. Yeung wae at firet 
simpiy « reoomer in her bore, but subsequently end during the Latter 
yeors of herlife pat4é the rent for the sremdaes oceunied be them. 
Yo woe 4yurineg ali thet time ond aew is a baeheier, Fata Theilie«, 
eubsequent to the dest) af her Ausband, lest what money ahe Rad in 
@% wtere yanturé® ant gubdsequently took im washing te earn a liring, 
for which ehe reeelives sbowk $25 a wouth. Ghe aise took in reonme 
ere, eonsistiag of the defeniaut Young ond fer a part sf the time 
@ youtig girl, who pald ber 34 a week. Subsequemtiy, fer a nucher 
ef years and until the early part ef 1919, she wae emplevyed as a 
acrubvoman in the County building in Chicags, reeelving during 
part of the tise compensation of 350 a month, which wae subsecuently 
annuslly inereased in amounts ef $2.30 te $5 « month until at the 
time she ceased to be wmeloyed by the County she was receiving 
$65 a month, Gubseequent to her employment by the County she 4414 
geome work ae & jJaritrese ducing a part ef the time fer three yeare, 


an? her tots] insome from eue> work was 815 a menth. Purine this 


time the wae in 111 health and in the care of a physician for a 


great pert of the time, and she paid out 3155 for a shysictan's 
gercvicen, She wae a woman in very modest clroeusetances wid her ine 
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Young was in the painting and decorating business, 
Prom May 1, 1919, to Hovember, 1921, he was a mewher of a partnar~ 
ship, the ineome from which wae divided between him and his part- 
ner equally ond they (14 all the work, During the yoor lol¢, after 
Way let, the firm collested 92204,76; im the year 1920, $4803.75; 
and during the year 1921, $4204.86, The coat of material was not 
im exeens of twelve to fifteen per cent of the totals collected, 
Before entering into this partnership Young was im the painting 
omd decorating business fer himself, and during that peried fer 
about ten years worked fer a real estate firm from which he raw 
Gelved about $200 a month for his work in painting and decorating, 

On Rumerous occasions during the years 1918 te 1921, 
Kate Theliie collected money for work done by Young, wid the moneys 
deooaited in thie sccount were practically ali hie earnings and 
property. At the time of the death of Kate Thellie the paenbook 
Be. 160886, formerly known ae So. 771605, was in a tin bex in the 
fiat ceeupied by Young and Kate Thellie. Seotenber @, 1971, 
Young went te the bank, taking with him the savinge pussheck, and 
drew on order for the amowot to the eredit thereof and presented 
it with the pasebook te the tank, The bank refused te pay the 
oréer, cliniming there was an irregularity in cennectien with the 
account, This was the first time Young learned of any attempt te 
change the joint account opened by him ond Kate Thellie on February 
28, 1916, 

The adwinistratrix in her argument suggesta that the 
deores is not supported by the evidence, but dos mot point out 
the specific evidence in the recerd which would tend to show that 
@my one of the material findings is contrary te the weight of it. 
‘Under the facts as found, it would seem according to the decision 
ans Tih. Apo. 873, and the decision of the Supreme Court affirming 
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thie sourt in the sane ease as reported in 310 111., 185, that the 
writing exequted by Huge HK. Young and Kate Theliie ereated a joint 
and several interest in thie bank sceouat, with the right of aur. 
vivership in the one upon the death of ihe other, 

We do not understand that the aduinistratrix seriously 
contends otherwise, but she argues that the facts in the case indicate 
that there was a severance prior to the death of Sate Thellie and 
that; wince the jointure was thus destroyed the deeree should have 
been in her faver. Would the facts as eatablished by the anoone 
tradicted testimony that on March 1, 1017, Sate Thelifie went alone 
to the bank and draw an order upon the joint account and opened 
another account in her name, and that the bank eharged the aount 
of the order to the joint account and eredite? it to the aceount 
opened ae in her name at that time ameunt to a severanee of the 
fointure? it is to be noted thet the bank 414 net pay out any 
money on the order and that the money whieh represented their joint 
account wan never withdrawn er taken from the bamk, It was, ag 
the eashier for the bank testified, mirely a bookkeeping tranzace 
tion. 

A@ defendant Young eontenda, we think the most that 
ean be claimed is that the actions of Kate Theliie amounted to a 
taking possession of the joint property, and we knew of ne case 
end nO canes are ¢ited in the briefe which would indicate that the 
taking possession of joint property by one of the joint tenants, 
without the emewledge of the ether, will amount to a severance. It 
ie wndeubtedly the law that a jeint tenancy with the right ef 
survivorship may be severed by a conveyance whieh ie voluntary 
or involuntary, of the interest of one of the joint tenante, the 
Fenner for thie being that the unity of title and of interest is 
destroyed by such a conveysnee and the interest ef the parties 
thereby changed into a tenancy in common, Spadond v. Feige, 307 
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Til. 32, The most, however, that can be said here is that there was 
@ change of poseension, but the posseesion ef one joint tenant is 
the possession of all. Custer v. Hall et ai., 7h Ws Va. 119; 
Boverts, · v. Morgan, 3° Wi. 329; Suliivan v. Syliivan, 179 Ky. 
686, and Cortes v. Giiva, 33 Phillipine Reporte, 480. _ 

It may be added that other evidence in the reesrd ine 
dieating that the larger part of this account wae the savings of 
Young givee him a position «hich envealse very etrongly te « court 
of enmity. Whether euch a seurt would impress a truest woon this 
property for the purvere of protecting his rights therein, while 
ergued in the briefs with mumeroun citation of authorities, if is 
wnnecetsary sither to discuss or decide im view of cur conclusions 
above stated. 

The decree in just aad is affirmed, 
AFFIRMED, 


MeSurely and Johnston, 37,, coneur. 


de 
— 















recat sat at ane Risso mee Aad revened tenia J 
—X Mel ome So aolemsuneg wt tut «watsusanyg 26 en 
pote sa¥ LP yoda ge tel oy gedee® fhe te 

* — — a — — 


edt Aber Start @ oeoegetl Diwow Ped sitar’: 
‘efitw yulaxtc$ secnte «2% galedesorg Ye — ans — 

— — — 

enckeniorse tar to welv wh @hisob ae eogonth watts ae 


(ae. ST. NRG ERS SO. 4 Ze SA ia J 


— —————————————— 10 hh 


4 we 4 F - * P aad i " — 4 ey a, # wey: vit a ’ ‘he ie 0 


y>- — Re fh. 3° To co Re i ay lk Wo a, he aac aati ng Ni aa | Nh ‘ 


256 » 24914 





a Corporation, 
APPEAL HOM CIRGULT COURT 
Vite 
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UA. PRESIDING JUSTIGR MATCHETT 
PELIVERES YES SPIRION OY THE cornrtT, 





This avpeal ia by the defendant from a jud@nent in 
favor of the plaintiff in an action of repievin entered upon the 
verdict of a Jury. 

The property involved is aix buffets, six china 
@ablnetes or silver cheats and sia serving tables, whi oh the af~ 
fidavit of plaintiff alleged to be of the value of $1114. 

By the consent of the parties the court inetructed the 
jury to wetider a verdict Yindlag the right of property in the plain- 
tire, and that the right of possesmion wae im the plaintiff, aub- 
Jeet only to the lien eof the defendant for the amount of the balance 
of the purchase price, which amount was submitted to the Jury as 
om iesue te We detercined under the evidence. The jury returned 
& verdiet, fixing thie smount at the owe ef $1435.15. 

The plaintiff couplaina won this appeal that the 
finding as te the emeunt of the unpaid purchase price of the 
geode ils net custained by the evidence, and plaintiff hae net 
aypesred in this court to suspert the Judgwent. 

an axaninetion of the evidences discloses that there 
wae nO agreed price between the parties, and that there is no evi- 

denee from which the jury could have properly found that the sua 
fixed by ite verdict was the fair, reasonable price at the time 


ag place in question, It follows upon ecleseitary principles, 
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which it 19 unnecessary to diseuse or cite eases to support, that 
the judgment must be reversed and the cause remanded, 
REVERSO AND REMANDED, 


MeSurely an¢d Johnrton, I%., convur, 
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SAM RORZERAAG, 
Appellee, 
APPEAL FROM MUNICLPAL COURT 
OF CHICAGO, 


TT aeaitkeit, 234 TAs 646 


Whe 


BR, PRESIDING JUSTICR wATCHETT 
DELIVERED THE OPINION OF THE couRT, 


Thie is an appeal by the defendant ‘rom a judgment in 
the sum of $479 entered in favor of the plaintiff upon the verdict 
of a jury, sotions for a new trial and in arrest of judgment having 
been over-ruled, 

This case was before us on a former appeal, as ape 
pears in 224 111, App. 664. The appeal there was from an oraer 
denying a motion of defendant to set aside an order previously en- 
tered grenting plaintiff « sen-eyit 
the ‘reason that the order was beid to be net a appealabie one. 





+ The aopeal was diemiased for 


The statement of claim alleges that in the year 1917 
defendant was engaged in the business of selling steanchip and 
Yrilroad tickets and foreign exehange in the Uity ef Chicage, and 
that on January 10, 1917, plaintiff gave defendant the sua of 
$514 in ensh for the transportation of pldintire 's entire family 
from Burcpe; that it wae agreed in the event piaintiff's fanily 
aid net arrive at Chicage within a peried of three or four months, 

Plaintiff would get his weney back frem defendant; that plaintiff's 
family did met arrive within the time ss agreed, and that plaintiff 
demanded the teturn of the money, which was refused. 

: Defendant in hie affidavit ef merits denied that he 
“haa received the money from the plaintiff under the terms alleged, | 
una spesifically denied that it had been sgreed that in the event 
— plaintifr's family 4id sot arrive at Chicago within a certain time, 
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Plaintiff would get his momey back. On the contrary, defendant 
averred that the plaintiff on Jonuary 10, 1917, tranwenitted, 
through the inetrumentelity of defendant, by a wireless message for 
the sald swa of $514, the sum of 2600 marks to be paid te plain» 
tiff's fanily through the Reice Bureau of Warsaw, ond thet it was 
understood and agresd that said Reice Bureau would arrange for the 
tranepertation of plaintiff's family; that these murks were duly 
transmitted by defendant to his correspondent in Berlin, Germany, 
and by eaid correspondent tranenitted in turn te the Reice Bureau; 
that thereafter, by reason of the entry of the United States inte 
the Yorld War, the said Reice Burean was unable te arrange for 
said transportation and returned said marks te the defandant's 
correspondent at Berlin; that the warksa are «till in cantrol of 
said correspondent, and sald defendant has been unable te secure 
the return thereof. ; 

Evidenee was intreduced by the parties tending to 
sustain their respective contentions, the plaintiff testifying te 
eertain conversations, which were denied by defendant, and many of 
the cirewistences in evidence tending strongly te supvert the con- 
tention of the defendant. The evidence being thus, it is sesigned 
and argued as error that the verdict in the ease wae produced by 
improper and prejudicial remarks of plaintiff's attormey in the 
argument te the jury. An exmmination of the recerd discloses that 
his veal for bie client outram his discretion in this respect. 

Although the statement was whelly unsupsorted by the 
evidenoe, plaintiff's attorney told the jury that defendant had 
held himself out te the public as possessing “supernatural povers* 
which he would exercise in behalf of the affileted people of 
Burope. 

Geunsel further repeatedly meade unwarranted state- 
ta to the effect that the defendant was gambling in German 





‘ke, ond a wotion to atrike out suck statement was denied by 
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the court. Plaintiff's ceunsel clesed with an appeal im behalf 
of hie client, referring te him as on “unhappy banigrant,* which 
statenent was withdrawn softer the court had suggeated that there 
was ne evidence on that point, The argument of cownsei to a jury 
should be in the Line of giving sesistanee te the fury in ite 
consideration of the ense, The evidence hore was close and cone 
flicting, and plaintiff caunet complain if he is mot permitted te 
retain the benefit of a judgment whieh was obtained by this sort 
ef appeal. 

Yor the error indicated the judgment ie reversed and 
the cause resided for snother trial. 





CREED AWD KEMAKDED, 


MeSurely and Johnston, J7,, eoneur, 





> a> ot ea Stee 
‘ 3 dee et heel ee 
*; : ‘ey F 
J wef 
' —— 
Ad 
Z 








Rania ak Aeseen aa atte begets Lanmann a TRdemtee 

fiptey *,tnexphant yaqerian® nage sks ot gatrne ton’, | 
A SNE Aodlt be teragoe Sed erwen ont creda meenhete de 

wh © af fenaweo 2o tmaseyee at. statog Jodi me, 

= wth at wal sf 9? esaeteieae paiviy de okt wat; 
es bse eagle sae osnd eoashive edt .-aace edt 26 

of dogatenag. tan ah om Ut taiqaoe tonnan. 344 







ad i 





Ww 


as * 
* * ay * 
a* pl * * We * 
ms i i. 7 
es ae Z hy ¢ 
4 “ of % 
q - ‘ : uy 
Lo * 4 * 
* 
ia ae is ee ers, te sien hy 
é 24 Pa} — Yee AINE Fare ei 


3 4 
ek os 2 wad: Py 22 — OR adi oy — 9 | SOR TR EY * ae 





—— 5 mt eee Ob Whe, sete souks he 





oat M Os ad Viet Sg ee q 
; Oe kt. GIS 





7 — 


287? « 28045 
MIRNIR MEYER, 
Appelles, 
ve 
; OF CRrcAGo, 
OSCAR AUBIK, 
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MH, PREGIOING JUSTICH MaYoMert 
VERED THE OPINION GF THE CouRT, 





This is an sepeal by the defendant from a Judgment in 
favor of the plaintiff and im the sum of $676 entered upen the fin- 
ing of the court, | | 

The statement of claim alleged that theretefere there 
was peniing before a Master in Chancery a certain case wherein the 
defendant here was one of the defendants; that hia then seliciter, 
one Clark, who had full authority te represent the defendant, reo 
quested plaintiff te attend the hearing and furnish a transeript of 
the reeord, an’ that all of the services, an itemized statement of 
which was included in the statesent of claim, were performed for 
defendant upon the request ef hie soliciter, whe had full ontherity 
in the matter. 

Attached te the statement of claim ie the affidavit of 
Henry i. Hagan, whe om gath states that he ic the agent of the 
Plaintiff “in the above entitied osuse:;" that he hae knowledge of 
fasts in said cause, and that enfd couse is a suit upon contract 
for the payment of woney; that the aature of wiaintiffts demand is 
as etated, smd that there is due te plaintiff from the defendant 
af ee allowing te the defendent all hie Juet eredite, deductions and 
Bet-offs the swe of $872.50. 

7 The veeara does net shew any motion te eatrike the claim. 
n affidavit of merite was filed, which was stricken, and in response 









& \\ Ts 


THUD \Detonenc ane BTA thy 
od 0 ea 















* i 
— rath lentils 


Tem — www Br ome 


nt tnemihet « mor? gnebantoh ext “ tasega Sida ees. 
atalt oa? nays boreine 2184 Yo ware at? mh bun — — vr * 
—* ott : 
— @ratavensds tad? hogs tle ste Lo 34 ema —9 
Lia 


ag? ninteode eaeg cinivee # ——— wa — se } 
Mibdiotine nedt old dan? fegaadnetes ont teams now wei 
ont ,jumhasteh edt taeeonqet of yticetive tivt * ath 

%o febtpene:? » Mahertv? bac pabreed ott hanite 8 — 


ot? te snmge ext 02 od tact eodete due me o. vat “il 
te enhsfeomt aed of dente — hots tine ovade * 


= | 
z 
i 
x 


oo ae a we 


te a rule upon the defendant to file an amended affidavit of merits 
he did so, admitting that Clark, who appeared am hie solicitor in 
the sult mentioned, was duly employed by him, but denying that Clark 
had full authority te represent him in and abeut the matters sued on 
ag alleged, 

The amended affidavit of merits further set up that de- 
fendant hed never received « statement of the claim eyed on, and 444 
not knew the extent of the claim antll served with swemene; thet the 
suit wae brought by plaintiff witheut any attempt on her port to 
eollect from defendant without suit; that the charges are exorbitant 
and wunreseonabie, net based upon the provisions of the statute in 
sueh espe made and provided, ond not made im aecerdance with any 
agreement ever had with the defendant or elth any of his agents or 
rapregentatives ox wlth his sald seliciters, 

The affidavit further etated that, if unem ereper ad- 
justment of the claim in ease,there should appear to be anything 
due, he was ready, willing and able te pay it. 

Upon the hearing the olaintiff offered the evidence of 
qualified witnesses tending to shew that the charges as made in the 
itewlzed statecent were usual and custeeury charges for euch services 
in Chicago at the time in question. 

The seliciter, Clark, wae called ae «4 wltmess and testi« 
fied thet the defendant war one of the parties for whom he appeared, 
and that plaintiff furniahed him « carbon copy of the tranzeript, 
which he uged in recresenting the defendant, He testified further 
that he 414 net have any negotiations with the defendant concerning 
the testimony and thet ke 414 not consider hiweclf perscnslly ree 

8 oncible te the plaintiff; that im ordering the testiweny he had 
Reted for the defendant, Rubin, The witness said he 4i¢ net know 

' at plaintiff 444 with the original transcripts ef the record and 
uments and that he was acting for Rubin; that he supposed he had 
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may gonvergations with plaintiff; told her that he wanted « earben 
copy of the testimeny; did net ask her what the coet would be; thet 
he never told plaintiff that he must see Rubin before hiring her, 

Plaintiff testified in subetance that she hed been a 
ecurt reporter fer sbeut twenty years; that che had a conversation 
with Clark at the beginning of the hearings before Haster Mason 
with reference to the transcript, ond asked him tf he wantad a 
earbon copy of complainent's testimeny and he said that he did; 
that he asked her how wach it would be ond she anid it wowld be 
fifteen cents for each one of them; that at the close of slaine 
tiff 's testimony and before the defendant offered teetineny, she 
had s converestion with kr, Clark om Dearborm street en April 10, 
1922, when she asked hia if he wanted her to take the ease, ond 
that he asked her «hat dhe would charge and that che told him $2 
am hour end 60 sents o page; that he sald, “Why, it ion't customary 
te eharge attendance before mactere, ie 14?” Te which she replied, 
"Yea, we ore wll charging attendance mew." Ghe said her reeellec- 
tion was that he sald he would see hie client and let her know 
before the next hearing; that ehe 414 not hear frow his and ealled 
hin up ond anked as to whether the date was set for the hearing and 
whether he wanted her to revert fer the hearing, wid he seid he 414; 
that he had seen his client end that 14 wae all right. She further 
testified that she attended before Mester Mason and took the tep« 
timeny and transoribed it, and furnished the Master with defendant 's 
side of the case at Clark's request; that Clark was present and that 
she sav him using the traneeript ehich she furnished, 

Ueon eroge«examination she etated that ehe had semt a 
Statement showing the balance due,ae shown by the statexent in this 
euit, te Clark, with the exeeaption of an item ef $7; that she had 
sent to Clark seversi bilis since them; that she had sent one 
by mail, which Mr. Rubin brought inte her office 

















an i 


> 
— ay Oat. 


“sowues & botaew ed fete aed Bhos PUBidwbale At de ——— ame 
* op —————————— ris gee eitowd , 


ha ety 


= 


* 


mead het eats vats ous seiti at bein tees seine — * 1 


eS es eR 
or bo —— — 


£3 
a 
phe 
Hi 
He 


—— 
* 


5 —— . 7 


—— 


iil — — ents po are) 
Sw Rebate be LE itt Bettas’ he | Feteoa tee? ont af ‘Honerstes 
| gBRS GH eit Dhow ost boa ynesttaod of canta toned no 
pd Rien #2 Btew onde Baw od itwow i sous cout 40 bot, 

4 — Le aweds say He Haid yada 29 why chee Ket ethiee 
#6 ss yttoni.baoe hetstte piinhmetad wf’ wished a yt 

a Livan “9 vr⸗⸗ feast ne due eo tit ate —XR 


al 


ya a 






—— 25? fou car pest prsmnvern ses" a 
tote ¢ wo bhee wi foun gabucart was “ee —— al ‘i * ~ bry 





: cote eae te tw oes fas —— “a ’ 


and teld her Clark had given 114 te bins, 

One Eorn, am attermey, (eatified that om the hearing 
before Master Nason he suw Clark there waking wee of the trana- 
eript of evidence taken by plaintiff; that he, Clark, had the 
transeript of recerd from time to time at the trial table and 
referred to it an4 weed Lt in his cross-examination; that on 
several ccougions Clark asked the Master for a continuance of 
the hearing, giving ae hie reason that plaintiff had net written 
wo ond had net fursished him with the transeript of the testizeny, 

The defendant offered no testivony and the court 
thereupon made the finding upon which judgment waa entered. 

The pointe argued by the defendant in this eourt 
question the eufficlieney ef thie evidence ta sustain the finding, 
aaa 1% is siee wreed that the statement of claim is inwufttchent. 
The controlling cueation in the case is, we think, raised by the 
ellegetion in the anended affidavit of merite, denyine that the 
aolieiter, Clark, hed authority te contract fer the services for 
whieh plaintiff eves. It is admitted thet Clark was the solicitor 
for the defendant in the suit where the preceedings were had, and 
we think it 4m well established by the weight of authority that a 
soliciter se employed hae implied autherity to ineur expenses of 
this kind. ‘The general rule is well stated in Meylicn v. Eevker, 
115 Mase. 4G, where it #e enld: "am atiornmey at law hae euthority, 
by virtue ef his exployment as such, te 40 im behalf ef hie elient 
Mil sets, in or out of court, necessary or incidental to the prese- 
@ation end managemait of the cuit, and which affect the remedy 
‘Only, amd net the eause of action.* Im 2 A.0.1., p. 999, in aise 
‘cussing the auteorities of attorneys ef record to ineur ineidental 
‘@xpennes, it ia said: 
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"“Saeh remponable expensee so the cenduct of a cose may re« 
quire may be ——— the attorney of record, and he may bind 
his client for any service which may be necessary and proper, 
net only fer the preperation of the case for trial, but for the ° 
convenient esaduct of such trial and the proceedings thereafter 
taken, If he astumes expenses or lishllity fer tie client he 
ia entitled te be made whole by any reguler means. Thus, he 
way —, a stenographer to tase amd treneeribe evidence, and 
bind hiv client for the expense thereof, aid he may bind his 
client for the fees ef an expert witnese aud also for a reasone 
able cost of printing briefs, * 


Ag mithority for thie statement of law, Milier v. 
Palmer, 26 Ind, App. 397, and Tobler v. Bevits, 45 Cole. 231, are 
¢ited, This last ease is reperted im 23 L. B.A.B.%. 702%, amd the 
sutherities bearing on the subject ste there collected in « note. 
It has been held im Bomynge vy. Field, Th. ¥. 1, that im the 
abeence of a speolal agreement for nerecnal liability an attorney 





for one of the parties te an action eould net be held personally 
rempeongihle for the services of a stenegrasher, upen the theory 
that the silent and net the attorney was in such case responsible, 
While the precise question here favelved has net been naseed upon 
im Tllinoia, Fairehild v. 8.0.8.8. 6 & fll, App. S9h, and 
Seq. Herustein Co. v. Grand 


easea, where a eiuiler doctrine has been enneunced. 





Li, 196 TLh. Apo. SOD, are analogous 





We do not think there ie any question that Clark had 
dmelied eutority te emake the agree@sent with plaintiff fer her 
services, It is aleo senmtended in defendant's benelf that there 
is ne evidenes in the reeerd tenting to shew that the services were 
in faet performed by vlaintiff fer the defendant, Rowever this 
May be, it was se alleced in the statement of elaim, ond the affie 
Aavit of merite dees not deny the allegetion, It is a fundamental 
rule of pleading that a material fact #hick te asserts? by one 
pite wm4 get denied by the other must be taken te ba admitted. 

‘Bee Simons v. Jenking, 76 rll., 479; MeGormick v. Huse, 66 111.3158. 
The defendant aleo argues that the affidavit of claim 


* 


is insufficient and so imperfeet that it cannot form the basis ef 





B judgment, The affidavit wae inporfeetiy avetracted, An exanina~ 
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tion of the same os it sppeare in the record indicates that this 
point is mot voll taken. 
The Judgment ia affireed, 
ATPIRUAD, 


MeGurely and Jomneten, 23,, concur, 
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APPAL FROM MURICIPAL count 
OF CHICAGO, 


KOSHER STAR GaUSaGe MPO, COMPANY, 
a Corporation, 


panne 2341.4. 646: 


KA, PRESIDING JUSTIGN MATCHETT 
DALIVERED THE OPINION OF THE Cover, 


Thie —— ie by the defendant from a Judgement for 
$527.54 entered won the verdict of a jury, setions for a new 
trial od in arrest of Judgaent having been over-ruled by the 
court. 

The statement of claim slieged that on Kay 1, 1920, 
en oral agrement was made with the dofendent, whereby the de- 
fendant hired the plaintiff as « salesman and agreed to pay for 
services to be rendered by plaintiff 2125 o week: that it was 
agreed that elther party could terminate the euplovment ty giving 
thirty days netice; that in February, 19°21, defendant discharged 
Plaintiff without giving such notice, amt that there is therefore 
fue plaintiff the om ef 3560 as salary for thirty days next fol- 
lewing the date of his wrengful discharge. 

The affidavit of merits decies the making of the 
contract as alleged, Jenles that there was an agreement whereby 
the ‘employnent: could be terminated by giving thirty daye notice; 

: tates that plaintiff had been anployed not ae & salesman but 
f | amother enpacity; that plaintiff had been paid for his services; 
th % there was Ro agreement as to when the empleyment should be 

i‘ minated; that the defendant was justified im discharging plaine 
it If because plaiatiff had abused the confidence and trust ime 

C #¢4 in him and had failed te satisfactorily perform the duties 
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ef hin employment; further, that om or abowt Mareh 15, 1971, dee 
fendant gave and plaintiff reesived a cheek for $49.90 im full 
of e#ii —R and demande, and that plaintiff seecepted the check 
im full of #11 demands, inoluding the claim sued upon. 

The parties effered evidenes tending te mustain their 
respective contentions, The defendant here first argues that the 
judgment should be reversed because the proof dese not correspond 
with the etatewent of claim. It sayr that the plaintiff testifies 
net te the agreement on eet ferth im hie statenent, but to an 
agreement whereby he was to work in the shiposing reem and buy 
brieketes for defendant at a compenestion of $55 a week with a com 
miesion of one per cent and 4100 o month te cover expenses. 

The conclueive anawer to thie sentention te that de«- 
fendent did net wsecifically objeet to the evidence on the ground 
that there was a variance, when it wae offered. It is true that 
at the glose of plaintiff's case defendant meade a motien te 4iquies 
and, axeng ether crounds, stated that there waa “a fatal variance 
according to plaintiff's own teatimeny;* but even if we eould ree 
gard this os a sotion for « “ireected verdict, 14 was net renewed 
mt the clese of all the evideneo and was therefore valved. There 
is, therefore, no basis» whatever in the record for this conten. 

» Karke, 143 511., 535; Probst —— So of 
Chicago v. Zoley, 16¢ 211. 31; Pind +. Sorines! 
ree P29 Thi. App. 688, 

The defendant aleo argues in effeet that the verdict 








is ageinet the weisht of the evidence, Ye have exavined it with 
Gare ond do not think that this is true. The evidence wan conflicte 
| ing am te whether the agresnent between the partics required thirty 
days notice prior to discharge, and on this point the plaintiff's 
nr ie uceorroberated emt ia alne denied by twe vitnenses 
for the defentant. ‘Yhelr evidences, horever, is in come respects 


al 
i, 

Be 
4+) b 
q i 





we vu wy aie b 
ooh ATE gd — 0. ie taatd , rotten’ rdamage fesm aw. % | 







Lay? wh &0,068 te? sonde » Bovienon — Heit mnt 





stode nteravs ef | gates eompbive: dein — — — * 























4% S263 souyte teeth upd inebaetes off seed $id hey J toe 6 _ 
hioyentres fon woah Yoorg ext snmaged doruaves ga bikirode a 
soliioned Tristate ode tad? oyon Gh etude to Mnandase ode — 


te of dpe ,tasebtare aid ah staat yea tun SOKO REE one et a 

— daw moos gateatdd wt ab xxew of enw od edeuede tampons 
anoa « the veer 2 286 Yo moksermetas 4 dn Prise bene ok tek sseate bad 

__ stommeyte Yeree of citsom « ast. Ayia , 40099, tae nate ee uo nals 
“6 dait od weltcmyaoe obae ot — weirs pls 


tad’. ost? ¢4 tt omens ea sh on tons 





exact sbev lew sretote sty, ean * ade ip te ; * 7 
<rataoe atcls «st Itegoy att ak sero some oda 98 «mt ses 

Be -p8 aehanyntamed daoxs geS8 , +111, OBL onda ny ade 
bedontiqngay bimitagion® ov f6h4 148 . ti baal 


atte $i —— * — — n was * bi aT ree 
eto8stues sor eomehtye ad — wh att paaig sats to, ob & 
<i esate ig 0s o0b cb 
a Wibeakele edt tadom tte ap hao *2 * ion eh 
ltsieaiiiatd ia et aaheeh wats wh ancl on vcirnn, 0.2, omnia 








— 


evasive and contradictory, The defendant urges in extenuation of 
this that these witnesses were not proficient in the English Lane 
guage. in such oases we are the more reluetant te make a finding 
¢ontrary to the verdict of the jury whieh has the approval of the 
trial judge, both judge and jury having seen and heard the wit- 
nesees, 

It is alee argued that the verdiet of the jury was a 
Compromise and inconsistent and should be eet aside for that reasen, 
We do mot think this ie neeesserily so, Kernen +. Advance Tarra 
Setta Go., 222 122, App. 216, is agaimet defendant's contention on 
this point. 

it de aleo urged that the court erred in refusing at 
defendant's request to give certain written inetructiona “hich vere 
asked after the jury had bean orally instructed, ‘This has been held 
net te be error in Morton v. Pusey, 237 211., 26, and other ceases. 
Hekes v. Asrom & Gons, 142 111, App., 100, 

Gm the day plaintiff wae discherged defendant gave him 
a cheek for 966, and on the fellewing day a cheek for the sum of 
988.90, which it ie inaleted eovered all due plaintiff eat that time. 
This check was warked, "Paid in full of all obligations.” it is 
oxgert that thie precludes plaintiff's recovery, However, aa the 
Somages for which plaintiff sues occurred after this tine and only 
after plaintiff had wnewecesefully trie’ te get ampleynent, it is 
#vigent thet it was not the intention of the parties that the shesk 
wae to be reesived in payment of the obligation om which this euit 
ie based, 
| The judguent is affirmed. 
Petarsiy and Jobnetm, J3,, concur. 
‘ 
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ARTHUR PREWID, ; 
Appellee, APPCAL PROM MUNICIPAL COURT 
We 
OF CHICAGO, 
—BDD 2341 fA B46 
Pine Business ag J, LASKIN & tL. UO & 
Appellants, 


wR, PHOS TDIRG JUSTION MaTCRETT 
DELIVERED TKR OPIKLON OF THe covAT. 


Thie appeal is by the defendants from a judgment in the - 
oun of $1790 entered uyom the verdiet of a dury after the uewal 
motione for a new trial and in arrest had been over-rul 4, 

Statement of claim alleges that on July (7, 1921, dee 
fendante hired plaintiff oe a mmmager and employes fer a peried be- 
ginning duly 18, 1991, and ending Jonuwary 1, 1928, and for a Gorin 
genention of $100 a week, tegether with a coumieeion of ten per cent 
on the met profit of a stere in Rochester, Sew York, @uring that 
period, 

The statement alleges perforsance on the part of the 
Pleintiff and his wrongful. diecharge efter one week and three days 
of service, to his Ramage 

The affidevit ef merite denies the waking of the cone 
tract as alleged ond deoles the wrongful discharge without sause, 
end denies that the amount olaimed ia due. 

it further avers that it hed been agreed that slnine 
tift would take charge ef aud manage & gertain store in Rechester, 
tiew York, beginning July 14, 1922; that plaintirr would immediately 
proceed for a period of thirty days to liquidate certain merchandise 
in the store at the best prices obtainable, thereafter purchase new 
merehandi se wd iemediately inaugurate and personally instal a come 
: © mda efficient chain store merchandising syetes, including « 
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yeeord of dally inventories, report ef dally sales, record of not 
aosts, reports of operating, and other expenaes, records and ree 
ports of net coats realized and other reeords, reports, forme and 
accounts ususlily and ordinarily ineluded in auch system; that pleine 
tiff would furnish references as to his good meral character, ine 
tegrity and business ability. 

it further avers that sald ctore and business was then 
gened by one Paul Horowits; that defendants 414 net have any interest 
therein and never had any interest im sald business; that defendants 
aid not employ plaintiff to work in their behalf or at any time 
promise or agree to pay the plaintiff any gach salary, compensation 
or bonuar. 

It is further averred that plaintiff preeseded to Liaui-e 
date the invantery in an incompetent manner without regard to proper 
values, neglected te instal ony efficient system of merchandising; 
that he was ineompetent, unskilled an4 wncualified te diacharge the 
duties ef the position he widerteek to saeewae, and that he failed te 
furnish references as agreed, and during the time he was present at 
the stere © carried on flirtations, 

Sefendants further denied they were indebted te plaine 
tiff in ony sum thatever for compensation, salary, profits, berus, er 
anything whatsoever. 

The firet camtention of the defendants is that as the 
store wae owned by Horetits, defendants acted in bis behalf in ene 
Ploying plaintiff, and they inveke the undoubted rule ef law that 
there ia mo liability on the part ef an agent in ouch ease, where 
he note for a disclosed principal, OSefendants coneede that the sury 
has found against them wpen thie leewe of fact raised by the pleade 
ings, but urge that the clear preponderance of the evidence on this 
point is in their favor. [¢ is true, se defendants point out, that 
th oral testimeny of the plaintiff is flatly eentradicted by three 





oni —— —E boos — * oe we — nn es 
env — bas eek. hw tad wiove woot x | 


F 
* ies * ne * 


* wn eved som bth Agta hae tak oe —J Suet ono. * 


* he fe" ses —* venue sf otieian np | 


— ot he tating eran yore ps tnt — wane edie 
W oe eaitorg cua kee — son weenie vie 





OR LET ee Oe eink (tee —V 


witnesess » RO one of whom, however, can hardly be held to be dia 
interested. However, undiaputed facta ad clireunetences in evi+ 
dence, ae well as written evidence, which canngt be disputed, tend 
atrongly, in our opinien, to corroborate the teetiseny ef the 
plaintirr on this point. 

The evidense discloses that the etere which the 
Plaintiff wae hired te menage in the eity of Recheater, New York, 
Sealt in ladier’ rendy+to-wear gooda, Prior to the gaking of the 
sontract plaintiff worked fer Seigel & Company in Flint, Biehi« 
gan. Defendants evned and conducted a business in Bilwaukee, 
Wiseenein, and another in New York City, New York, 

Rerowits wae a nephew of Jeaesbh Laskin and a cousain of 
Jacob's two sons, Elmer and Myron. The Aoeheater store had not 
proved te be « successful enterprise, The defendants had, howe 
ever, been aceisting the ocuner by the lean of money, ete., and 
aveat thie time contesplated the organimation ef a corporation 
whieh ghould take ever and conduct the store. Aa a matter of 
Fact, the leases ovned by Korewlts were about thie time agseigned 
to defendants. Defendants caused am advertisement te be insertad 
in a trade journe) nevenaper in New Yerk for o mausger fer this 
tere, to which plaintiff reeponded an4 negetistione were opened 
wp which, aces rding to hie testimeny, reavlted in the eesloyrent 
of slaintiff by defendants for a time, under the soniitions named 
in hie statement of alaim, The negotiations were canducted in 
Sew York by “lmer Laskin and Myron Laskin, and later were cone 
firwed in writing, Defendants argwe that tho oral evidence was 
inadmissible to vary the forme of the written confirmation, but a 
eareful examination of the record discloses that, upon the trial, 
mo objection wag made io the admieslen of thie evidence, and that 
the defendaits introduced similar evidence of eral conversations 
which wae reeelvéed without objeetion, We think this objection, 
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therefore, comes too late, 

July 7, 1921, defendants wired plaintiff at Piint, 
Miehigani: "Your application aceested, Arrange to leave for 
Rechester Saturday might July sixteenth Confirm this Letter 
follows," Om the same date defendants wrote plaintiff at the 
sane addroes; 


"te wired you this morning confirm your epplication 
fer position te take charge ef our store Rechester, Kew 
York, Mr. Simar %, Laskin will meet you in Kechester, at the 
Seneca Hotel on Sunday morning, July 17th. Se you ven arrange 
te leave Saturday nignt, July 16th, for Rechester, and meet 
at the hotel Sunday morning, All arrangeuents have been made 
at Rechester, so you ean stert right in on Hondsay morning. 

The writer will arrange fer the imatallation of the store 
eystem st the game time wad vill arrange and sian necessary 
alterations and new fixtures. We have inetracted our man in 
Rochester te de mo more buying until your arrival. Confimiing 
the arrangesente between ouresives, it is uwaderstesd that your 
salary ie te be $100.0) per week, glues 10 of the net profite, 
wo to January 1, 1992. If everything is satisfactory between 
ourselves, the suount earned by virtue of your participation 
im 10% of the profits shall be applied towards your purchase 
of $16,050.00 worth of stoek in the corcoration to be formed, 
of whisk you will tmmediately reaelive dividends and ali ether 
steckholdera' righte -- s11 of the eteek being comaon, Ye will, 
unfoubtediy, have your confirmation te our wire teday and shall 
await your amerer te this letter. Expecting to see you in 
Recheater Sunday morning, duly i?th, ve are 

Very truly yours.* 


This and ether correspondence which is in evidense 
shows that the negotiations were earried om with plaintiff in the 
meme of the defendants, and witheut any reference to or diselesure 
of the fact that Horowitz should be considered by plaintiff as hie 
empgleyer, The facts that the letter of July 7th refers to the 
Rochester store ac “our storea,* that it refers to the instructions 
given “our man in Sechester,* whe is conceded te have been Norowits, 
an@ that the arrangencnta are wpcken ef as “between ourselves,” all 
strongly tend te corroberate the oral evidence of the plaintiff, 
which is flatiy te the point thet the hiring wae not made by dee 
fendantes in behalf ef a diselesed principal. At any rete, in 
view of this evidence, ve carnet, as a reviewing court, find 


justification in the record for everturning the finding of the Jury, 
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The next contention of the defendants ie thet the 
amount of the verdict indicates that the jury found there was an 
agreenent to empley the plaintiff from July 14, 19%, up te Januar y 
1, 1922, Defendants contend that the evidence doom not diselose that 
there waa any wach agroement, or, if there ie evidenwe tending so te 
show, defendants argue thet the verdict is agaimeat the manifest pre- 
penderance of the whele evidence. “ere again the oral evidenee of 
the plaintiff is sontradicted by several eltnesses, ond we again 
turn to the written canfirmatien ef the contract in order to deo 
termine what the intention of the parties wan in this reenset. The 
language ef the written senfirmation ia, “It ie unterstond that your 
salary is to be $100 per week plue 10% of the net profits er te 
Juiuery 1, 1922," it may be conceded that, if the testimony as te 
the terme of the centract of exployment had been confined to this 
written agreeuent, the meaulag of this clauee would be somewhat 
ambiguous. 

The oral evidence of the plaintiff ia, bewever, clear 
wrom this point, and there are seme cireumstances appearing in the 
@videnoe whieh tend te corroborate him, 

It annears thet at the time of the making ef thie cone 
traet he was employed sand had for quite a time been amployed by 
another concern, and it dees mot seem reasonable to suppose that 
Plaintiff would give up « steady joh, evidently against the wish of 
his then eaployor, for an uncertain one which would be terminable 
at the wili of his new exmpleyers, with whom he had apparantly just 
beceme acquainted. 

The defendants have cited esses whi ch, upon the parte 
ticular feets therein appearing, have held that shere there is no 
agrenment on the part of an employer to continue an employment fer 
' ny length of time, the contract may be terminated at will. The 
Gases cited sre Phynd v. Zimeermen, 2 111. 269, Orr v. Nard, 73 
mn. 328 (in «hich, however, the rule announced sees te be a 
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dictum, since it was not neoeasary to the decision), Joliet v. Brey 
dng Go., 254 111., 219; Kayouam v. Domestic Engineering Up., 220 
tll. Avp, 357; Gdell v. Chisago Great Yestern Rail rood Co., 212 Thi. 
App. 615. We do not deem an extended review of these cases neces~ 
sary, since all ef them are sarily distinguishatle from the inatant 
ease woor the faote,. 

As we concluded uvon the first contention so we cone 
Glude upon consideration of the second, that we aannet say that 
the fin¢ing of the Jury ie clearly ené manifestly agsainet the pre- 
ponterence of the evidence, 

The third sentention of the defendante is that the 
plaintiff oannet recover because the evidence indicates thet he 
first breached the contract in certain reepeetes, and that he quit 
the service voluntarily. It is claimed thet the plaimtiff agreed 
to instal om syetem at the store in Hochester as seen as possible 
efter he was hired, wd that he failei to de ee. It is eufficient 
to say on thie peint that we have examined the evidence, and, even 
if 4¢ is te be conceded that mich wan the agreement, we think the 
jury wight properly find from the evidence that the plaintiff vas 
@iseharged before a rensoneble time #lepsed in which any such sys- 
tem might heave heen installed, 

Defendants further sontend that the evidence indicates 
that the pleintiff quit voluntarily, and that he therefore cannot 
recover, Ya have examined the evidenes en this point and 4e net 
headtate to hold that the fury was entirely Justified im finding 
againet defextante in this rempeet. It is true, that plaintiff 
tentified that Kr. Horowitz ¢4i4 not diecharge him mor threaten te 
@o se, but, upem plaintiff's theery of the case he eas not eapleyed 
by Mr. Horewlta, ond wae therefore net subject te discharge by him. 
lie does testify to facta tending te show that he was discharged by 
ky. dneod Laskin agninet his protest and witheut cause, and Sr, 


Jecoh Laskin was net called as a witness te deny thie testimony, 
as , 
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nor docs the record disclose sony reason why he wae not produced ag 
® witness, The uneontradicted evidence shows that a check fer $100 
wae offered to the plaintiff at this time, with o request that he 
sign « statement to the effect that it was in full ef all due him, 
whieh he declined to do. | 

The fourth eontention ef the defendants is somewhat 
inconsistent vith the third, masely, that the plaintiff was 4ise 
charged for esuse. We 49 not deem it neesesary to discucs the 
evidence bearing on thie point at lemgth, in fairness, however, 
it ought to be eal that the charge of BKaving flirted with the girk 
ammleyeren at the store in Rechester la net sustained by the evi- 
denee and that the contrary ia indicated by the testiseny ef two 
of these omployeca, whose depocitions were taxen in defendants’ 
behal?. 

We are aatinfied wom the #hele ceecerd that aubsatane 
tini fusiiee has been done in thie case, and that the Judgment of 
the trial court should be affirmed. 

APZIRESD. 


MeSurely oné Johnaton, J3,, conour. 
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BR, PABSIOING JUSTICR RATCHET? 
DeLIVERED THE OPIRIGR OF THN cownT, 


Thiw © an appeml by the defendant frexm a Judgment 
entered wpoan the Tinting of the eourt. On the motion of plaintiff, 
wopelies, the bill ef exeentions has heretefore been stricken 
from the reeora and a setion te affirm the judgment was reserved 
to the hearing, Am oxaminotion of the appellant's brief diseleses 
that the onhy ouppesed errors argued are based on the bill of exe 
ceptions, which hee been stricken. 

| It follows that the judgment of the trial ceurt 
must be affirmed, 
APPIERED, 


ReSurely and dJohnetan, J3,, conaur, 
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WILLia® 3, FUCUS, 


WR, PRESIOING NISTICR MATCKETY 
DELIVERED THE GPINIGN OF THE Sot, 


Thie ie an sppeal by the defendant fron a Judgnent in 
faver of the plaictirf in the ews of $4782 entered upon the ver~ 
@ict of a jury after wotione ef defendant for a new trial ana in 
arrest of judgment hed been overruled. 

Yhne plaintiffs averred in thelr declaration that on 
September 6, 1921, they ware engaged in the business of ereeting 
and conetreeting buildings a g¢nersl vontrecters; that they at 
that time made an agreement in writing with defendant whereby it 
Was agreed that thay would order material and eupervise the labor 
for the construction of a building in Chicago, Ullineia, secording 
te certain specifications onéd at an approximate eoat of 589,000; 
that the work em the bufl4ing was done on s basic of cost plus 
10@ payable ween completion of the fob; thet plaintiffs proceeded 
to perform their agreement end erect the building according to 
eaid plane and specifications furnished by the defendant; that 

thereafter plaintiffs entered tate contracte with certain sub- 
sontractors and tovk bide for work, laber and maierial to be 
‘fumished for the building, ond aecepted various bide, and that 
‘thereafter, on Septexber 16, 1921, were willing and able te per- 
form their agreengnt with the defendant, but the defendant net 







refused to perform his part on and after that date but 
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refused to comply with any of the terus of the agreenent, by means 
whereof plaintiffs lest divers profite. 
Zo this declaration the defendant filed a plea of 


the general iesue, and by way ef special defenee alleged that his 


signature to the suppesed contract wae obtained by the false rape 
resentation on the gart of defendants that it was an agreement or 
authority te permit the plaintiffs te wreek the old bouwse on the 


. premipess thet defeninet if a Lithuanien, wnable te read the Sne~ 


ish lenguage, snd that hie signature was obtained won the repre- 


sentation that the writing wae for ne ether pureese than the 
wrecking of the building, and that = later contract would be made 
for the construction of the same, 

The parties submitted evidence in support of their 
Fespective contentions, and the verdict ef the jury was against 
the defendant on the fucts. He here contends: First, that the 
court erred im permitting plaintiffs ta testify as toe werk done, 
tripe made, and bide which had been received from the al fferent 
companies, seme of the same being prior te the data of the execue 
tion ef the contract sued on. He olainia that im this respect the 
eourt tremegresced the mule that segetiations preeeding the ei gre 
ing of « written eontract are merged in the agreesent itself and 
axe therefore inafmiesibie im a trial bused upon the contract. 
fhie in undeubtetly the general rule, to whieh there ara, however, 
Many @xcentions. 

The only defense attempted te be interpesed in this 
guee wan that the signature of the defendant te the writing had 
been obtained by wisrenresentations,and in view of the iceue 
presented by the pleadinge we think this evidence was admissible. 

The defendant next eorntends that the remarks of 
Gounsel in the ehesing argument were highly improper, Ce have 
examine? the regord in this respect, but it docs not diselese that 
éefenéent made sy objection thereto which ia preserved in the 
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weoord, Ye will add, however, that after a enreful reading of the 
argument and the evidences, we do not find anything in the argument 
which io not Justified by the evidenee in the cage, 

The defentant next contends that the ameunt ef dane» 
ages Allowed indicatts that the jury simply cgueseed and conjeetured. 
The profits which would have acerued to plaintiffs had the contract 
been carried owt were clearly aud definitely determinable from the 
teras of the contract, and the amount allowed by the Jury ia lees 
than that sum. This doas mot, however, give the defendant any 
reason to complain, If the plaintiffe were mtltiled ta recover, 
their damages would be the exact amount which they would have made 
hat defendant perritted then to perform. 
162 fil. &. 
The defendant next complaing of inutruction Me. 9, 








given for the platetiffe, which, as medified by the cowrt, was! 


"fhe court inetructs the — ury thet if you believe from the 
evidence that the defendant, Wilifam B, Jucus, by his sets and 
gon cust sored an intention not to be bound ty eaid contract, 


J i Exgn she srhee Sarton tat fan's then 
: aid bel Heke . “Soyin “had the ht to treat 
waid oon tract an ab ol eB med, yt iene end te bring eult 


for the recovery of —9— at any thee thereafter, wilese you 
believe, from the evidence, that the defeudant cowpany receded 
from ouch intention not to be townad, prier to the tise when said 
plaintiffs chose to treat said aontract as aboendoned by the de« 
fendent, An intention ean only be known by acts, conduct or 
—— Let Pony ess Mer this sommection is, firet, di4 
—— et, vicolste the eubstantial erevi- 

—8 —— 444 such sets and confuct, if yeu bee 
Steve from the evidence they existed, warrant the conclusion 
thet they would be continued, wid that it was the Intention of 
the defendant te continue euch acts and conduct.* 


fhe firet objection made t¢ thie instruction is that, as 





the uit was on a apeeial contract, 1¢ was meseseary for the plein 
‘tiffs to prove that they were ready, wliiing and able to perform 
ened y purt of the sontract, aid that this preof sheuld be made 
vogartiess of what the acte of the defendant were. Ag a matter of 
fact, that proof war made in the ease and was met contradicted in 
a iia 
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it iw next urged that the words “defendant company* 
renéer the instruction meaningless, By referring to the record, 
However, it appears that ia the original inetruetion the word 
"“sorpany” waa cancelled, 

| It is further obfected to the instruction that it 

Mleregards the defense of defendant that the contract wae fraudu- 
lently obteined. Thig polnt was, however, fully covered by mother 
inetreetion. 

Defendant aleo complaina of plaintiffe'’ tnetruction 
Ro. 10 ag modified and given. A reference to the record ales 
shows that thie instruction ia inaccurately printed in defendant 's 






Southern Bieharia, supra, indicates that a — 
similar inetruction was approved by the Supreme Courtin thet ease, 

The defendant further seoplains that the court erred 
im refusing to give inetruction He, 15 for the 4efendamt as re« 
queeted; bul we think the inetxvwction requested wae in vart net 
accurate and in other reapecte was covered by instructions given. 

it ie finally urged im behalf of the defendant that 
the verdict is contrary to the weight of the evidenoe, Without 
Aisouseing the mame in detail, it 19 sufficient to say that ve 
have read the evidence of all the witnesses, as the same appeare in 
the abetract, ond are of the opinion that the fury was fully fusti- 
fied in finding a verdiet for the wlaintif(s. 

For the reasons Indicated the Jud@nent of the trial 


eourt ie effirmed, 
APY THERD, 


KeGurely aud Johnaten, JJ., coneur. 





ai hs J 


Westein fapbae tsb" ebeow ed —— — a 
row vet mak souevent lantgtre ‘ont * tea exapagn ry “ —— J 
Sarit ———— outs at —— —ñ— ah a. fut iat te 

“ waetiugre? sev toatiugs add tots saphasteh te onus'teh * ab | | 
reson “ honarss hier’ to vavon 0 tated OSE od 










— 


agitaritsal aemnaa be “ent — woke, tuabene MG iss i oak st ave 
safe Broper oxid at obao xu ten * on tg fave tenibes wt a8 of + ve 


a — au — ‘le iarunanai at —7— wa 








bane sede — art eun ost we bevownee ome sab teens * * 
de Mure 24d ea⸗ eatalgues aoeisept —J oft 





387 = 29015 





JRSEIE LIND COLB, 
Appellee, 
APPEAL FROM MUNICIPAL COUNT 
Ta. 


OF CHICAGO, 
JOSEPH KR. COLE, 


Rs. 2341.4. 647 


UR, PRESIDING JusTIee MaTCHETT 
DELIVERED YEE OPINION OF TES count, 


thie io an appeal by the defendant from a fudoment in 
the sum of $336 entered upon the verdiet of a jury, ae directed by 
the court. The statement of claim alleged that the plaintiff ened 
for the amount due under a decree of the Gireult court of isecnein 
for the County of Milwaukee, entered upon January 22, 1921, a 
copy of the deeree was attached to the stateanent ef claim and made 
a part of it. 

The affidavit of merits stated by way of defense that 
on Septenber 26, 1919, in the Cireult court of Milwaukee County a 
judgement of divorcee was entered in favor of the plaintiff; that 
Gubsequent to the entry of the Judgment the defendant trandferred 
te the plaintiff the househeld furniture, personal oroperty and 
oertain real estate, in consideration of which plaintiff executed 
asd delivered to defenient a satiefaction of the fudsmant; that 
subsequentiy, without the knowledge of the defendant, the plaine 


tiff fraudulentiy and secretly, on January 17, 1921, appeared bee 


| fore one of the Judges of the Cireuit court ef Milwaukee County, 


. 


‘Wisconain, and, without the serving of any notice verbal or writ- 


ten, contrary to the law and the statute, petitioned the court for 
7 
(& revision of the judgment originally entered and, notwithstanding 





the full payment ond satisfaction of the judgment and the release 


. ad discharge thereof, fraudivientiy and wrengfully, without the 
te ge of the court being advicsed in the matter, @btained an order 
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revising the judqment and directing the defendant to nay to her 
the swum of seven dollara each and every week after January 7, 
1921; that the defendant was wholly wnaware thet the claintirr 
haa made any application te the court for a revision of the judg- 
ment until the time that he was served with a susmens in this 
suit; that the Cirenit court of Milwaukee /was without Jurisdiction 
ef the defendant at the time of the ontry of the order; that for 
these reseons defeniant was not indebted to plaintiff. 

Upon the trial of the enuse the plaintiff offered in 
evidence a copy of the order ef the Cireuit court ef Milwaukee 
County entered on January 22, 1921, to which objection wae made 
by the defendant thai it was not in proper form, that a proper 
foundation had not been laid for it, and that it was net an 
exemplified copy of the judgment or of the decree, and further, 
on the ground that there was a variance between the evidence of+ 
fered and the statement of claim. This objection was ever-ruled 
by the court an? the plaintiff rested her ease, 

The plaintiff wana then called as a witness by the de- 
fendent, end defendant offered te shew by her ‘hat abeut March 5, 
1920, = satisfaction of Jjudguent had been entered in the CL reuit 
gourt of Kilwaukee Cowity and that the satisfaction of judqment 
Was acknowledged as full payment and satisfaction of the judgment 
in the “Circuit court of that Ceunty, and released and discharged 
the defendant from atiy and a11 lisbility growing out of the Judge 
ment, end that she bad received therefor certain properties, 
money snd real eatate. An objection wae made and the objection 
sustoined, as was also an objection te a question as to whether the 
witness knew that no notice was served on the defendant at the time 


she seeured an order revising the judgmont. 
tm eress-exemination, however, the witness testified 


that defendant was in fact served with a notice of the hearing in 


‘Minwaukee in Maehsll Field's store in Chicago on January 11, 1921. 
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The witness further testified that she was present in court vhen 
the order was entered, but that Mr. Cole waa not present. The 
parties rested and the counsel for defeniant then renewes a moe 
tion made at the close of plaintiff's evidence that the jury be 
divested to find the issues fer the defendant, which waa over- 
ruled and the court thereucen instructed the Jury to return the 
verdict woon which the Judement in this case was entered, 

The defeniant here arguos that the supposed reeord 
introduced and received in evidence wae wholly ineufficient te 
support the verdict. 

An exanination of the Yiseonein record discloses that 
it contains only a copy of the jucguent order which was entered 
im the caee. in Vail v. dglehart, 69 111., 334, our Supreme Court 
aid: “Under cur practice, while the pleadings, process, etec., 
are not, a@ at common law, required te be copied on a parchment 
roll, nor in record becks in whieh final judguent is entered, 
they sre required to be filed im the office eof the clerk; amd when 
a gopy of the record of a Judgment is reeuired, for the purgese of 
vringing the cage by appeal or writ ef error inte this court, or 
bringing sult upon it in another State, or as evidence under an 
iseue of sul tieh reeerd, or te establish a former adjudication 
ef the same subject matter between the same parties, and, indeed, 
in ali cases vhere it fe eecentisl to have a enmplete record of a 
judgment, the pleadings and process sre m indiesensable part of 
it. Amd the general rule is, that where the copy of a record of a 
judgment is required, 1t must be of the whole record, se that the 
court may determine the legal effeet of the whole of it, which 
may be quite different from that of a part, * 

Ae is said im Euling Case +aw, vol. 15, p. STL: 

"an order for a Judgment is net a judgment, nor does the omtry 
of such order partake of the nature and qualities of a judigaent. * 


See alse FrickeReid Supply Company v. Consvlidated Adjustment 
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Ge., 197 Til. App., 363; Ping v. Gontral Life Ins. Co., M7 Ti. 
App. 596; Lincoln v. Crosg, 11 Wie., 94. 

If the defendant in hia affidavitief merite had de~ 
nied the existence of the VYieconsin Judgment, in ether words, if 
he had filed a plea of Buh tiel record er ite equivalent, we would 
be compelled to hold the evidence insufficient. Un the contrary, 
however, the affidavit admits the existence of the fudgment but 
alleges that it was fraudulently obtained, It was, of course, un+ 
meceseury for the plaintiff te prove allegations admitted by the 
Pleadings, and the defense alleged, nemely, fraud in the obtain- 
ing of the judguent, wae disproved by the evidence, 

The record does not bear out the statement of the de- 
fendant that the trial court exeluded evidence temiing te shew thet 
the Visconsin court was without juriadiction. Indeed, on eross- 
examination of the plaintiff she testified to facte tending te shew 
the jurisdiction ef the Viscensin court and defentant ¢id net proe 
fuee evideree ta the contrary, although he indiented that he would 
and was given ample eprortumity to do so, See Bow v. Blake, 146 
Til., 76, The judpment io affirmed, 

, AVPLRUED, 


Meturely and Jommeton, JJ., concur, 
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THR STATE BABK OF NEW YORE, 


a Corporation, 
Appellee, i 
AVPRAL VRGM MUNICIPAL COURT 
v8. 
OF GHIGAGO, 
8. B. SLATER 


" sapahiont. 2 3 4 li Cie 6 4A 7 


MR. PRESIDING JusTIUs MATCHET?T 
UWELIVERED THE GPIRION OF THE couRT, 


Thie is an sypeal by the defendant from a Judgment 
entered by default, an amended affidavit of merits filed by the 
defendant having been stricken by the court. Plaintiff's statee 
ment of cleim alleged that money was due and owing it upen oer- 
tain promissory notes (copies of which were attached to the state. 
ment of claim) executed by the defendant, 3. B. Slater, at tines 
and for the amounts respectively named im said neten. It was fure 
ther alleged that the netes were asoigned and delivered te the 
plaintiff by ‘the payee and that plaint iff took the netes without 
motice of any defenses which the defendant might have against 
payment thereef, and that there was due to plaintiff as holder in 
due course the asounte of the notes with protest fees, 

The statement of claim further alleged that notice of 
the agaigament ef these notes was given te the defendunt ween cer- 
tain dates therein specified, 

Attached te the statement of claim was the affidavit 
ef one Green, stating that he was the authorined agent for plaine 
(*iff, ond that the euit was for recovery of money only; that the 
nature of plaintiff's demand "ie as stated above,” and that there 
owas due to plaintiff from defendant after allowing ali just credits, 
deductions and set-offs, the mum of $2010.12. 


{ 
9 tn the amended affidavit of merite the defondant under 
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oath stated that he verily believed that he had « good defence upon 
the merits to the whole of plaintiff's demand, denied that the 
netes or any of them had been assigned amd delivered by the payee 
of the notes te the plaintiff aa alieged, or that the plaintirr 
was the legal owner of the notes or any of them; further alleged 
that the notes and each of them were executed and delivered by the 
defendant to the payeee for their accommodation only; that the pay- 
ees of the notes paid no consideration er anything of value to the 
defentant at the time of the executiom and delivery thereof; that 
if the payees delivered said notes te the plaintiff they were deliver 
ea fer accommodation only; that the plaintiff paid no meney or con« 
sideration and parted with nothing of value at the time ef the dee 
Livery of the sald notes by the payees; that the payees were not 
at the time of the alleged delivery and assignment ef the notes, nor 
were any of them, indebted to the plaintiff in any sum; and that 
the payees were not from that time te the time of the commencement of 
the action, ond were mot at that time, indebted te the plaintiff in 
any Sum or swause of money, The affidavit denied that certain of the 
notes wore assigned and delivered to the plaintiff as alleged, and 
denied that the plaintiff took the notes without notice of any 
defenses which defendant might have against the payment thereof, 
and denied that there wae tue to the plaintiff any sum of money 
what seever, 

The statement further danied that notice of the as- 
Signment and delivery of the notes from the payees to the plaine 
tiff was given to the defendant, as alleged, and further set up 
that on and prior to the 24th day of February, 1922, a petition in 
| bankruptey was filed against the payees of the respective notes 
alleged te have been executed by the defendant and set out in 
‘plaintatr's statement of claim in the United States District Court 
for the Distriet of New York in the City of New York, and that at 
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the time of the filing of sald petitions sald respective notes were 
in the possession of the payees whe were thereafter duly adjudicated 
bankrupt, and said respective notes and other property of the said 
bankrupt beenme the property of and belonged to the eatate of the 
said bankrupt payees; further that the plaintiff had knowledge ana 
knew of the insolvency and bankruptey of sald payeos at the time 
of the alleged assignment and delivery of possession of the notes, 
and that said payee bankrupts attempted to aesign and transfer the 
possession of said notes to plaintiff when they were lasolvent and 
after the petition in bankruptey had been filed, ali of which facts 
were well known to the plaintiff; thet the plaintiff aecuired po ce. 
esvion of the notes from the sald paywes wolawfully and at « time 
when the sane belonged to the estate of the bankrupts; that these 
bemkrupts at the time ef the alleged assigmment of the notes had 
no title te eaid notes end were without power te tranefer or ase 
gign the same te plaintiff; and that said attempted assignment was 
void and of no effeet and that seid notes were still the property 
of and belonged te the estate of the said bankrupts and aid not 
belong to the plaintiff. 

The affidavit of merits further alleged that at the 
time of the filing of the petition of bankruptcy and at the time 
of the tranefer of the notes te the plaintiff the bankrupts rere 
and mow are indebted to the plaintiff upen their certain promissery 
notes, duly executed and delivered by said bankrupts te defendant 
for merchandise purchased by them from the defendants in a sum 
amounting to $1960.45; that sone of sald notes was ever paid by the 

taid bankrupte er their estate, and that the sume were still due 
end unpaid, which sum the defendant claimed ag a seteoff to the 
@mount claimed te be due upon said notes, 

In plaintiff's atatement of claim it is further al- 


a ee 


“aS 


“‘Legea that plaintiff was indebted to the defendant im the sum of 
: $10 on account of a Judgment for costs rendered againet it in the 
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former suit based upon the same notes, 

It ie urged by the plaintiff in behalf of this judg 
ment that the brief and argument for defendant does net comply 
with Rule 19 of this court. The brief of defendant is subject to 
the criticism that it ie not printed separate and apart from the 
argument. However, ne motion was made to strike it. The record 
ie short, ani the entire stataont, brief and argwuent contain 
less than seven pages, Ye are not disposed to deny substantial 
justice on a mere technicality of thie sort. 

Plaintiff next urges in beralf of the Judement that 
the errere sesigned 4o not appear toe be relied upon by defendant 
for reversal, and are therefore necessarily waived. The assigns 
ment of errors are: First, that "The court erred in striking 4e- 
fendant'sa amended affiduvit of merits from the files;" eeeond, 
"that the court erred in entering judgment fer the plaintiff fer 
want of a suffielent affidavit of merite;" third, “that the court 
erred in entering Judgment for the plaintiff for $2610.12 fer vant 
of ao sufficient affidavit of merits; and fourth, "that the court 
erred in entering judgment againet the defendant.* the argument 
presented ie pertinent to each and all of these errors assigned. 
The eriticiam is not juet. 

The plaintiff's third point is that the bil] ef ex 
eeptions does not contain copies of the pleadings, rules and docu- 
mente necessary for determination of the errors relied upen by de- 
fendamt for reversal. It auggeste in particular that the bill of 








eptions dees net contain a copy ef defendant's amended affidavit 
merite with regart to which defendant argues alleged error. 
Plaintiff says that this court has repeatedly decided 
; * the ruling of the Municipal court of Ghicage striking an affi- 
lavit of merits from the files cannot be reviewed unless the plead- 
\ | 4s preserved in the bill of exceptions, as such a pleading is 
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no longer a part of the commen law record, citing Harrig v. Wilnis, 
209 111, App. 402. 

Plaintiff fails, however, to note the controlling fact 
that it here appears from the bill ef exeeptions that the effidavit 
of merits was stricken upon plaintiff's motion and "for ineufficieay 
im iaw.* In such ense it is not necessary that the affidavit of 
merite should be preserved by a bill of exceptions for reasons set 
forth in the recent case of NH. & BH. Holding Co., Img,, v. Keds Davis 
& So., 229 Til. App. 409. In such case the proceedings are treated 





as in the neture of a dewurrer and the pleadings are = part ef the 
reeerd. The plaintiff dees not argue that thie affidavit of mer 
its failed te set wp & good defense to the aetion set forth in the 
statement of claim, and could not, in our opinion, succesrfully so 
argue. 

It follows that the assignment of errors must be suse 
tained, the judgment reversed and the cause remanded for another 
trial. 





SVERSSD AND RELANDED, 


MeSurely and Johnston, 33., concur. 





tes enoane’ : th vs ane So Ak a Berean oS ee 
—E it * — 1724 Bases — 4 fe are te — —9 —9— — 
PES Se SENTRA ERE — — OP: At ata al ve abe we 


— besaaxer —ã 

















ae > Ra w —J 9 at ok ae Ri ony, Fade * 


— * Mh Gis LEIS T RB, nk Pee Ea) Fe eh ea vs 


fle eR Sauna ae a Oem 
—— 
i) % Puc Maes or 
Mido or Bu aay 

Pe, FPN bs Welly ye 
Ce me ee as iy 
% re ee mee Be eg Wilbon ies wear ae ‘yin: we 
botintn BEd SME one — Ay 


BH ED od 


44* 


| 9 — 
a fgets es i th bia stan vnn ate Pei a ial 


S76 = 29034 





TONE DUCKERPFIRLD, 
Aopellee, 
APPRAL FROM MIMICTPAL covRT 


OF CHICAGO, 


ve, 
THE GENERAL MOTOR UNDERWRITERS, 


Appellant, 9 34 1A, 6 4 Fs 


KA, PRESIDING JUSTICS BATCHETT 
DELIVERED YHR OPINION OF THE CouvRT, 


This eppeal is by the defendant from a judgment in the 
@um of $322.24 entered upon the finding of the court. 

The auit of plaintiff was based on an ineurance policy 

executed and delivered by the defendant to the plaintiff in and 
whereby plaintiff's automobile was insured against lose on account 
of theft. The statesent of claim alleged the execution and delivery 
ef the policy snd that the automebile was etolen end damaged. The 
affidavit of merits denied that the sutomobile waa either stolen or 
damaged as alleged, and 4enied all liebility under the contract. 

The defendant in this court does not deny that the evi+ 
dence tended to show that the car wee stolen and damaged, but argues 
that the measure of damages was the reasonable cost ef having the 
repairs made, and that there was mo eospetent evidence offered by 
which the reasonableness of the coat of the repairs made could be 
determined, 

The plaintiff upon the trial,as te a part ef the ex 
pensas of making the repairs, introduced the receipted bills for the 
: respective amounte paid, amd as to ethers introduced evidence tendin; 
te show that the charges made were fair and customary charges for 
“the work that was dome. The total payments teetified te by the 
plainticr amounted te $306.80. 

3 The defendant in this court cites Berry on the Law of 
Automobiles (2ni ed.) sec, 569, Galveston-Houston B. Ky. Ca. v. 
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English, 178 S. W. 666, and ¥,. 3. Conrad Go. v. St. Paul City By. 
Co., 153 N. ¥, 256, to the effect that a reeaipted bill for re 
pairs in such cases is not competent evidence of damages uwnlees 
gonnected up by other evidence, It may be coneeded that thie in the 
law, but in the instant ease other evidence was offered tending to 
show that the recelpted billie offered represented actual amounts 
whieh had been paid to repair the dwmege to the automobile, and alse 
further evidence tending to shew that the agent ef the defendant 
eompany direeted plaintify to have these repairs made, There was, 
therefore, evidence from whieh the court might properly find that 
the payment for the repairs was made in the course of ordinary 
businese, ana there being no evidence in the record tending to shew 
that the same wae mot paid in good fulth, we think the inference 
might very properly be drawn from the evidence that the amounts 
paid represented the reasonable cost of repairs. 
Thie court has so held in the recent cave of Pack v. 
BiLievbroak, gen. no. 287900, not yet reperted. Ye there quoted the 
Apoeliate Court of thie District im Travis v. Pearrgon, 45 111. App. 
6’, as follows: 
"In ordinary business trangactions, noting appearing to 
gaat suepiaion om the fairness thereof, good faith is presumed 


and the evidenoe af what one has actually pald for necessary re- 
pairs is admissible to show what the reatonable cost of such req 


, ra ia, —— Ve BERN 1. Lo 14 MOa, 65«49, i ¥e 
“ne Vt., 684-090. dee also Peabody v. Lynch, 194 ill. 
Be Oe 


The plaintiff has net appeared in thie court in support 








of the judguent. 

The evidence before us indicates that the amount actuel- 
ay paid for the repairea was only $306.90, while judguwent war entered 
9* 


tor $322, 24. 







Upon a remittitur by plaintiff within ten days of $15.34 
he Judgment will be affirmed; otherwiee it will be reversed and the 
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remanded, 
' APYIRMED UPON REVITTITUR, 
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CALIFORNIA PRUNE A&A APRICOT 
GROWERS, Inc., a Corporation, 
Appelles, 


APPEAL FROM MORICIPAL COURT 
OF CMICAGO, 


itis US OBAT.N. 647 


va, 
GROSSFYELD & ROK OO,, a 


WA, PASSIDING JySTTCe warcHETT 
DELIVERED THE OPINION oF THE couRT, 


this avpeal is by the defendant from a judgeaent in the 
gum of $4723.04 entered upon the verdict of a fury, motions for a 
new trial and in arrest of judgaent ond a motion for Judgment now 
dicte having been over«ruled, 
The plaintiff's statement ef aleaim alleged the execue 
tien ond delivery of several contracts “nereby the plaintiff esla 





and the defendant bought certain quantities of prunes. it alleged 
the failure and refusal ef defendant te accept and pay for the | 
prunes to the damage of plaintiff by reneen of a falling market. 
The eontracts in question were set up in the statement 
of claim in haes yerba, end the terme and provisions af these con- 
tragte were gimilor exeept as to the quantities sold. One of the 
eontracts, being He, 12801, dated hay 18, 1920, was the subject of 
en agreement made by the parties of a later date, masely, on the 
eixth day of Deceuber, 1920. Thin supplesental agreement ree 
eited that, if the car of prenes in question was shipoed at that 
time in the usual manner, the financing of the same would cause the 
buyer serious inconvenience and that, at the buyer's request, it 
hed been sgreed that, os the seller was then carrying certain 
etocke of "“Sunewoet" prunes in Chicage warehouse on consignment, 
the vuyer would take from said Ghieage stock as rapidly ae his 
‘Balesmen could Meve the goods, meeting the prices of buyer's com- 
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petitors, a tonnage equal grade for grade to the tennage covered 
by eaid contract, paying to the selier's broker as withdrawals 
were wade at full contract prices, which were te be the seller's 
opening prices on Suneweet prumas for the 1990 orep, plue freight, 
storage, insurance, and any other charges accrued or which might 
accrue. } 

This supplemental agrecxent further previded: "Seller 
and Buyer beth agree that fulfiliment «f this agreement shail be 
eonsidered fulfillwent of the original contract, but that until 
all the previeions of this agreement have teen complied with, the 
original contract shall be in full foree fer asy undelivered and 
unpaid for portions thereef, snd that nothing in this agreement 
shall be conetrued a¢ releasing elther party thereto from any 
richie or obligsetions unger the original contract. * 

The original contracts, including said Bo. 12801, 
were in materi al provisions a fellows: "San Jona, California, 
Bey 18, 1920, Grosefeld 4 Aee Co., of Chicago, Tl1., hereinafter 
@alled ‘Buyer’ hae thie day bought from the Califernia Prmme and 
Apricot Growers, ine., ® SOrgeration, of San Jose, hereinafter 
ealled ‘Seller,’ hes this day #014 the following quantities of 
California Dried Fruita ae por varieties, style ef pagkage, and 
prices named below, ond in seccordwmve with the terms and conditions 
get forth on thie contract. © * * 

4920 Crep 
One Carload Prunes Guneweet Brand Assortment a2 followaestes 
Firm at Seller's opening prices, said prices guaranteed against 
Seller's own deciine, witil Jonuary 1, 19%. « « * * =* 

The affidavit of merits az to all these contrasts with 
the exception of He, 12901, set up as a defense that the sane were 
Muli and weld for want of mutuality and uncertainty, im that ne 
definite priee for the prumes was therein fixed; that by the terme 

_ of the contract it was optional with the seller te fix the price 
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and te deliver ere tante ond ast in tete the smount of prunes 
mamed, Thies is the prineinal point argued im behalf of apoellait. 
The contention io, we think, witheut merit, 

The eontracts apeeifically state that the seller nelle 
and the buyer buys, and the promise to do the ene thing vowld seem 
to be a good consideration for the prewise te ao the other. 

As to the matter of prices, while 1t may be conceded 
that, in the original contracts these were indefinite snd uneore 
tain, the seme were sfterwards made certain by « ietter from plaine 
tiff to defendant, which was aaeented te by the defendant and acted 
woon by both the parties. Eaviog aceepted thie sanstruction of these 
contracts, defendamt is new preeluied frem asserting otherwise when 
wved thereon. Indeed, the «liuation seame to he emactly covered by 
Section @ of the Uniform Zales Act, Sith Hurd [llineis Revised 
Statutes 1993, p. 1485, which provides: "The price may be fixed by 
the contract or may be left to be fixed in euch manner as usy be 
agreed or it may be 4eternined by the course of dealing between the 
perties.* The defentant seye thet the provision ef the cantracts 
with reference to prices did mot give the buyer the slightest infor- 
mation either a¢ te what 14 weuld be charged fer the orunes or when 
the prices would be anmewneed. This is net a fair etateeent of the 
previeion of the contract. 

Ye evidence shows that the courre of denling between 
tha parties wan such that, st the oouning of the seaven, 1: would be 
ne¢eseary for the aeller te state what its opaming prices were, and 
these prices would asecstarily be detercined by the supply ef the 
prunes ani the market demand fer the same. The sealier was by the 
terme of thia sontreet ebligated to wake the same price to the dere 
Fenient as 14 made te ite other cuutewersa, As to the suggeetion 

that the seller was only obligated by the contract to deliver pre 
Mente » iti appears that the percentege which the seller was required 
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by the terme of the contract te deliver might ve Jeoreagod in 
gape of damage to the erop. Su¢h a previcion, agreed te by the 
parties in favor of the veller, does not destroy the mutuality 
of the sonmtract. See Texas Seed Co. v. Shicego Get Co., 187 
Seuth Pantern, 747. 

Yeterdsaxt contette ite liebility under contract 
12601 woen « different ground, UCenceding that the supol cnenmtal 
agreement reaoved the objection of want of mutuality, defendant's 
gontention as te this contract is that there wae no breach or 
repadiation by rearcen ef the supplemental agreement, It aays 
that in wae oniy bound by the terme ef this agreement io take 
the Sunsweet prumes provided for in that contract from the Ghi«~ 
eago warehouse “as rapidly as hie (ite) saleacen can seve the 
goed, meeting the pricee of buyer's competitors *“* paying #* 
ee withdrewaie are made, st full comtract prices «*4*,% However 
the cupglesental azremsent of December 6, 1920, sapreasly gree 
vided that neither party showl¢ be iwelensed from omy rights or 
obligations under the original contract, and in effect orevided 
mew terme an te the delivery of the prumes. 

Tt is true that no definite and epecific time was 
nemed withla whieh the Aelivery showl4 be made, but the law 
would imply a reasonable time in view of all the circumstances, 
ané the question of what wae 2 reagonable time was a question 
for the Jury. The verdict of the Jury hae settle? that point 
agminet the defandant. 

Lerecver, there wae evidence im the record tending 
te shew (end the verdict of the jury indicates) that the Jury 
Found as a foot thet on danuary 15, 1921, defendant netified 
Plaintiff of ite inabliity to take the prumes mentioned in eon- 
tract 12801, sf well ae these sold wider the terms of the other 
eoutracts, It was therefore unnecessary to prove the failure 
of the defendant te take the goods within a reasonable time, 
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Defendant cazitenda that the avideues aa te the fanegele 
bility of defendant taking more of the prunes cofere only to contract 
22001, but thie, we think, Au mere quibbling im view of «ll the oir. 
Cumetances whieh sppear im evidenca, 

Defendant further contends that, after ite refuse) to 
teke the oruner, plaintiff’ etoreda the same for defendant's aceeunt, 
and argues that thie in ler amounted te a tranaefer of the title of 
the goods te the defendient, subject to a vendor's Lien, and that the 
ait of plaintiff should therefore have been brought for the purchase 
prine of the prunes, ond that in order to maintein such an action it 
Wags noceseary fer the plaimtirr te netify the defengant that the 
goode were being held by piaintiff ae baliee for defendant. 

Mmder the provisions of the Uniform Gales Act (see sec- 
tion 63, GSwith Hurd illinele Revieed Statutes 1925, p. 1862) the 
vendor of goods (in cesee where the fourth eleuse of section 64 is 
not epniicsble) moy effer to deliver the goedn te the buyer and, if 
the buyer refuses te receive then, may notify him that the goods ore 
thereafter held by the seller ae bailee for the buyer, ond in oweh 
eases may waintain an action for the price. Whether in the inetant 
@uee the seller might have proceeded under this provision of section 
6%, it ie ywnnegeseary to incutre, eines the pleatings indiaate and 
the preofs tend to show thet plaintiff in fact eroeeedted to bring 
hie sotion under section 64, which orevides that where the buyer 
wrongfully meglects or refuses to accept and pay for the geeds, the 
seller may maintain en action against him fer damages for none 
acoueptance, We go net hesittats to Bele that the fury coule net de 
@therwise wider the evidence than find am anticiontery breach of 
@LL the contracts by defendant on Janusry 18, 1971. 
| The drafte of defendent for acods already delivered had 
heen Gishonored; an involuntary petition in bankruptey had been filed 
against it; s eonference of ite ereditere had been ealled in order te 
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eons laer the situation, and defendant at that time aduitted its ft- 
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nanoial inability to meet the requirements of the contraet, which 
inability wee in part et Least shown ta be due to the falling market 
for these goods. 

Seetion 65 of the Uniform Sales Act prevides: “Where 
the goode have not been delivered to the buyer, and the buyer has 
Peypudiuied the ogorirant t¢ rell er sale, or hae wonifested his 
inability te perform his obligations thereunder, or bas commited 
® material breach thareef, the seller may toialiy reeeind the cone 
treet or the vale by giving meotiee of bis election so ts de te 
the buyer.* Defendant argues that plaintiff did net comply with 
thie ctatute, and therefore emunet maintain ite action. Plaintiff 
vas met bound te preceed under section 65, altnougn, we think, it 
tay well be doubted whether even in that case it would have been 
her ontinentel Mills, 233 
MN. Ye G41; Eston v. Gurtiee Acrophune fo., @$2 u. ¥. 872; Hendevgon 
: Rubber go-, v. Ps Ss M & Boe, 235 0. ¥, 40. 

Defendant esontende that the evidence received by the 


meceesuary to give the netice. 











eourt tending te show the market priee of the prunes in question at 
the time of the breaeh of the contract was incompetent. By the 
terme of the contracts the slaintiff bed obligated iteclf not te 
effer any af this brumd of prunes priaxy te Jonuery Let at a price 
lower thon the opening price, aad 4 Trade Journal aaowa as the 
Gealiforaia Fruit Bews,” published snd controlled by the plaintiff, 
‘shove that it kept thio promise sirletly sceording to tha terns of 
the contract. The evidence, however, eburndantig shows that the 
market vriee of the prunes had fallem and that thie was one of the 
‘Teasone for defendant's financial esbarransnent. The evidence sub- 
nitsted by the wlaintiff tending Se shew the differance between the 
laratrast and market prices was largely submitted by means of deposie 
tt The form of questions put to the witnesses was in some in- 







Btances quite objectionsiLe, but only a general objection was unde, 
ad we think the court very properly ruled upon the hearing that 
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the general abjection wae net good, 

Defenient further contends that the omurt erred tm ine 
atructing the fury that if it found the teeure for the plaietifr 4+ 
might, in ease it found the delay of the defendant in teking and 
paying Tor the ceoda wae unrensoneble and vewatious, allow luterest 
at the rate of Sf from the date of the breach. Sefendant centende 
thet the dameres is thie «use wére unliquidated a4 thet this ime 
struction wae therefore orrenesue, 

The gentrary han been declded in many elimilar cases, 
See Drigzers v. Beli, 94 1Ll., 72%; 2lweh v. Campbell, 199 112., 
101; Murrey v. Dowd 2 Jo., 147 T1l., 369; Harvey ¥. Hauilion, 188122. 
577; Hgliahon v. 4. %, £5, 8, Re Go., 20.8. 1. 463, 


We have gonaidered other points made im defendant's 





behalf, but woon the whole evidence we ave satisfied that there waa 
a refusal t¢@ take the gooie galled for by the contract for the only 
Peagen that tha murket price therefor had fallen smd that the dee 
fondant Aesire’ to ewold the lees which waa bound te eecur in case 
rr lived up to the teres of the contract. 

¥e ore setiefie4t that substantial justice has been 
fone, wd the jJudcment ie therefore affirmed. 

AVPIRBED, 


Sesurely and Johustan, J,, comeur, 
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*O MUNICIPAL COURT 
TR. 


1¢ 
Tet ALMOSL J—— 45 Aw 6 48 


in Srror. 


MA, TUSTICH FQVRVTGH DELIVERED THE CPILIOn OF THR cCovrr, 


Thie is a writ of error proseevted by the plaintiff, 
the Jerome Trading Company, to review a judgment of the Municipal 
eeurt of the City of Chienge in an action breught by the plaetntiff® 
againet the Riegel Baek Company, the defendant, for damages for 
an alleged breach ef contract. The cage wae tried before a jury. 

The partias entered inte the following written con- 


tract: 
*Chieage The, Ful 9th, i921. 
the Jerome Trading Company Sndeags Aide, agrent to buy 
aad accent and The Riegel tnek pany, Kew York, agrees te 
#eli and deliver the phy asuirney 


Sans ity One Ruadred Thousand (100,000) 
eri ew nieprinted 9 9%. Usnaburg 
—* |, Bege . yalyes ond hem 





387.00 per er 


Price 

Shipment —* —* pee, — duly 20th. 

vy, & 3, iineie. 

Teras Sight Draft » Bill of Lading attached, 
Remarks Ship thie oar to our order, via the 


Teantrack, Ghicage, Titneis, . 
—E—— CoP ANY , 
By Jnced J. Cohen, Treas, 
Ageented by Riegel Sack Co., 


o Ae rner. 
Date 7/11/," 
The plaintiff alleges that the defendant 4id net ship 
the bags an? that in eonnegucnge the plaintiff was dawcaged in the 








‘wan of $3915.00, The defendant aduits that ne bage ware delivered, 
and urges es ita principal defense that ofter the execution ef the 
‘contract, in conversations between representatives of the ta iat 
t defendant learned that the plaintiff intended te use the bags 

— r an uilawful purpose, and wanted the defendant to join with the y 
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plaintiff to carry out the wilewful purpose; that the defendant re- 
fused, md reaoinied the contract, There are other defenees relied » 
on by the defendant, but we do mot dees it necessary to consider then 
Im the view we take of the eane, if the weight ef the evidence saute 
tains the defense which we cave stated, the defendant was justified, 
as a matter of low, in refusing to carry out the contract. 

The general rule im regard to Illegal contracts is 
that they are not contracts according te the definition ef a cone 
tract, i3 Gorous Juris, section 339, p. 410, "fhe illegality may 
be found in the matter sf the consideration or of the orenise as 
expreesed in the agreecent, or it may be found im tha purpose to 
which the sgreewent, altheugh legal im exprassion, is applied. In 
either case the agreement iz void.” 14 Corpus Juris, section 359, 
p- 410, "Mm agreeuent to perpetrate a fraud om a third person is 
Alleged and vwoid,* 154 Corsue Juris, section 344, p. 4153. 

In the ease of Sylliven v. Wels, 192 TL1. App. 365, 
it wan hel4 that im on action on a mote, am slieged set-off of a 
eertain sum of woney prowised the payee for asking a temporary 
depomit im the bank of the plaintiff fer the purnese of “showing 
& substantial inerease in its business” in erder te offeet a sale 
or coneclidation with another bank, will net be considered, since 
gueh & contract was immoral snd wade for the purpose of deceiving 
amd defrauding a third persen. 

In the ease of Foley Sfg. Go. v. Sierra Zevada Lumber 
Go+, 172 Fed. 197, whieh is gindlar to the case at bar, the action 
wae in asewepeit by the plaintiff, a werperation, in the contract- 
ing business, against the defendant te recover damages by reasen of 
the alleged failure of the defendant te perform ite contract te 
furnish the plaintiff certain lumber wider the plaintiff's contract 
with the United States Government for the construction of a govern- 

ment building, The substance of one of the pleas of the defendant 


wes that after the defendant entered inte a contract toe furniah 
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Lumber to the plaintiff it discovered that the lusber war not the 
kind required by the specifications, but « materially inferior 
kind which the plaiatiff intended fraudulentiy te substitute. In 
Peversing the jJuigment of the lower court ond holding thet the dow 
fense wae o vaild one, the mited States Court of Appeals anid 

ty. 201): “The proof thet was submitted, taken in commeetion with 
the circumstances, tended dirsstiy te show that «a fraud upon the 
goverment was contecplated, end that plaintiff in errer =i thérew 
from ite performance of its contract with defendant in error te 
aveid becoming # party to such fraud. And the facts, which such 
proef tended te satablich, im our Jud@uent of the Law Justified 
Plainuff in errer in declininme to exeeut« the contract,* 

Counsel for the plaintiff maintains that “the mere 
knowledge thet a buyee intends an wilerful use of gocds sold docs 
not myeid the contract ef asle;* and in supgert of his sententien 
cites, among other eases, the case of Meefold v. Gzellg, 20 T11., 
147, The rule stated by counsel, and the ease of Booted v. Gzelig, 
Supes, relied on in support of the rule, de oot apply te the ease at 
bar, The question presested by the plea of the defendant in the 
case st bar is not whether the defendant merely had knewladge of 
the alleged unlewful purpose of the plaintiff, but whether the 
Pleintif? attempted te induce the defemdtant te join the plaintiff 
in perpetrating a freud on « third party, end ehether the plaintiff 
refused to accert the bage wolese the defendant joined with the 
Pleintiff in perpetrating the fraud, Im the enae of Hoefeld v. 
Oxelio, supra, the court expreseiy stated (or. 192, 153) that the 
lease wider conaiteration in that case “was net shown te have been 

emtered inte with the imtention of uweing the premises for an wilawe 

ful sursere.” If the 4efendant im the eaee st bar had Joined with 

the plaintiff in the alleged freautcelant scheme, the defendant wowkd 
have been aeting in concert with the plaintiff #&th an actual intent 
. te commit « fraud. 
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Ve are clearly of the opinion that if the preponderance 
ef the evidence suutaine the plea of the defendant, the ylaintirr 
cannot recover. 

The evidenee ins sonflieting. 

W. A. Tuyner, in behalf of the defendant, testified 
that he was the branch manager of the Chicage office of the defend 
ant, the Riegel Gack Company; that the defendant morufactures and 
selle gotten bage fer different concerns, including the Universal 
Portiand Cement Company; that in menufacturing the bags the brand 
on the bags is someatines misprinted; that these defective bere are 
throm acide until the season ie over; that then they are “aa after 
the ericiual brand in eameslied. The testivony ef Turner ehaws that 
after the execution of the contract he had several conversationswith 
Jaeob J. Cohon, treaeurcr of the Jerome Trading Company. Te gube 
ttanee af these conversations ic ae follews: Cohen asked Turner vhat 
brands were en the bage, Turner said be ecowld not cive the informa- 
tion because there were various brands. Coben asked Turner if there 
were any Universal Portiend Gement Company bage. Turner stated thet 
he guevsed there were about 25,0066, Cohen suid, "I would like to 
have these bare shipyed te me fust «9 they are, witheut being cane 
#elled out." Turner said, "We can't do that." Cohen replied, | 
"Otherwise I ¢an't wee the bage.* Turner maid, “If you can't use 
the bege the ingldent ia aleeed,* Cohen sald, “I see ne reason why 
vou enn't ship ther with the ericineal brands on them.” Turner re+ 
pitied, "Theat is a rather etrance reaveat. If yeu sre going to dispose 
of the bags im a legitimate mamer, it won't haym them in any way to 
cameel the printing. It deean'+ berm the cloth, It doeen't detraet 
from the contents ef the bacs evubie contents: the bage are just as 
large, the cloth is just as strong. Ye can't sell somebody «lae's 
Prand. We can't ship the bags with the original brand on them," 
@ohen oaid, "I can't use them." Turner aaid, "If we comply with 
Your request, we would be a party to fraud. We wouldn't consider 
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that for a moment.” Cohen replied, "I know it would be dishonest, 
but 1¢ doesn't pay to be honest,” Turner asked Gohen in what way 
he could dlepess of the bagea if they were suipped with the original 
brands, Cohen repiied, “I know someone oonmeacted wlth the Umivereal 
Portian’ Coment Company that would work with me and we could slip 
these begs in through a side door process and collcet twenty-five 
cents apiece for thea," Turner eaid, “We absolutely refuse to be a 
party te a deal of that sort an¢d the incident is closeed:" that in 
the oresence of T, M. Gallia, the treasurer of the Riegel Sack 
Company, Cohen seked hin, Turner, if he would comeider chipping the 
Pagn with the original brands on them; that he, Tarmer, an4 Gallie 
eaid no; that Galile asked Cohen what was the cbjeot of shipwing 
the bage with the original brends, wid imat Ushen said, "You have a 
enanee te print up thease bage vith the twentyefive cent merk en them 
and ship then te 4 man Like whe knows how to diepese ef then, aa I 
kmow how to ¢o it; ond I can wlip thee in throuch « back door 
process te the Cement company and colieet twenty-five cents apiece 
for them and slip you eame money on the side;* that Gallle eaid, 
=e refuse te te a party te that, * 
furner teatizt of Auk Sohen to14 his thet if he would 
#hdp the bags with the origina] brenda on them, he, Cohen, would 
@ive him 62000, Turner enid, “I think you ure a damn eresk; you 
have admitted it. You can go te hell, and I om through with you. * 
: . T. A. Galiie, the treasurer of the Riegel Saek Come 
“puny, wae present at one of the conversations between Cehen snd 
i Turner, Gnilie'e tevtimemy is eubatantialiy the same as Turner's, 
“with the additional statement that in anower te Gallic's question 
how cohen eould earry out the plan without the people seeing that 
© heage hud pot been uead for coment, Cohen said that all you have 
€o is te put the baga through cement and nebody would know the 
flerence. 








Jacob J, Gohen, the treasurer of the Jerome Trading 
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Company, testified thet he hed conversations with Turner after the 
execution of the cuntract. Cohen testified in substance that Turner 
said he was informed by his New York office that their lew department 
would not sllew the Riegel Sack Company to ship bags without being 
geneelled; that Turner said that the Univeresl Portland Cement Come 
pony baga had a registered mark on them an? that thera were sixty. 
five or seventy thousand bage of the Universal Portland Cement Comm 
pony and the remainder were bags of the “Atlas, Lehighe or Santern 
brands;* that he, Cohen, sald, "If you will find out what your New 
York plant will charge for stenciliing these bage for the customers 
i huve wold to, we ean turm thie bag inside eut and stencil. them;* 
that he, Cohen, never got the price on that; that he, Gehen, told 
Turner that the bags eoulé be marked with a red ZX on beth sides; 
that Turner aaid, “He, we oan't do that, e will Rave to blacke 
the bege from top te settom;" that be, Gohen, said, "2 can't use 
the bage blackened up. I bought new mleprint bags;* that Turner 
said he would Let him knew; that Tarner told ‘im ever the ‘shane 
later, several weeks after the first eonvergation, “to @o te hell;* 
that in another conversation with Turner, Cohen suid, “I want these 
baga and I want you to whip thes out;" that Turner said, We will 
have to blacken them;” that he, Cohen, said, "I will tel) you what 
you 40; you ship 11 these bags, the Universal, Lebigha, Atlas, 
whatever brands they may be, to the Univereal Portland Gasent Com 
pany end that will eave you the job ef blackening wp the bage or 
making any & marke on the bage os anything like theat;* that Turner 
ead he wousd Let him knew; that Turner sald, “I could use bags 
mode out ef remientes with double seame om themy" that he, Gohen, 
said, “1 eouldm't wee them; I want the bags I bought end nothing 
olee;* that in August the warket price of baga went up; that he, 
Turner, di4 not any that the bage would be “obliterated and the 
writing canecelind;* that he, Gohen, 414 mot tell Turner that he, 
Cohen, could put the bags through a back door preeens by some one 
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who was favorabie out there who would accept for the company; that 
he, Cohen, 414 not offer Turmer 32000 if he, Turner, would get the 
bags for hin, Cohen, umeancelled; that he, Gohen, 4i¢ net any it 
did not pay to be honest; that he, Cohen, was after Turner ail the 
tins to ahip the bags; that in the first port of September Turner 
finally said that he would mot ship the bage; that he, Gohen, did 
mot te11 Turner in the presenes of Galile that he wonted the brand 
Left off of the bage ac that he soul’ get the bage im the hende 
of the milisa without any marking of amy kind. Cohen denied having 
mad — atatenents atiributed te hia when Gallie wae present. 
Sarl V, Aldrieh, an employee of the (miversal Pert. 
any, testified om behalf of the claintiff thet 
omly « customer ef the Universal Portiand Coment Cempany «he has 


Land Cement Gon 





actually used Baga of the company is allowed the price charged by 
the company for the bag if the bag ie returned im good condition; 
that Cehen could mot get 96 cents a tag in the regular course of 
business; that the only poasible wsy it could be done would be by 
counterfeiting the 25 cent mark of the bag; that the Jerome Trading 
Company ia not engaged in the business of baying omnent and dealing 
im cement with the Gulivereal Portland Gewent Company. The plaine 
tiff introduced the two foliowlng lettere in evidener, which the 
Plaintiff wrete to the defendant; 


Te have waited with patienee for yeu te deliver the one 
hundred thousand misprint bags ae per our contract ef July oth, 
1971, These bage were supeosed to be shipoed July 20th or after. 
ae you have failed to 40 mo, we heave already civen inetractions 
te our quetomers to whom we have gold these new migerint bags te 
go gut is the epen market, buy up these bags on’ charge our ae- 
count whith same and in turn, we will aherge your account with 
whatever 41ffrrence there shoul? be plue our erefits om same.* 


"Snclosed find invelee for our profit for non-delivery of 
one hundred thousead misprint sacks purchased from you which 
you refuse to deliver, either because you 4i4 net have this 
material om hand or on the lame excuse ef being branded +i th 
some mili’s mame, waich you refuee te ship, this is a soor 
exeuse for non-delivery, Also wich to call your attention 
that (f we do met reasive check within ten days after you 
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snl * ve invoice from our enstomere we will gharge same te 
The plaintiff eleo introduced in evidence a Latter 
from the defendant te the plaintiff whieh was in reply te plaine 
tiffs letters, The letter of the defendant is a history of the 
tranenetion, and is mbetantialiy @ summary of defendant's testie 
mony. 
| The rule is « faniliur one*thet where there ie a oon- 

dvariety of evidence and the testimony ty fair ond reasonable in- 
tendmwent will withoriae the verdict, evem theugh 1t may be against 
the apparent welght af the evidenee, a reviewing court will not set 
it aside.” 295 111., 78, 48. 





from « vensideration of the evidence we are of the 
opinion that there is euffictent evidence te euatain the plea of 
the 4efendant, and thet the verdict eof the fury ia not sunifeatiy 
agatost the weight of the evidence, 

: Coundel for the plaintiff maintains that the verdict of 
the jury is the result of passion omd prejudice, The mecifie 
grounds ef hie contention are that defendant's counsel on the trial 
asked improper and prejudicial questions ef witnesses fer the plaine 
tiff, oid made improper revarke in his arguaent te the jury. One 
of the questions complained ef io as fcllews: “Sew such business 
is there in it for you to come here as « witness?* We think that 
4% is obvious that the question de net suffiolently prejudicial to 
vequire a reversal of the Judgment. The other question complained 
of wus not objented te on the trial, The rewarke to the jury which 
it ie contended were prejudieial were mot obfected to, 

Gounsel for the plaintiff further contends that the 
‘trial court erred in inetrueting the jury. Ye have examined 
ag 's objections te the instrestions end we do not think that 
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ony of the inetructiona objected to are eufficiently prejudicial te 
justify a resmandment of the cause for «a new trial, 
Yor the rearone stated the judgment is of firmed, 
AFFIRMED, 


Matehett, ?. J., sm ReSurely, J,, concur, 
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VINKOSLOW CELIC, 


ve iy | APPZAL FROM OYKCUTT coURT 
ny 0 ai | GES 7 
mw rox cum mimo cara, } 2 34° T ANG 4S 


GR, JUGTIGH JOMESTOR DELIVERED THA GPIKION OF TH: covAT, 


Thie 1s an appeal by the defendant, the dew York 
Gentral Railroad Company, from a jJudguent im the sum of $11,835.33, 
in an action brought by the plaintiff for persenal injuries alleged 
to have been caused by the negligence of the defendant. The plains 
tiff wan employed by the defentant as a section hand on what is 
known ag ao “hump treek," on? was working fer the first time in the 
"Giraon Yarde* in Indiana, at tho time thet he wae infured. The 
“hump track" is used for switdhing purposes. It is an inclined 
track, Cars dencend the incline by the foree of gravity, and are 
switched to the 4ifferent tracks for whieh they ere intended. The 
gare deecend the incline at irregular intervals varying between 2, 
3, 58, 15 and 20 minutes. The plaintiff was etruck by one of the 
care ae it descended the inelins, Yhere was nothing to obstruct 
the view ef the approaching car. At the time that he was struck 
the plaintiff was on the “hwap” track, stooping over sheveling 4irt+ 

The plaimtiff aliegea genermily that the car was “nege 
Aigentiy, onvelestly and improperly" operated; and alleges specifical 
ay that the car wae negligently and carelessly operated at *a rapid 
| Yate of speed, and without giving plaintiff any warning" of its ape 
proach, The defense of the defendant is thet the injury of the 
plaintice was not ¢ue to any neglicence on the part of the defendant, 
but was due te the sole and preximats negligence of the plaintiff. 
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The plaintit? testified substantially that on the day 
of the accidemt he went to work at seven o'oleck in the morning; 
that he had never worked on the track or done that kind ef work 
wntil the day he waa hurt; that he worked on the “hump track the 
entire werning before he wae hurt; that he did shevel work; that 
the accident happened about threes etclock in the afternoon; that 
he wae shovelling Just the minute before the ear hit him; that 
the ear was three feet from him when he firet knew that it was 
coming; that there were three other mon vwerking with him; that 
Ramonda Cagela, ome of the men, was the nearest te the ear: that 
he, the plaintiff, heard sumebedy about three foot away "*boller® 
before the car hit him, the plaintiff; that the ewiltebmaen on the 
ear was “hollering* end shouting st the time; that he, the plain+ 
tiff, did not know where the "boas" was at the time the ear hit 
him, the plaintiff; that while te, the plaintiff, was working 
there that day “oure had gone along frequently that he had to 
get out of the way of," tout those care “were sent by every five 
minutter; that they were always “sent by fust the eae « sometimes 
from five to three minutes, sometimes two minutes in between; that 
when he went to vork on the “hump track” hie “bess® told him he 
would have te look out fer the cars, 

The following queations and wmewers are shown by the 
ahetract: 

"2. On the other times on thie day, before the time that 
you got hurt, vhen «a car woul’ come along there, yeu had te 
get out of the way, 414 somebody give you warning that the car 
van coming? fell rhe te ned or shake his head in answer. 

Ae Bae 

UR, GPSMGHR: Let me put the question another way. On 
other times, not the time you got hurt, but other times that 
day when care game down there, did somebody shout to you or 
give you warning that they were coming? : 

A. Yea. At other times the car would be fifty feet away 
when the boss would give « warning. — 

MA, 5 @ time you got hurt, the time the car hit 
you and you say you heard the car and heard the shouting when 


it was three feet away, what did you try to de then, or what 
aid you do then? ' : 
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' PLAIRTIV"'S INTERPRETZA: When he got hurt’ 
WR, SPENCER: Yee, when he sew the car three feet away 
A. I was looking out for myralf. I tried to get aay 
from the gar. 
% Did the boas before several of theses care cane along, 
when they cane along before the car that hit you, 414 the boss 
tell the men, ineluding you, to step away from the tracks? 


. * 
: & Did the bear teli you not to work on the tracks then, 
that there were cars coming slong there? A, Bo," 


Ramenda Cagola testified om behalf of the plaistirr 

im substance that he saw the car hit the plaintiff; that 4¢ come 
down the “hump” going east; that right at the time the plaintir¢ 
wae hit he, the plaintiff’, had « shovel in bie hands and was 
"“seratching up;* that when the car was about five feet <way sone. 
body “hollered” « "yelled" at the vlaintiff te “get out of the 
way;" that there was 5 man on the car; that the car waa going 

abeut fifteen milee an heur; that at the exact moment when the 
Plaintiff wae hit, he, the witness, vas watching out for himself; 
that he did not "heller® at the pisintiff; thet it was nene of 

hie, the witness', business; that the "bese*® is supsesed te watch cut 
for the men; that the bower war there; that the cara came down the 
line “pretty frequentiy* that morning; that “twenty, fifteen 
minutes « car would come over a1] the time « one after anether they 
eane down there;* that there was a car just shead of the on .. - 
the plaintiff and there was one coming Just beaok of it; that the 
boss looked out for the men, what they 4o sbowt it; that he "hollered 
to us, “Watenh, boys;” that when the car would come about twenty feet 
“away he would say, “Watch out, boys;* that ordinarily when the boss 
| Would give the warning to the wen the car would be about twenty 
feet oway or maybe twenty-five; that the*"bess did not warn us 







every time a car came along, but ost of the time he heilered to 
us ta wateh out if the men were in the way;" that theese cars onme 
tune every two or three minutes; that somotimes the men would get 
| may themselves; that the foreman was close te him, shout three feet 
: way, and yelled, “Look out, boys" when this esr was coming; that 
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the plaintiff waa sbout fifteen or twenty feet nearer the car than 
the witness wae; thet the plaintiff didn't know the ear was coming 
on the track, 

Martin Theis, om behalf of the defendant testified the 
om the day of the accident he was bess or foreman frem one o'cleck 
en; that the plaintiff wae working under bis orders ai the time of 
the acelident; that the plaintiff had not been working under his 
orders all dey; that it was just after dinner that the plaintiff 
Was under his orders; that the plaintiff sad never worked for him 
or under his orders before that day; that he, the witness, hed 
never seen the plaintiff de ay work like this abeyt the yards be- 
fore that day; that it wan the firet day he worked there at that 
kind of werk; that he, the witness, warned the men te get out of 
the road of the care; that he warned them ae goon as one of the 
eare cane down to etep out and etey out wntil the ears "go by and 
until I tell them te cet im;* thet he gow the visintiffhit; that 
there wae one ear that he knows of that went over the “hump* before 
the ear that hit the plaintiff, and that there say heave been seme 
more; that 1t met have been 180 or 166 feet, or something Like 
that, from the cer that hit the piaintiff te the car that went ever 
before that; thet there was one sore car following the car that 
hit the plaintiff; that there was « wan riding on the front of the 
ear that Ait the plaintiff; that he, the witmess, was shout ten 
feet or something like that from the plaintiff when he was hit; 

that there were only two men in the eung that was working at the 
time of the accident, end one man had gone after water; that he, 
the witness, gave the plaintiff warning about the care coming down; 
that he, the witness, said “Look cut, boys, stay out of the way of 
| the cars coming,” and that then the plaintiff stepped over and got 
hit; thet the plaintiff *furt ¢4ida’t Listen” te the warning; that 
the car that hit him muet bave been going about ten miles an hour, 
something Like that; that it is about 300 feet from the tep of the 
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“hump" to the place where he was hit; that there is no obstruction 
to the view from where the plaintiff waa hit to the top of the 
“hump;" thet when the plaintiff was hit he was steeping over with 
his shovel on the track trying te get a shovel full of dirt; that 
he, the witness, wae within ton feet af the plaintiff; thet he, 

the witness, called to him ond told him that the ear was coming; 
that the car must have been about 1600 or 136 feet, something Like 
that, from the plaintiff when he, the witmess, called te the 
Plaintiff and told luhm the car wae coming; that he, the viliness, 
hollered” at the plaintiff when the ear was at the “hump ,* which 

ie shout 300 feet from the place of the accident; that he “hollerea* 
at the wlaintiff again and tried te get him out; that besides the 
warning to plaintiff he tried te grab him, tut that he sowldn't grab 
him in time; that he, the witness, said “Look out, boys, there is 
anether ear coming; #top until 1 tell you to get im againy" that 
the plaintiff didn't de it but kept om at work; that the *huwep* is 
abeut the moat dangerous glace to work around Gibson. 

Rett &, Theis, on behalf of defendant teatified that 
he wae the boas of the plaintiff at the time the plaintiff wae hit; 
thet Wartin Theia, the son ef witness, was another foreman working 
with the wlinese at the time of the secident; that he, the witness, 
Ald not vee the accident, but that he saw the sar that hit the 
Plaintiff; that he, the witness, was on the opvesite side of the 
track from here the plaintiff was werking; thai the day of the 
mecident was the fireat day the plaintiff had worked for the witness; 
that when they started to work that sorning at seven o'eloek he, the 
witness, gave every wan instructions te look out for the cars on the 
*hump” because 1t was a dangercus plage to work; that he told them 
mot to get “in the track until I tell them;" that the plaintiff was 
present when he guve those inatructions; that et the time the plaine 
‘t4£T was hurt there was one car coming over the “hump” and there were 
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some fellewing; that at the time plaintiff wae hit he, the witness, 
was about 30 feet avay; that the firet car that was follering the car 
that hit pleintiff eas about 200 feet wo « pretty near up te the 
“hump. * 

Prank O. Colgreve, a witness on behalf ef the defendant 
testified that he sav the seeident; that he was sitting in the 
ewiteh shanty; that he wee the ewiteh tender at the time; that 
whenever the ears came off of the “hump* there he threw the ewltch 
end awitched a car into the portiqular track that it belonged to; 
that he wae about 30 feet from the plege of the aculdent; that he 
saw the plaintiff juet before he was hit; that the man working 
along the track would get out of the way every time a ear would 
come down; that thie time when the var came over the plaintiff 
fJast happened te be down there etooped ever; that the foreman was 
leaning against the ralling of the subway about five feet frem the 
plaintiff; that he, the witness, turned hig head and 4id4n't leok 
at the ear whem it hit the plaintiff; that the ear was about ten 
foet aray from the plaintiff when he, the witness, last noticed it; 
that the plaintiff suet went im the track as the ear came down; that 
the foreman had werned the man te get outeide; that the ear wae at 
the tep of the hill about 300 feet away Whom the plaintiff was out 
of the way of the car, clear ef the track; that up to the time the 
car got within ten fect of him he was in the clear about two feet 
from the track; that then be @tenped inte the track wm the car hit 
him; that there were some care that went over the “hump” before the 
ear that hit him; that the car thet hit him was going about eight 
miles em hour; that when the cars ceme down the men always wait 
wntiil the car gete en top of them and then they step out of the way; 
that the sen work whenever they get a chance; that he has seen many 
ef them step im towards a moving car. 

Claude A, Garnett, a switehman, testified on behalf 
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of the defendant that he was on the car that struck the plaintiff; 
that he first saw the plaiatiff tweaty-five or thirty fect away, 
just of he stepped im the track; that the plaintiff was bending 
ever with hie ahevel the firet time that he, the wlinces, neticed 
him; that he, the witness, “hollered® at him to get out ef the way; 
that the ear was going about eix or eight miles om hour; that he, 
the witness, hod hie honds on the brake; that there was a cer pree 
geting him over the “huwp" down o distance ahead of him; thet there 
wae a car following him; that besides yelling at the pleintire, 

he, the wliness, tightened up hie brake an4 tried te step. 

Andy Madrid, om behalf of the defendant tectified 
that he wae working in the game gong with the plaintiff; that he 
aid not eee when the car struck the slaintiff; that the fereman in 
the presence of the plaintiff teld them that morning, "Boys, go te 
work on that hump," and he said to wateh out in there, that it was a 
very bad pleee; that ene car had gene dowm before the car which hit 
the plaintiff; that he sew the plaintiff before he was hit; that the 
foreman, Martin Theis, said, “Boys, hera ie a car coming from the 
hump;" that the plaintiff wan atending on the aide juet where he, 
the witnese, wae standing; that he, the witmoss, does not know what 
the plaintiff 414 next; that he 414 not eee the car hit the plaine 
tiff; thet « ear came every five minutes, something iice that; that 
fometines it vould be longer, semetines shorter; that shen a car 
rows come along, before the car that hit the plaintiff, the "bess 
would tell ae boys te wateh out, und we would get away, the slaintig 
with the reat of ua;* that before this car that hit the plaintiff 
enme, the “bese onid for us te stay away until he cives the order 
end then te go to work;" that the "boas tried to get held of the 
plaintiff but it was a Little hit tes Late. * 

The plaintiff intreduced testimony to the effeet that 
Madrid, in « conversation befoxve he testified, had made the fol- 
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lowing statement; "All I cee we worked an the trask ami the boas 
always yelled, "Lock out, wateh yourself’, boys,' aad they ali get 
evoay from that ¢ar and they went back te werk. Gelic was the first 
one that got on the track ait the boss hollered, but he was toe 
iate and the ear hit him. Ag the cay hit him I helped kim un, put 
water on hin,” 

The question chether the defendant was negligent or 
net is narrowed down to the single issue whether sufficient warning 
was civen to the slaintiff ef the approaching eax. Coungelh fer the 
plaintiff eays “the o&ly debatable question in this ease ia: Yas 
the warning given to plaintiff eaffieleast te enable plaintirf to 
get out of the way of the anoreauching oar?* 

The nesition which esunael fer the defendants asewe in 
regart to the question whether the plaintiff wae warned of the ape 
wroseh of the car is thie: That the 4defencant was under ne legal 
auty to warn the plaintiff ef the appreach of the ear; but that, af 
& matter of feet, eulfficlent warning was given, The question whether 
the defendant wan under a legal duty to give ressenable warning te 
the plaintiff of the approach of the sar, depends apon the question 
whether such warning was required wader the general rule iapesing the 
duty om an employer to use reasonable care for the protection of his 
employees. Uimred Coal Ge. v. Glurk, 197 11i., S14, $16; Bonmate v. 
Peebody Soa) Sq., 249 111., 492, 425. It has been expressly held 
under the federal Employer's Liability Act that the exmloyer owes 
te hie expleyees the duty ef exercising ordimary care for his ame 
Ployees’ safety, DeBaur v. Lehigh Velley 3. Go., 268 Fad, 964, 
966; Reed v. Director General, 253 0. 5. 92, 5. 


On the evidence im the case at bar the cuestion whether 





ordinary or reasensble gare reeuired the defendant te give the plains 
iff warning of the approach of the ear, is a question for the jury. 
In our opinion the evidence woulé not justify us in holding, as a 
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matter of law, that the defendant wae net under a legal duty to 
give the warning, The place where the plaintiff was working was 
en extremely dangerous ome. Uertin Theis, the forenm for the 
defendant, who testified on behalf of the defendant, said that 
it was “about the mont dangerous place to work srownd Gibson, * 
The evidence shown that the cars descended the "hump" track 
aontinuovely ‘?uring the day, at irregular intervals varying from 
two to tventy minutes. The day of the weoldent was the firdt 
day that the plaintiff had Py ys im the werk in question. 
Be wae shovelling dirt en the “hump” track; an4 the nature of the 
werk would mot pormit him adequstely te preteet bimself in the 
Gircusstences, It is ebvicus that he could not do his work ef- 
fieiantly ond at the same time keep « lockout commensurate with 
bie dengersus situation. At the time that he was struck by the 
car he wae stooping over shovelling dirt om the “huep” track. 
Although eouneel fer the defendant deny that the defendant wae 
wider any lsgal 4uty to give warning of the aporoach of the ear, 
it is a significant facet that the twe foremen were oresent when 
the plaintiff was injured, and hed been giving warning of the 
approaching cars, and one of the foremen had actually warned the 
pieintiff ef the aperoach of the car in question, Apparently 
the defendant recognised that warning shewl¢ be given, and in 
fact gave warning, although defendant maintaine thet warning 

was given gratuitously. Counsel for the defendant cite a number 
of cagee which they maintain supsert their sententien that on the 
facts in the ease at bar the defendant was ubder me legal duty te 
warn the plaintiff of the appreach ef the car. The cage on which 
they mainly rely ie the ease of Aerkfets v. Rywayhreys, 145 U. 5. 
418, They assert that “the facts in every eevential partiouler 
bring thie case clearly within the principles announced in the 
Aerkfets case." We do not agree with counsel, in our opinion 









et Sted dened « tehaw fem eer — — 
4 lron oon ViUatele pdt, ante s9ede act, .gakacew ett erby 
* _. ee 292 deserve? off ,olodd a a soo —EE eons —— 
path kien ytunhsw tee edd RO. Vieted oo bedtaoney os ema teb 
3 Atouote bavota Maew a ae ao at saan ata teada® 4 owed 
aes Soond “qeus™ odd Hahuaowod wae ox? Pets seer wees | 
tere omimar adercedal watepots? te gyeh ptt ging. nianent⸗ 
— m ox? caw aaat aade a · Su veh ea —D——— — 
- sSgttemee. sh tiow edo sh Heys gup\geve Bont: nueneti oh 498) ae 
: —* te state ois oe pusue "qed" adi me belieg | 
;  $8F Bi Tisem ks Jaesorg gt waiosapene orks 0 kane: son heer 08 
ate akow eft of fom bien od Gadd 
<p alka be eteuranncans s1ehaek eek eke oman 0th tetben ehinbeRy 
aed gt tguete caw ant tod? gale ont Oh, sao taausie cucregih i 
ihe gad edt ae dtd pal soerertn, iain) pad a 
% $e taadow'ted od? fade qaed samhatted ont veh dow J— 
—— — 
elt he galore gain ky meet dad — Rt 
ae — — ah we est he soooten att 208 
wk hag (aor ky ad Siverh andamew tase DoRkngow 
eles tate amtatatam tmaben cen Agate : 
Mi gedeen © adtp tesiawheh ont oot Sonngod. ota 
x odd we sada aolineians ales: treaqes abe bosh.am “gel 
ee ee õa ¶ * 
te | | 


































elle 


there is a material difference between the facta in the tye 
gases, Yucts in the case of Agrkfets v. Huwophreys, sunrs, which 
Glearly distinguish that case from the case at bar are thease: 
The plaintiff was a repairer ef tracks, who, at the time he wae 
injured, wae working alene, not with ethers. There was no fore- 
man present, The plaintiff had been employed in the vork sbout 
@ightees months and was faniliar with the mamner in hich the 
work was done, Ke was working on the tracke in an ordinory 
ewitoh yard, not on a “hump" track, which is a trask that is 
considered wousually dangerous. | 

We are of the opinion that there ie enfficient avie 
dence in the case at bar to warrant the jury in finding that 
the defendant was under the legsi duty te give rensenable warne 
ing ef the approach of the car. 

Tre inquiry that fellows is, was the warning which 
the defendant gave sufficient in the elreumstances, fhe pree 
eiee Lesue involved in this queation is, whether the warning 
was given within a reasonable time te afford the plaintiff an 
oppertunity te avoid the approsghing ear. fhe car was going at 
& Yate of speed verlously estimated by the witmeases at 6, &, 

10 and 15 miles am hour, According to the teetimony for the 
defendant, the flreman, Martin Theie, “ealled to” the plaintiff 
when the car waa sbout 1%) feet away, and aleo “hen the ear was 
*eleose”* to the plaintiff; the #witehman on the sar "*hellered” 

to the plaintiff when the car was about 25 or 30 fest avay, The 
Plaintiff testified, om the ether hand, that the ear was three 
feet from him when he first saw it and first heard the “shouting* 
or warning, -Ramonda Cascla, a witness for the plaintiff, testi- 
fied that the car wae about five or six feet avay from the plaine 
tiff when "somebody yelied” at the plaintiff; thet ordinarily 
when the bess Would give warning ef an sporoaching ear, the oar 
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would be about twenty or twenty-five feet away. The fact is une 
Aleputed that the plaintiff was on the track steeping over shovel- 
ling diyt when he was struck. The theory of the defendant is that 
the plaintiff suddenly stepped from a place of safety onto the 
track in front of the car. There ie evidence which tends te supe 
port this contention, There is evidence, however, whieh would 
vender such a contention teprebable and imeredible. Ye de not 
deem it necessary to review in detail the facts relating to this 
iseue, as we have previously set out fully s11 ef the material 
testimony in the case. 

Cowisel for the defendant argue that “fhe fereaan and 
setvants of the defendant were net to presume that a man oaceupying 
& place of safety would suddenly step inte the path of impending 
danger." From the verdict of the jury it is evident that the jury 
@id net adopt the defendent's theory of the aecident. Im eur opine 
fen there ie sufficient evidence te sustain the verdict of the jury. 

Gownsel fer the defendant further contend that *the 
Piaintiff aseuned the riske of Kis employment, including the danger 
of being gtruek by a oar,* If the aontention ef counsel for the 
defendant is correct, then the plaintiff, as a matter of low, vould 
be barred from maintaining hie setion. Sut the eontantien ef eoune 
eel for the defendant is concluded by the views whieh we have pre+ 
vieusly expressed, Since we have held that there is sufficient 
evidence to suetain the jury in finding that the defendant was 
wider the legel duty te give the pisintiff a reascnable warning of 
the approach of the car, it necestarily follows that we must hold 
that the plaintiff did not asewe, as one of the risks of his em« 
ployment, the dauger of being struck by the car, [If the defendant 
was under a legsl duty to give reasonable warning te the plaintiff, 
the nenecompliance with the duty by the defendant weuld not be one 
of the risks aBswmed by the pisintiff. Boenate v. Peahody Gomi Ce. 
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Supra. Im arguing the question of assumed risk counsel for the deo 
fendant contend that there is no evidence of o definite, wniform and 
certain custom ef the defendant te warm the mes of ayproughing care. 
Cowie] for the defendant further contend that the court erred in 
wet allowing the defendant te shew that there was ne such eustem. 
The twe positions are net consistent. If there is ne evidence of 
uch & custom, there wan ne necessity of introducing evidence thet 
there wna not such a cuetom., But aside from this, the ousetion 
whether there was or wan net euch a custom is ieraterial in the 
view we heave taken ef the enge, Even if there wns not « custem of 
giving reasonable warning of the approach of cara, aceordine te 

the opinion we heve reached the jury would heave been justified in 
finding, om the evidence, that it wae the legal duty of the de« 
Pendant to give such warning. 

The Simal contention ef counsel for the defendant is 
that “the negligence of the plaintiff was the scle and proximate 
cause of hie injury.“ in considering this question it may be prover 
to state that under the Pederal Beployer's Liability Act, even 
though the plaintiff's negligence contributed with the defendant 's 
Regligence te onuse the injury, the plaintiff's right ef aetion 
Would not be defeated, The plaintiff's negligence, if any, may 
only be conelidered in mitigation of damages, “It in only when 
Plaintiff's act is the sole cause « when defendant's act ie ne part 
of the esusation « that defendant is free from lisbility under the 
Act." Grong trunk Ry. Se. v. Lindesy, 733 7. 3. 42, 47. 

Since we have held that there is sufficient evidence 
to sustain the verdict of the fury that the defeniant was negligent, 
it legically follows that we must held that the olaintiff's negligence 
if any, was mot the scle, proximate cause of bis injury. 

Yer the reasons stated the Judguent ef the ¢riel court 


ie affirmed, 
| APFIRKED, 


Matehett, *. qe, and Meturely, Tax eonecur. 
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CORNING GLAGG WORKS, nati, 
m corporation, APPEAL PROM 
Appellee, 
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CHICAGG GLASS Propyets Cee 
&® corporation, 
Seppe. Laat» 


WR, JUSTICE JOMMSTON ALAVeRED THe OPINION OF THE coun 
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This ie en appeal ty the defeniant, the Chicego Glase 
Predugte Company, from a judgment in the Pundeipel Court ef the 
City of Chicags, in favor of the plaintiff, the Corning Gliese 
Compeny, in on action on a contract involving « ease of the 
firet class. A statement of aleim wen filed by the plaintatt — 
olieging that the defendont wus indebted to tho plaintiff an 
the sum of $10,195.70; and aleo alleging om account #teted. 

‘the defendant filed am offidevdt of merits which was stricken 
from the files by order of the court. Am omended of fidevit of 
merite was filed by the defendent, and thet else wee stricken 
from the files, A @efounlt was thereupen entered against the 
defendant; and domagese were aacegoed agednet the defendent on 
*the evidence contained in the offidevit ef pleintiffts claim," 
in the wum of $10,175.70. 

The principsl grounds on which the defendent asks fer 
® vevergal of the judguent ave ae follewe: Piret, thet the 
etatenent of cledm dees not state « cause of action; second, 
that the of fidevit ef cleim io ineufficient; third, that the 
trial court “sbised ite diseretion in assessing damages 
Amme@iately on the sole Danis of the affidavit of claim, and 
without giving on opportunity to the defendont to be heord — 

e the question of damages.” 
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The statement of claim end the effidevit of claim 
ere in substence on fellows: 


"STATE OF ILLINOLS 
GLwY OF CHICAGO BBe 
VIRGT OESTRICT 





SERST CLASS « STATE? amp AFvIpavit oF 
PLAINTEVY"S CLAIM. 
IM THE MUNXCEPAL couRnT oF cHTcso0, 


Serning Gless “erke 

& corperstion, ; Piret “Less Bo. 562284 
WGe Sleadm fox $10,800, 

Chicage Glass Products Ce., 

a corporation. : 


Plaintiff elieges that on, to wits the dates 
hereimafter set fo the defendant eee oe 
the ——— Pai pn wares ond —— at 
orrent merket prices which vere the sgeeed 
prices of Ph merchondice shew in “yor ata % end 
promiacd and agreed to pay therefer; that a 
the plaintiff delivered te the defendent the —— 
merchandise to wits 
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20,195.70 


bers gl often reoneeted by the pleintifr 
to make oma oad omownt, the cume hae not been 
paid, wherefere plaintiff cuci fer the sum of ete 


That on to wit the Gnd doy of Aprdl, Aole 1925, andd 
account Became om account stated, ssid omgunt having been 


ca Wy the defendant te be correct and the defendant 
to pay some. Theat there is due te plaintiff 
yi the date of judgment. 
STATE —— 
County as 
oLTy ore qeaae 
ro Hy rage Dagens firet duly evern, on osth 
etetes that phe Ly the duly cutherised agent + of 
phaintaff above entitied couse; that he hae 


Imowledge of the facts; thet said cxuse is = suit fer 
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the recovery of money | thet tee nature of 
plaintart's ** ee —* * get forth ond that 
there * due te the plaintt? fram the defendant, 
after «al a te defoniant oak ite just eredits, 
deductions neteqtfic the mum of Ton Thousand, 
te ares — ialars and 10/200 

* 


im disouseing the quewtion whether the statement of 
@laim states u couse Of action, ounce) for the defendont ergae 
that the statement chowld »e tested by the rules governing 
declarations ot commen Law, simoe seation 26 ef the Municipal 
Court Act provides that cases of the first clases shall be 
eomcenced end prosecuted in the game manner as suite and proceed 
ings in the Chrovit Court, wtlees the Muniedpal Court ohall adept 
Yales providing that the practice in comes eof the firet clase shal 
be the seme as enwes in the fourth clees; thet the reeerd doex not 
shew that the Municipsl Court hes adopted exch miles, «ond thet it 
4X1 not be precumed thet such miles have beon sdopted by the 
Hunicipsl Court. Counsel fer the plsiniict im reply contend thet 
the statement of claim alieges « couse of action, even though in 
determining the eufficioney of the etatement, the ruler of commen 
Lew should be epolied; but couneol further meintaim thot the 
wuffieleney of the stutemont whould be decided by the mules ree 
tating ta the caves of the fourth clees, eines according to the 
opinion in the cave of Jub$tz v. Chieeep City Sy. ce 
APRs 487, 493, 494, it must be presumed, im the abecence of proof 
to the contrary, that the “umicips) Court adepted rules providing 
thet the prectice in cases of the firet ¢lese should be the same 
ae dn provided for eases of the fourth class. 

im the view we tuke of the qiestion under disenseton, 
it will mot be necessary for ue to determine, ao one of the 
Yeusons for our deciuien, whether tho rules of the commen law, 
oF éifferont ralee applicable te geaee of the fourth elacs, should 
‘be coreddered im testing the oufficiensy of the vtatement ef cledm 
‘tm the Gane at bar; end consequently, we may preterit a deciion 
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te the rule of decision snnouneed by the Gupreme Court of Illinois, 
im the cane of ivone ve Exnter, 22% 111. 356, the etatement of 


aim, even in » case of the fourth clees, must set forth « esuse 
of section. it ie imeaeterizi, therefore, om the record in the aase 
at bar, whether the Muniedpal Court hoe odepted rules providing 
that the pravtice iu cases of the firet clase shell be the some ee 
ie provided for caves of the fourth olase. Irrespective of thet 
queetion tu: ctotement of claim on the recerd im the present case, 
must state = omce of actdon; and ao the action im the ecce at bar 
ie brought on & contract ond met on «2 ctetmtory right, the omuse of 
ection which mast be: oteted is ao exmse of oction «t common laws. Tt 
would follew that <bere the question of the eufficiency of the 
statement of claim, o« in the eese at bor, is involved in om setion 
On & contract, ené srises om a jucgment ty default, ‘here is ne 
differences in substance betwoon « statement of cleim im « cave of 
the fourth claee end « decgliscveation «t caawm iow, There is a great 
Genk of confusion and uncertuinmty in the decisions of the  ppeliate 
court cited by counes, for the gledinti?ff ond cownee_ fer the defende 
out, on the quevtion gemersliy whether it is necosvrary for a statee 
went of claim in cases of the fourth class t» stete » comee of setion, 
ond if &¢ de net necesoury, whet would constitute « oufficient 
Stetement of claim. “e do not think we would derive much aseistanee 
from a review of these cases. ‘i base our opinion on the rule ef 
decision unmnounced by the oupreme Court im the case of jong Ve 
‘Bantsre Biatae That cace wie an action in tert fer a malicious 
‘Proscoution, tut in sonstrudmg section 40 of the Municipal Court 
Ate waich provides for pleadings im cusen of the fourth elags, 
dncluding octiona on contract md in tort, the court, review? 
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ite decisions in the — — — ⸗ 268 
i211. 305, and Myberg v. City of Guiengo, 21 TL1. 404, ond held 
os follows (p. 250): ‘A statemont of glnim im ectiows of the 
fourts class in thse Manietp.d Court whieh deer net state a comme 
of setion dees not require am enewer from the defoendent, and if a 
Lt ie rendered upon such # statement, it may be 
— ond such # otatement will met, ef iteclf, sustain « 
judgment." The oxuse of sctdon contemplaved by the case of jyegg 
ve Kanter, gupre, ie necescurdiy « cause of action «t eemmen Lew 
for the Yeusom, ot we heave previduchy etuted, that the avtion 
im the cure ot bar fe on action ax sentrocy 
im the ause of Chimay Ve Suieawe “ves 9O-5 supers 
gourt avid (p. 369) that the offect af the aaa in sertion 
45 of the Wunieipsl Oourt set «os “to de avey whih a1 Oh jeetions 
to the statement of claim which wight be wade te « declaration by 
epochal demurrer end tw revegnize only objections coimz te the 
merdte of the cose.” The only real differemee thet wa perecive 
between a declaration st commen lew ond the statement of cl«im 
required im oneen ef the fourth ¢less in the Municipal Court in 
waieh the Judguent ist defeult, is largely « matter of ghresee 
@logy. The devlaratéon at commen lew ordinarily in drafted with 
precision and exactness according to « (¢echviical lagal phraseolegy, 
whieh has been embodied in a recognized formmin. The staterent ef 
|“ Sheim necessary in eoses @f the fourth class, where the judgmest 
he Wy Gefouht, although required to wtate a cmse of cotton, my 
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'“@xprese the comee of ection im omy form vhntover, provided thet 
Che eusentiold clements of the ease of action ora set forth. Im 
modern practice qven « declaration at comuen Ise may olse he éram 
in informal Languege. In the cose oY Milley v. Blow. 68 T1l. 304, 
in @doonasing Common Law plosdings the court seid (p. 308); "The 

* tes a practfce in ine courte of beth thie country smi Gonet 
“Britain is move Ubered wun, At ws anstontly. uch af the 
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teshnicel rubbish has been brushed away, ond the courts left 
more free ond lese tremeeled in the adminictration of justice. 
The tendency of courts in modern times hae boom, ao for as 
possible, to dieponce with mere technics) ferme, so thet there 
is eneugh to oneble justice to be fully amd foiriy odminietered. 
But im pleading, weder the otatute a party hae the right to 
interpoue « special demurrer te plendings, and thus present 
quections of fom * ¢ * ,* 

In the cune of Grage & livde Co. ¥. Soubern, 124 Ill. 
App. 472, the court endd (p. 470): “It ie not altogether easy 
te draw with precision the Lime on one side of whideh wili fall 
declerutions, «hich, becouew of the generality of their lencuage, 
state mo comoo of sotion, wri en the other side declar«tions 
which, fer the some reason, defcctively «tate causes of action. 
Sterting, however, trem the reasonable prepesition whieh is the 
bugis of the rules of pleeding, ce it exists teday, that the 
main purpese of plesding in courte of lew ie accomplished when, 
Wy Yeasenably intelligible allegations, the opposing party is 
efvieed of the sane to be made againet him * * we think it must 
be eedd that after verdict the second additional count in case et 
bar will custein « gudgment, amd thet it io ot the woret « defece 
tive statement of a velid emoe ef sotion.* 

te are of the opinion that the stetement of claim in 
the sace et bar sete forth a emuse of action at common Lowe 

We de mot think thet the statement ef cleim wuld heave 
been goed at commen law on specded demurrer, or on motion in the 
Wamieipal Court, to make At mere specific, wut in cur view it would 
have been good on general demurrer ct common law, eines we are 
of the opinion that it ctates o couse ef action ot commen law. 
fed om the record, om this appeal, the question te be determined 
io whether the statement of claim sets out « couse of action at 
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commen law, The statement of claim io loosely and ineaccuretely 
drown, Wat we think that 44 contadnea the elements which are 
essential to cometitute a couse of action at common law. The 
objection that the wtatement of claim does not state « couse 

of action wee not raieed in the trial court. The ohjection ie 
urged for the first time on this appeod. 1 do permissible to 
vaiee the question for the first time on appesl, (5 Corpus Juris, 
P+ 706); wat in ouch ease the statement of cleim will be con 
etrued liberally omd — * every legel intenudment, 
tig 1. Al4, 129. "2t must be chow thet there ie « * 
absence of an avorment of same foct cavential te the existence of 
the emice of ection.” 3 Corpus Juris, po. 786, 767. “hen the 
statement of claim da compered with the count ef Inde bi tate: 
epcumpest in « declaration »t commun lew, 14 will be seen, after 
all reesonable intendments and premumptiiens are imimlged in fowor 
of the statement of slaim, thet the wtatement of claim ia sube 
atentially the seme ae the count of jndebitetms sommpait 

ttetement of claim contains —— in — thet the plaine 
tiff wold and delivered goods awd werchandiee te the defendant, 

at the defendent's imatanee and request; on eertédn dates; at cere 
tein prices; fer which goods ond merchandiee the defendant promised 
 peyy thet the defendant, although requested, refused te pay; 

te the damage of the plaintiff in the mmm of 910,195.70, The 
atatement of claim deviates fram the custemary form ef « decloratian 
at common lew by alleging #hat the defendant “purchased” the geeda, 
imetead of alleging thet the goods were sold to the defendant at 
the defendant's “inetenee and request"; bat the term “purchased” 
ecometee that the goode were wold te the defendant at his 

“inetenee and request.” ‘The werd purchase has two cignificetiona « 
& popular Wut restricted one, and « technical one. im its populer 
sense purchase meee the scqudeition ef property by one persen 
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from snother by voluntary set and for an agreement; im ite 
technical sense purchase meome the sequiring ef title t leade 
by eny mente except by dexeent. 32 Gyconp.e 1964, 1266. The 
werd “purchssed" in the otatement of elaim ie evidently used 

im Ate populer sense, and meons the scmmisition of the goede 
smd merchendice voluntarily by the defendont. The abbreviation 
“ndee.” {9 informelly used in the statement of claim, wut we 
ave of the opinion that aimee the meaning of the sbbreviation 
is a matter of common knowledge, we may take judicial notice 
that 14% demetes merchamdise, In ‘ebater's New International 
Pictionary the aboreviation io recogmierd ae meaning merchandise. 
The vere is not laid in the bedy of the statement, but as the 
ention is « treneitery one, 114 was net necessary to ley the 
vere in the body of the atatement. In trensitery actions the 
proetige of laying « verme is useless ond obenlete. 13 4 
95. Mereover, it in a matter thet gould only be taken <dventege 
of wy special demirrer at common lew, (2%. 1. & Oe Re Be 8 

ns ot ale, 47 TL1. 216, 119), ov ws a motion in the 
— Court t@ etrike the statement of cleiw from the files. 
The stetement of claim doer not explicitiy «liege thot the 
meroahandive delivered te the defendent wos the some merchandise 
that wes purchased by the defendont. The atatement of claim says 
that the “feliewing* merchondies was delivered to the defendent, 
Austesd of owing the “seid"® merchandise. From other oliegs tions 
in the statement of claim, hewever, «@ think thet by resconsble 
intendnent it may be presumed that the merchandise, «hich is 
shLieged te have been delivered, wae the merchandice which wes 
Purchased, The “goods, wares ond merchandise” mentioned in the 
etatement ere mot deseribed with particularity, tut each 
dencription is mot required, 1 Chitty's Plesding, p. 448, ster 
‘Page 369", (16th sm.id.), In slleging domages, the statement 
of Gleim docs not use the customary Language of 0 declaration 
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ot Gamaon law, wat segs “wherefore the plaintiff suse fer the 
au of 910,195.96." We think, hesever, that the Longuege of 

the atetument of cleim im this respect, mien taken is connection 
with the omtire etatement, implies that the pletmtiff wee demagel 
to tae amount etated. | 

am answer te Ge sbjgectien of caumerl for the <ofesdemk 
that the offidevit of clei ie inenffictent beeeuce it doer not 
eet forth the neture ef the pleistiff's demcadc, it meg be stated 
tint since it dm permiscibie for the -ffidevit te refer to the 
atatement of claim (Gottfried v. The ¢ Yotionsl Pexk s 
Giieceo, Gl 241. 75, 76; Stoeber +. M el? il. he. 366, 
368), as wan done im the effidewit im the case at bor, ond cines 
we have beld that the statesent of cledm ie mmfficiont, At 
foliows Ghat the ef “idavit af claim da «las sufficient. 

Ghe ebfeeticn of seunsel far whe defendant that the 
eeurt algeed Ete dieeretion in asseesing dusages witarnt allewing 
omumes. fax the defendit “to dutredues syidence and sroaie 
@xeaine the witueeses,” 4 got voi) teken. Tho dofendant kad 
tee racht t# apoear «hen the domages were aasceesd, smd to 
stesr-eamsine the plaintiff's «dinecsss, aad to intreduce erie 
denee Sn the question ef tomegus. Elsti +. 
GOL TRA. G45_ S47, But the dofemient wae only ontitied te this 
right apes demond. Leeklee vo Gruomts 120 IRL. Apps V4, 75, 765 
POREAE Ve Sepag, 226 Lili. App. L8G, 368. nh the recerd dees 
ot chav thet chen the deneges cere cevensed say demand roe madé 
by the defondsamt t cresaecxecine the <itmeswen, or le dntreduce 
evidence. 

Opumsel fer the defendant mndwtagn that the affidavit 
ef merita teaveruce completciy the gleimtiff's aliegetion of an 
eucawns chatec. In view af the fuct thet we hawe held thet the 
Pleintiff's statement of claim sets aut « couse of oction ine 
dependently of the allegations of un account stated, ond in 
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view of the further fuct thet the court etruck from the files 
the defendant's offidevit of merite in ite entirety ond the 
action of the court in this rexpect is met questioned in defend. 
omt's trhef, except an te the account stated, it is wmnocesuary 
i consider the question whether the defendant's of fidevit of 
merite sufficiently traverses the allegations ef the str temont 
of claim of an account stated. Guch an issue, even if preperly 
raieed by the piesdings, would be on immaterial one in the view 
taat we hove taken of the cave, 

Yer the reasons stated the judgment in effirmed. 

FURGBERT ar FUG De 


Metehett, Pe Je, and Reiurely, Je, concur. 
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BURTON BARKNTT, 

Appellant, _— a : 

APPRAL PRO MUMICIPAL cotaT - 
Ve. 

SLIZABSTH J. Horr and = on 
a. Ho 
Ae R098 ROT, 9341.0. 648 


wR, JUSTICE JGUAGTON DELIVERED THM OPINION GF THe CcownT, 


This ie an appeal by the plaintiff, Burton Barnett, 
from a juigaent of the Municipal court of Ghicage in favor of the 
aefendants, Bligabeth 7. Hoyt and A, Boas Hoyt, in an section ef 
fercible detainer brought by the plaintiff, 

The ground ef the setien le thet the defendiante 
felled te pay the rent im full in accordance with the terms of a 
written lease to a certain building, Aceording te the provisions 
ef the leaee the rent wae peyeble monthly im advanee in the amount 
of $760, For the month of April, 1923, the defendants sent the 
Plaintiff a cheek for 6715, heaving deducted $36 for revalre te 
the roof ef the tbullding., The cheek wan returned by the plaintiff 
with the statement that uwnleeas the full amowit ef $750 was paid 
the lease would be cancelled, The lease contained the follewing 


——— — ie eh 


— 
on 


— 


Provision: “Lesser to pay taxeeg, incurases, repair roof and 


exterior of the building.” On the trial it was ztipulated between a 
eouree] that the roof was in "bad shape and needed repaire and that 


, 


A in Oe 


the reasonable coset of such repaire was $35." Counsel for the dew 


fendantsobjacted that evidence of such facte was incompetent, ire 
Pelevent ond dematerial. The court overruled the objection. It is 
“wndisputed that the defendants notified the plaintiff that the reof — 
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It do contended Wy souneel for the plaintiff that in an 
aetion of forelble dotainer, a tenant cannot shew “that rent has been 
paid in full, by deducting from the rent cost of repsirs made to 
demined premisen;" that “ouch action wmounts toe shanging the issues 
te ageurpsit and recoupment." He sutherities are clted by counsel 
for the plaintif?, Ge do sot agree with the contention of counsel 
for the plaintifr. We to/think thet the question of recoupment is 
inveived, If the defendantshoéd the lowful right te deduct the sont 
of making the repaire from the rest, the belancs was the gaount Law 
fully due to the plaintiff, The rule 4s well established that if 
the lundlord falls to make repairs in violation of his covenent, the 
tenent may make the repeaire and 4eduet the eoet from the rent. 

v. Allon, 181 Til. App. 404; Eovarlone v. Piereon, 2 Ti. 
Aon., S66: Sright wv. Lattin, of gl., 389 732., 295, The queetion ine 
volved in actiona efforcible detainer is whether the defendant wa 
lawfully withholds possession of the prenlees, Voodbury v. Ayel, 128 
Til, App. 450. Ginse in the save at bar there wae an exereas covenant 
on the part of the pleintiff te repair the reef, emi since it is whe 





dieputed that the repairs were nseded and that the cost of repairs 
was reavonable, the mount tendered by the defendant te the plains 
tiff wae the amount lawfully due to the plaintiff. Consequetiy the 
defendants were not wmlerfully withhnelding the sremiees, 

it is further contended by couneoi far the plaintiff thet 
the trial court “erred in refusing to adwit testimony offered by the 
plaintiff te the effeet that the speoial previeion fm the lease ree 
ieting to the repair of the roof wae ineerted prier te the cxeoution 
of sald lease, and that eald repalre were made to the roof at that 
time at on expense of seversl hundred dollars te the Landlord; and 
for that reason, amd fer that reason alone, the special provision was_ 
inserted in the lease.* Cownee) for the plaintiff argue that the 
testimony would explain the provision of the lease and would net be 


‘eontradictery of the provision, in our epinien the testineny was 
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properly exeluded, To render it admicuible it would be necessary 
to show that the covenant in the lease impowing the duty on the 
plaintifr to repair the roof wae ambiguous, But the meaning of the 
covenant ie Plein and wmenbigueus. The language of the covenant re- 
quires mo explanation or conetruction, “She law is tee well ese 
tablished by the authorities to adwait of argument that an executery 
gontrect under send, when ite terme are clear and uiawbiguous, oan 
not be varied, contradicted or modified by parol evidence of cone 
yergations or by parol agreements, oral or written, unde prier te 
or gentemporancue with, or gubsequert to ite making in on action 
at low to enforce ite srovi elena, * nay Vv. Bylvey Eig. Gg., 
187 Ill. App., 339, 344, 

Yor the reasons stated the fugegment of the trial eouwrt 
is affirmed, 





APPIRE ZY, 


Matehett, *. 7., and EeSurely, J,, concur, 
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APPTAL FROK MORIGIPAL 
ve. 
COURT GF GHICaAge, 
GHARLES SCH and NARIZ SURGCH, 
ADD eliante, 


234T.A, 649 


MK, JUSTICE FORRGTOR DELIVERED THE OPINION OF THE GouRT. 


Thies isc an appeal by the defendants, Gharles Kunees 
and Marie Zuneckh, husband end wife, from a joint fudg@aent in an 
aotion of aseupeit brought by the plaletiff, Tsesk J, Sehvrarts, — 
deing business under the meawe of “ehwarts and Sehwarts, to rae 
eover real ¢*state commiaeions, The statement of claim alleged 
® Joint Liability against the defendacte on a written agreement, 
The case was tried tefere a Jury, 14 the verdict af the Jury 
found the iseues Jointly againet the fefentiente. dudgnent vas 
entered on the verdiot jointly against the 4efeniante. in the 
view that we take of the enee 14 will be wonecessary to state 
or discuns the evidence in dvtall., The written agreement on 
which the action was brought Le an ‘exclusive sales contract, * 
autheriging the plaintiff’ te sell certain oroperty ewned by 
the defendante. The plaintiff eomtends that he precured «a 
purchseer ready, able and wiliing te buy the property. The 
agreement wan signed by Marie Kumech but was sot signed by 
Charles Kumach. It is obvious that since the agreement was 
net signed by Charles Kunech, ordinerily he cewl4 not be held 
Linblie on the agreement. Put counsel for the pnleintiff maine 
tains that the facte show a “ratification by Charles Hunech of 
the agrement.* The f<ets which eounee) for the plaintiff ree 
lies on, as stated by counsel, are aa follows: 

“fhe defevdanta ore husband ant wife; the statement 
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of elaim sllegee owoerkhip of the property in the defendants and 
this is mot dented by the defendante neither in their affidavit 
of merite nor in thelr testiveny and ia therefore admitted. The 
agemey contract wae signed by Mire, Kunech August 5, 1992, ond 
on that #eme day she informed her husband that she had alyned, 
whieh ic admitted by Charles Runsch; that Charles Kwnach knew 
that plalmtif?’ war, an? permitted hia to advertise and te shew 
the property wvitheut any objection on hia part or notification 
te plaintiff that he would not be bound byithe set of hin co<ommer 
in signing the ageney agreement; that neither Charles Kunach nor 
darie Munech objected to conveying ef property because olaintift 
was not cuthorined to procure a purchaser therefer for then but 
based their refusnl to convey om the sole ground, ae claimed by 
thes, that the offer of purchase submitted by plaintiff coupre+ 
hended $2,000 cash only snd mot $6,000 and this testiagny is cone 
trary to that of the pisaimtiff and hie brether en¢ the purchaser 
hiueelf,* 

In our cpinien the facts relied on by souneal for the 
Plaintir¢’ ae showing a “ratifieation” of the written agreeent 
are mot eufficlent to aupoert the semtention of counsel, Whether 
another on4 aifferent sreeseting ecul4 be maintained’ ageinst 
Charles Zunech on the facta stated by souneel for the plaintiff da 
® question with which we are not ecencorned, Ye are clearly of 
the opinion, however, that a action at law carmmet be maintained 
againet Charles Bunech on the written agreement. Granting all 
of the above facts slleged by counsel for the plaintiff te be 
true, yet they do sot, a2 a mattier of law, establish the provoest- 
tiom that Gharles Gunech “ratified” er sequiesced in the contract 
$0 a8 to be bound by it even though he 414 mot sign it. Ve 
recognize the general rule that a signature to o sentract is not 
aiways eteential te the binding foree of an agreement; thet the 
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object of a signature is to show mutuality or ascent, but that 
these facte may be shown in other wmye; that unless « contract 
ie required by statute to be elened, a contract need net be 


gigned if 14 ie accepted and acted om. 13 Corpus Juris, sec. 
128, np. 308 The ease at bar, however, does not come within the 
rule. There has been ne mutuality of assent between the plain- 
tiff and Charles Kunech,. There ia no evitdenes that the vlaintiff 
knew Charles Kunsch was connected with the tranvaction at the 


tise the contract was algeed by Marie Kumeeh. The only testimony 
in respect of what Hurie Kunech said in regard to her authority 


to #e11 the property ia the testizeny of Martin Schwartz, brether 
of the pisintif¢f, whe testified on behalf of the plaintiff that 
Warie Kunseh said ehe hed “the full right te sell; it was en- 
tirely uo to ber te decide om seliing the property; it was her 
promerty.” (m thie testimony ef Martin Gehwarts it is clear that 
the plaintiff eauld not consider Charles Kunach « preper or neces~ 
gary party to the tranesction, since Charles Kungeh's wife had 
stated that she owned the property. But aside from thie, it 
appears from the evidence thet eo far ae the plaintiff was 

aware, Charles Kunsch was a stranger to the transaction of 
negotiating the written agreement, Mereover, Charles Kunseh's 
name doom net appear in the body of the contract; and the enly 
eirewnstance from which it could be inferred frem the contract 
that there wae ancther party interested in the transaction with 
Marie Kunsch ig thet the phraseology ef the covenants of the eon- 
tract to be performed by Marie Kunech are in the plural. Since the 
action is a joint one againat Marie Kunech and Charles Eunesh, and 
since the judguent is aleo a joint judgment, and since there is no 
evidence showing a joint liability, we are ef the opinion that the 
judgment wae erroneous. Ioperial Hetel Co. v. Claflin ge., 175 
TiL., 119, 223, 124; Kingsdeng et al. v. Egeppe st al., 157 Thi. 
S44, 348; Gould v. Sternburg, Adux., 69 111.,531, 632; Internationa) 
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Pagking Go. v. Tang, 165 (11. App. 48, 254; Magton v. Hogs, 198 
121. Apo. 37, 89; Lointeko vw. fuith, 190 T12. avo. 415, 315. 

Gouneei for the plaintiff contends that the defend 
ante cannot raise the question ef nen~joint liabiitty tegmace the 
defendants 414 not plead nonefoint Liability. A plea putting tn 
isaue the question of joint Linbliitty wae net necessary. Inperia 
Hotel vo. v. Claflin Ce., supra; International Pagking Ce. v. Tone, 
Sanre- 





Counsel for the plaintiff further contenda that the 
defeniants have fniled te save for review the cacetion shether them 
ie a joint liability, beeause the defendants 414 net aake a motion 
at the close ef all of the evidences to have the dary directed by 
tha court to find a verdict for Uharles Aunagh, In aupsert of 
vs Entante of 
SOO Thi., 476, 479. Gueh a motion wes not negeseary te 


their contention counsel @ite the ease of Ferrers 








preserve the queation fer review, 

In the exuse of Ferrerg v. Uniants of Seeurity, sunra, 
the eucetion under eonaideration by the eourt «as whether the trish 
wort erred in refueling to civwe en inetruction at the dowe of 
plaintife's evidences, te find the iesues for the defendant. The 
eourt held thet by iutredecing evidenes after the refucal ef the 
instruction and net renewing the recucst for a ¢ireeted werdist at 
the elene of a1. of the evidence, the defendant waived ony error 
that may have been coumitted. The cueetion im the ecse at bar is 
a¢% weether there should have been « directed werdiet fer the dee 
fevdeant Charles tunseh, but whether tnere i« wafficient evidence te 
@upgert the slisgstion of joimt iisbibity in the vlsaintiff's etate- 
went ef claim. The question ef Joint lisbility is preserved for 
review by the sotion in arrest of judgement (Bercheff Breving Gs. v. 
Brebyleki, 92 112. Apo. 361) and alse by the motion fer o new trial. 

The recor? shows ‘het a motion for a new trial was made, 


but the record tour ngt show thet the wotion vas in writing or that 
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the grounds of the metion were epecifically atated. In such ease 
the pinintiff nad the right te weve for s rale on the 4efendante 
te specify the grounds of the sotion for a mew trial. The Gttvwe, 
eer ve Ser ony Go. ¥. Meath, 91 T11., 104, ia; 
oy Yeot Side Movated Rs 8. So. v. hits, 166 12. 
S75, sya, The plaintiff did net make such « metion ond therefore 





he estact new object on appeal thag the motion fer a sew trial wee 

pet in writing or that the grownds were mot wecifieally oteted, 
thicegs Union Traction v. Gity of Chleaze, 209 Tii., 

444, 445. in thie state of the record the defendants are on- 





titled te aselen as erver ony error that may apoear in the resord. 
Chisags & Altom By. Ge., 235 21., 899, 602; People v. 
ok, 263 Th1,, 34, Be 
Ceunsel fer the plaintiff contends that any defect in 








the statenmt of claiw war eaured by the wardict of the jury. The 
question we have considered dese not relate te a defect in the 
@tatenment of claim, but to the suffilcleney ef the eridence, 

| independently of the question whether the evidence 
fails to shoe that there is a joint llebility, we are ef the 
opinion that the evidence doce Bet support the cause of action 
alleged in the etutement of dieim as to eliher Rarie Eunech or 
Charles Kumech., The gleimtiffy alleges inal the defendants ame 
tered inte s written agreement wlth the pleintiff, a sepy ef 
whier is attached to and made «2 part of the statement of claim; 
ead that “there iw due and ewing te vim frem the defendante the 
gum of $1900 in money under sald egreesent.” The agreement pro- 
videu that the plsintiff “shell have and retain from the proceede 
arieing from* the wale of the property “eo ¢_ ae commission. * 
In other words, aceordimg te the actual terms of the written agree- 
ment, the plaintiff was aot to have any commission. [If there was 
any agreement in regard te the plaintiff's comulesion, such agree- 
ment wae independent of the written agrement, According te the 
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Pleintif('s ceiention there was a parol agreewent sovering the 
Plaintiff's cownienion, The evidenoe for the slointift wae that 
the defandast, Marie Ruageh, suid, "1 will be eantiafies if I gat 
$70,000 out of ft," The evidence for the plaintiff farther showed 
that the plaintiff kad a purchaser rendy, able ond willing to way 
the preperty for 521,506, The commiouion whieh the olaieti(f oleime 
ie due to hiw is $1506, the exeees over the §90,0°0. There Le no 
poritive affirmative evidence of am agreecent for aey f1eed come 
miesion, Inforeutialiy the plaintiff wae te get uething se 4 com 
miceion unless he found a purchaser whe would give wore than $26,900 
fer the preperty. The testimeny fer the defaitante is eontradic- 
tery of the teutimenmy fer the plaintiff om meterial isouss, hut it 
is not necessary to consider ony evidenos in the e¢aee further then 
to show ihat the evidence does net wuppert the slicgations ef the 
statement of claim that there is due and owing to the plaintiff from 
the defenfiente the ema of $1000 on the written agreement, If there 
is any atount due and owing to the plaintiff ag a coumiesion, such 
amount ia teased entirely om « pares] agreexent ant not on the written 
agressent. Even if it shovl4 be eemtented that the svidense shews 
that the contract was partly eral «smd vartiy written, nevertheless 
euch 2 contract is, in legei effeet, an oral centreset. Sondugtors’ 

etien v. Loomis, 14% 111. 86°, 567; Bittenhouse & 
Sab rag Barry, 98 Thi. App. 846, 994; Murchy +. Cicero Lusher 
Se., 97 Til, App. GO, S26. 

Sounsel for the vieintiff states that the “aganey 





mereement is silent * * © ag ts my compengation to be paid te the 
bDrcker for his services,” and that on this question “parol testimony 
was offered by both plainiisf ond defendants." The agreement is 
met silent in tegard te the eommicelon of the plaintirr, but 
Literally orovides that there shall be mo commineion, As we have 
previoutly stated, the evidence relating te the comission of the 
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Plaintiff ahews that the agreement, if any, om the vart of the dee 
fentants te pay a coumiesion te the plaintiff was an oral agreement 
anc net a wriiten one, The statement of cisim, as we have peinted 
Gat, Gxpresely slleres that “there i# due and eving to the plaintife 
from the defendants the sum ef 31500 in money wider® a written neTee 
went. Gince the evidence fails te show that there was a written 
agreeaent providing for the cowsiesion of the plaintiff, there is, 
therefore, me evidence to surtein the verdict ef the jury. ‘The 
question arising om the record, although teohnically a varianee, is 
alee « question whether there is « total leck of evidence te sucteain 
the eauee of netiom elleged in the elaintiff's ctiatement of claim. 
Yer the reatone «tated the Judguent is reversed ané the 


Batohott, P. J., aad «eSurely, J., coneur, 
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MR, JUSTICE JORMOTCH DALIVERED YHH GPINIGN OF Tee Covet. 


Thie ie an appeal by the defendent, the Pinkert State 
Wank, from a judgwont in the County Court ef Seok County, im an 
aetion breught by the plaintiffs, George Cranaukie and Jacob 
Craneukis, to recover $1000 depssited with the defendant se 
“sarnes§ money" uniter a contract te purdhease real estate, between 
the plaintiffs and Katt Porth ond hie wife, Wldvebeth Partl. ‘the 
tase was tried before « Jury; and the jury returned a verdist 
against the defendant, the Pinkert (tete Bank, emily. The declare 
ation of the plaintiffs cansheted of the esmeon counts, but the 
plaintiffs sleo filed a bAll of partionlars. The mibatunce of 
the bill of perticulars is as follows: ‘That on duly 28, 1021, the 
plaintiffs executed a contract with Matt Parti ond Sidsebeth Perta 
whereby the pledwtiffs agreed to buy, and Matt Perth and Slizabeth 
Partl agreed to sell certain real catete ant personal property 
Jocated in Cisere, Tliineis, for the consider-tion of G22,060, 
payoble an foliews, $1,000 ae cernest money, 94,000 on delivery 
of deed and purchaser te acowme firet mortgnge of $5,000, eecond 
mortgage for 96,206, bulange te be secured te venders by purchase 
money mortgage. het plaintiffs depesited the sarnent money of 
| $1,000 with the defendont, Pinkert Stete Bank, <« provided in sadd 
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dontreet, Theat plaintiffs heave ut al times been ready, able 

oud wilting to comply with the torme of cadd contract, wut thet 
the defendants have mot performed ner offered to somply with 

the contrect, although often requerted, Ant thet the defendants 
have mot returned ner offered to return the earnest money deponited 
by the plaintiffs, although often requested to do a. 

The defendant filed a spectok ples alleging thet the 
defendants effered and wore remiy and willing to comply with the 
terms of the contrast, but the slaintiffe refused toe carry gut 
the contract. The defandente alee filed om effidavit of meri te 
whieh contained in substence the fellewing «vermente: ‘Theat the 
defendants cémit thet « contract wan entered inte for the pure 
@hace of the premicwe mown an No. OTLO South 40th avenue, Tivere, 
for $21,000; thet »t the time ef making of the contract the plaine 
tiffe deposited the coum af 31,000 ee earnest money with the deofende 
ent, the Pinkert Gtete Semk; thet the further mm of [10,006 was 
to be paié within five days after the title het been exemined and 
found good; and that the tmleance ef the purchase price was to be 
avwamed by the pleintiff in the nature of merigages then oxieting 
om weit rood extents. That the defeudonts het the <betrect Wrought 
dyom w date; tae the pladatiffe hot their otterney exeasine the 
g@betract; and thet the tithe was found good and accepted by the 
plaintiffs; thet thereupen defendants soaked the plaintiffs te 
carry gut the contract tut they refuert; tht the defendants caused 
a netice to be served om the plaintiff's thet if they did net pero 
form the contyect within 4 daya, the 91,006 earnest money wotlld be 
forfelted; thet the plaintiffs did not perform their contract 
within five deye efter the receipt of the notice; that thereupen 
the defendants declared the ecrnest mency forfeited in accerdance 
with the torus of the contract; thet by reosen thereef the defend. 
ante were entitled te receive the $1000 “eornest money” and te 
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apply it on expenses incurred, including broker's commissions, as 
provided in sald contract; that by reason of plaintiffa’ refuge 
to perform the eontract the rights of the plaintiffs beeame fore 
feited by the torns of the contract, | 

Cowmeel for the defendant the Pinkert State Bank 
eontend that since “the plaintiffs filed me special ceuwite but 
Yelied whelly won the commen cowutes,* the plaintiffs eanniet 
recover becauee *the contract is executory and has net been 
rescinded by mutual coneent.” Although the plaintiffs filed no 
mpeelal count they filed a bill of particulars which alleged a 
apecial contract, When a dill of pertigulars is furnished it is 
deemed wn pert of the declaration and in senstrued in the same way 
ae though the bill of particulars originally had been incorso rated 
im the declaration. gtdensid v. The Paonia, 126 TLi., 180, 166, 
161; O'Leary v. The People, 88 Til. Apo., @, 64, 64. The action 
of the plaintiffs, therefore, does not reet “wholly ween the comnen 





counts,” as counsel for the defentants contend. in the bill ef 
particulars it is alleged that the plaintiffs were ready, able and 
willing te somply with the terme of the contract, but that the ds- 
fendants, although requested, refused te carry out the contract. 
It is further eontended by counsel for the defendant 
the Pinkert State Bank that the Bank wae not a party te the con. 
tract between the plaintiffe ond the Partie, but was merely a 
atekeholter; sand that, therefore, the wliuintiffs vcanuet recever 
in an section in sevupeit against the dufendant the Pinkert State 
Bank. It is net meeessary in order to maintain an action against 
a stakeholder that he should be a party to the contract existing 
between the parties for whom he holds money, A stakeholder is a 
mere depositary of beth parties, with a maked authority te deliver 
over the money on the propesed contingency, amd is not a party te 
the contract. Doxey v. Midier, 2 111. App., 30, 32; glean v. 
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Wilson, 36 511. App. 657, 659. Am action against the stakeholder 
does not arise on the contract between the porties. The action 
againet the stakebelder rests on an implied promise of the stake- 
holder to pay the money to the party te vhom it may larfully bee 
lenge. The general rule is that aseyumpeit for money had and ree 
eeived will always lie whenever one person haa received money which 
belongs to another, aid which, im Justice ani right, sheuld be re- 
turned. Wiison v. Turner, 164 [11,, 393, In our opinion the ac- 
tion of aseumpeit for money had and received in the onge at bar 
eomes within the rule. The principle om which the right te maintain 
the action of aseumpeit for money bed and received is based has been 
held to justify on action of asswapeit te recover from a corporation 
money received under an ylira vires contract. Leigh v. Mucrigan 
Byake Bean Co., 205 2i1., 147. Such » ense is analegous in principle 
to the case at bar. in the ease of Leigh v. amerienn Brake Beam 
So-., Supra, the court quoted (p. 153) with approval the following 
Languece from the ease of Central Transnortation Ge. v¥. Pyubiman 
Palace Cor Co., 139 0, GS, 24: “fhe setion is not maintained upon 
the unl aefud gontrset nor according to ite terme, but om on implied 





contract ef the defendant to return, or, falling te do that, te make 
compencation for property or money which if hae ne right te retein. 
To maintain such on agtion is net te affira, but te disaffirm, the 
wtlawful contreet.' The recovery im this case wae for moneys had 
gad reseived ty the defeniant for the use of the plaintiff, ent thie 
aotion will lie whenever one person hoa received money which in jus- 
tice amd right belongs to another an¢ whish should be returned. It 
ts a equitable notion to recover back money which the defendant 
po te refund." 

The action of assumpsit for money had and received has 






| held te be & proper action imhich to recover money deposited 
.th & stakeholder upon a wager on a Paoe, where the race was not 
amd demand was made on the stakeholder for the return af tha 





















— watt paskeene wa catvind feentaos oa * —ER 


Ba pesaw Ht —— —2 ia Yel’ io 
Rb be yom Sevieoet nad Roetey sme Terese pies —J— 
— oot a@ Bhogie en bas colder at Metaw fine’ * * — 
S epheltge ‘avo wt set, Ria eee Lael 





aletatim 6? dMadr off éstaw ko uiqiantng edt .tkve add ohathe Wie 
need and beked ¥i hovinwey bie that yonom Xot Flaganne te neh toe 
aittatowtss 4 sow? nevsven OF aoqumiven Se wetted we YE 
ee ee gone adie aw xobo bev toewn sins 
ie taste kt avopedene oh todd @ dood TOE (520 BOR —X —X 
ONS ed anpdanah «7 dated do case ect ned bane » odd 
aat⸗oacea eat severgne ag bw. (868 oe) eta ures ome 
ede a etAe rR endinnet feet ine! wenn add 
(i fonieiuing ton oF aoltes ef" Gh 6G 48 we ie 
“Beliext ae co tet wrist sdf of ontiveons xem teortied fi 
teas et gta? ob et witht ta’ 9x3 gn ceil ee ananortun — * 


De 


money. Paruglee v. Rogers, 26 113., 86, 62. 

The principal ground on which counsel far the defend- 
ont the Pinkert Stet» Bank rely for revereal io that the verdict 
of the fury io manifertly against the weight of the evidence, 
Counsel for the defendant maintain that the evidence clearly shews 
that Bo such contract as the ome eet up im the slaintiffa’t bis 
ef particulars was ever executed; that the only sentract that wae 
entered inte was the eintraet which is signed by the Partls end 
the pleintiff, Ceorge Cranaukis, om¢ which is designated as 
"Parti's Exhibit 2 fer indentification." This contrant was 
offered in evidence by the defendants, but was excluded by the 
eeurt. The main differenee between the contract «eich the plaintiffs 
allege was expented, and the one which the defendants maintain was 
expented, ic the amount of the oash that eae to be paid additional 
te the 51,000 ‘earnest money.” The plaintiffs contend that the 
amewnt was $4,000 and the 4efendante contend thet 1% wae 720,000, 
The question to be determined on the evidence is whether any such 
contract ag the one relied on by the plaintiffs was, im fact, ever 
@xecuted, The omiy testimeny that there was such « santract is 
the toetimeny of the twe plaintiffs. Oppesed to their testinony 
da the testimony of six elineeses on behalf of the defendante, 
whose testicony clearly shows that no such contrast was ever exee 
gutted, but that the only contract that wae executed was the con- 
tract identified as “Parti's Bahibit 2.% Om the trial counsel 
for the plaintiffs called om councel fer the defendants te oree 
duge the contract alleged in the olaintiffat bill of partioulars 
to have been executed. Demand fer the production ef the contract 
apparently hed been duly made by the plaintiffs in a notice served 
oa the defendants, Coewiecl for the defentante admitted reseiving 
a motice toe preduce the contract, but stated that mo guch contract 
was ever executed, The ccurt then peruitted parol testineny to be 
introduced by the plaintiffs to shew the terms of the contract. 
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Jageb Granaukia, ene of the plaintiffs, teatifiea 
substantially as follows: hat he act the Partia on July 21, 
1921, at his brother's plese; that he wag buying the Partie' 
Quildiag and the restaurant in the building; thet the price was 
$21,000; that he and his brother eigned a contract; thet he, the 
witness, deean't know whether the Partle eigned it or met; that he 
deeen't remember; that he supposes they signed it; that he saw the 
gontract the same day “we* signed it; that he hasn't seen 1t sinee; 
that he elened only ome contract am¢ that wae elened at the Pinkert 
State Bank in July, 1971; that these present were he, hie brother, 
Parti and bis wife, end Henry Miekelly, whe was eonnected with 
the real eetate department of the Pinkert State Bank; that the 
eontract provided for a total payuent of 921,000, $5,000 in cash, 
and the balance of $16,000 in monthly payments ef $206 each; that 
$1,006 was paid to the bank and $4,060 more was to be paid “after 
three Gayo or four, maybe neat days? that he paid 3600 of the 
31096 aad his brother George alse paid $500; that his, the witness’, 
lawyer was Otte ¥. Klenha; thet Miesha handied the deal; that Alenka 
wae greeent when he, the wlinege, signed the contract which the 
Plaintiffs contend was the only ome signed; that the Monday after 
the Friday en whieh the contract wae signed he, the witnees, went 
with Elemhe with the oan te nay the balance; that he 414 net read 
the contract he signed; that he 4i4 met eae it; that he left every 
thing to Xlenhe; that he went te see the owner, Parti and bie wife, 
twenty timer; that they, ?artl and hie wife, said “Ge to the bank;* 
that he, the witmese, went te the bank and saw “thie gcentleman,* 
(indicating some one but the record does mot shew whom); that the 
"same feliew and some other fellow” says, "You get te pay $11,000;" 
that he went to the bank a thousand times, sometimes five times a 
: @ay; that “we* had 35,000 im exash and sarried it to the bank a 
“thousand times. lie Later testified thet the $6,000 was in checks, 
4 George Granaukie, one of the plaintiffs, testified that 
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he met the Partie in fuly, 1921; that they wanted $91,000 for their 
property; that Part] told him $5,000 showld be in cash and the rest 
on time; that he, the witnees, signed the contract with hie brother; 
that after he signed the contraet he went with his brother to the 
bank; that Partl was there and said “that man” wante $11,000; that 
he, the witness, valid, "1 can't get that much money. I got $5,000 
eash;"” that he, the witness, anked “him” to give the veney back; 
that “they” never returned any of the $1,000; that he and his brother 
paid the $1,000; that Otto V. Klenha was with him when he sianed 
"some paper," that he 4id not read it; thet he banked at the Pinkert 
State Bonk; that farti gave him a “pieee of puper* whl ahh he gave te 
his lawyers, 

Gtte V. Klenka testified on behalf of the defendants 
im eubetance that he was the man the plaintiffs referre’ te ae 
Ehemha, whe went with George Cranay 
the Pinkert State Bank te make the contract; that ot the Bank they 
wet Henry Miekeliy, whe was connected with BP, Pinkert & Gone, the 





kis, one of the plaintiffs, te 


real estate departwent ef the benk; that the contraet was drawn up 
by Binkelly the day after they were there; that the "Parti Exhibit 2 
for Identification® is the eentroeet that was ela@ied; that that was 
the only contract signed thet he, the wiimees, knows of; that then 
the four of them went to Partl's place of business and Mrs, Partl 
signed the contract; that he, the witmees, tekd Georce Cransukie 
the contents of the contract; told “im that there was a denesit of 
$1,000, a first mortgage of $5,000 to be aseumed, a second mortgage 
of 95,000 to be paid by monthly payments and $10,000 im cash; that 
George Cranaukie seid that he could get the money; that the contract 
was signed July 30, 1971; thet mo contract was signed on the 29th, 
but that George Cranaukis and Jacob Creoneukis were at the bank at 
that time; that the next day Geerge Creanaukis on’ the witness went 
to the Bank and “thie contract” was signed and it was the only eon 
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tract that wae signed, 

Joeeph 0. Klemha, on bebalf of the defendants testified 
im substance that he is a lawyer and that st the request ef George 
Cranaukis he examined the abstract of title ef the property; that 
he rendered an opinion; that to hie knowledge the deal wae never 
Glosed; that George Cramaukia ¢id net have the money} that he made 
efforts to raise the money; that he, the witness, saw the contract, 
“Partli'’s Zxhibit 2 for Identifieation,” at the Pinkert “tate Bank .. 
some time in the year 1991; that he 4oee not believe it was signed 
by all the parties mentioned in the bedy of the contract; that after 
the contract was signed he wae at the bank with George Oranankie ond 
that they talked with Albert Pinkert, Jr.; that the substance of the 
eonvergation was this: That Geerge Oranaukis 4i4 net have money 
enough to consumante the deal, aid thot he sought ways wd means to 
Taiee the money; that “we* endeavored to get the bank to help te 
sinanee if and that they could mot see their way clear te do it; 
that Pinkert, dy., told Cranaakia he would have te get hie money 
@laewhere; that “?arti's Exhivit 2 for identifiestion® is the een- 
traqt that he, the witners, had with him at the time; that George 
Granaukis was there, and that he believes that George Cranaukia' 
brother wae there at the time; that te his, the witness', knowledge 
neither George ner his brether state’ that it was an inserrect cone 
tract; that they never stated te him, the witness, that they had 
Signed another contract; that te his, the vitmess', knowledge he 
Hever heard them steate they signed « contract whereby they would pay 
$4,000 additional. 

Henry Miaekeliy, a real estate broker connected with 5, 
Pinkert & done, the real estate department of the bank, on behalf of 
the defendants testified substentially as fellews: ‘That the plain- 
: tiffs, Geerge and Jacoh Cranayvkis, asked him te draw the sontract: 
that om July 29, 1021, Otte V. Klemhs came to the bank with either 
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George or Jacob Cromaukie wid ? artl; thet they said they had made a 
deal between themselves for $91,000 fer the property; that he, the 
witness, took pencil notes of all of the terms of the deal; that he 
teld them it would take some time to prepare the contract ant that 
they had better come together the next day; that “they" put up 
$1000 deposit; thet the terme of the contract were $1000 te be pada 
a8 earnest money te be applied om the purchase when consummated, and 
two mortgages te be asaumed, one of 95,006 amd a second of $4,500, 
and the balance of approximately $10,000 was te be paid in eash; 
that Otte ¥. Kiemha taiked te “hix. Grameukis"” and Parti] ond told bie, 
the vitness, "Just what te put in the contract, that is to say, as 
the contract ia written;" that the centract was sicned the next 
morning by George Cranaukio end Partl; that George CGranaukie, Partl, 
Hlenhoa and the witnese went to the restaurant of Parti and had Ure. 
Partl ticn the cortraet; that the contract is *"Parti‘ts Exhibit @ for 
Identification;* that mo ether contract was eioned in the presence 
of the eitneas, and that ke 414 net draw any ether; that «fter the 
contract wae simmed he, the witness, proeured the abstract and de- 
livered it to Joseph C, Kienha on the inetructions ef ‘wr. Granaukie;' 
that neither ef the Cranaukis brothers epcke te him about any other 
somtract; that they mever gaid anything to bim about a G1000 devesit 
an@ $4,600 in eash additional to be paid at the elese of the deal; 
that he never heard about euch an agreement; that nei ther George Kor 
eacob Cranaukis ever signed any ether pavers in his presence than 
these that have been shown here for this fartl property; that en 
July 36, when the contract was signed, he, the witness, asked George 
Crammakia, “Where in Jaceb?* that George said, "That does not make 
ony difference; 1 am buying the property. Jseob doce not have to be 
heye;* that they tried toe clese the deal with $4,000 but that was 
mot enough; that shout September 21 there was a conversation in 
reference to “@raneukis'*® inability te raise the cash to close the 
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deal; that sbout 60 daya after the contract wae atmned ho, the wit- 
neea, sent “them* a five days notice aceording te the terme of the 
gontract, that if “they* 414 set comply vith the terme they would 
ferfeit the depesit. 

Vonton Mangam, on behalf of the defendants testified, 
in substance, that he wae a salesman for 3. Pinkert & Sone; that 
George Cranaukis cane te the real extate department ef the Pinkert 
State Bank and aeked him, the witness, if he had sreperty for eale 
tight clese to Yeaterm avenue; that he submitted the Partl property 
te him; that he, the witness, took George Cranaukia to see the 
property end that George Cranaukis agreed to purchase it; that he 
told told George Cranoukis that the purchase price was $21,000; that 
there was a $5,000 first wortgage, a $4,800 sesond mortgage, and that 
911,000 cash would be required; that em July 29, 1921, George and 
Jaeod Cransukie ond Partl and Otte ¥. Kienha enme over te the bank 
and Wimkelly gave them a reesipt for the desesit that vase put up by 
the Cranaykis brothers; that he believes that Migkelly drew the 
sontract; that he, the wlinees, eas net sresent when the contract 
was ai ened; that sone time in August he asked "Granaukie” when he was 
going to close the deal; that Cranmaukie zald there wae some trouble 
im regart te getting money; that he, the witness, told "Cranaukis* 
that a wan by the newe of Sechledewaki had usde him, the witness, an 
effer ef $22,000 for the property; that “Granaukis* told bin, the 
Witaess, that he could not a@11 the property for lees than $26,006, 

Partl, om benulf of the defendants, testified substane 
tially that “Mr, SLemha" brought George Grenaukis t¢ him about July 
#6, 1921; that en July 29, George Craneukizs, “ir. Mienha” and the 
witness went to the bank and met iekeliy; that Jaceb Granankis wae 
there; that KAnkelly drew the contract; that on July 30 he, his 
wife and George Cranaukis rigred the comtract identified as Fartl's 
Bxnivit ®; that that contract wae the only one that was sigmed; that 
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after the contract was signed he had a talk with George Cranaukis, 
in which he told George Cranmaukis that he, the witness, hed anether 
buyer, snd that he, the witness, offered George Cranaukie $1000 
“profit” te “release his contract; that Miskelly was present at 
the time; that efter waiting 6 days, he, the witness, on September 
27, 1921, served a five daya notice on George and Jacob Granaukis, 

Bligabeth Partl, wife of Katt Partl, on behalf ef the 
defendants teetified that she eigned the contract Parti's Bxhibit 
l for Identification. "2. Md yeu slen any other pavers than 
these I shore? you? Ae I signed what you showed me.” 

From a coneideration of the evidence we are of the 
opinion that the plisaintifife have amet established by a preponderance 
@f the evidence that the contrast which they have sued on, and 
which they contend wae the only contract executed, wae in fact 
executed. We think that the evidence clearly shews that the con« 
treet, identified se “Partl's Bxhibvit 2" and offered in evidence 
by the defendants, wae the contract whieh was really exeouted. The 
testimony of #13 of the wlinesses for the defondante, with the 
@xeeotion of Ers, Parti, ia civen with a cireumstanticl detail 
that is convincing. The testigony of the plaintiffe on the other 
hand is aot satiefactery. ven Otte ¥. ELenhsa, whe the plaintiffs 
testified represented them in the negotiations at the bank, etated 
positively thet the contract identified as "Partl's Exhibit 2 fer 
Identification" was the only contract that was executed, The 
Plaintiffs testified that the contract which they signed was 
another and different contract. The evidence stows, however, that 
George Cranuakis in fact signed the contract identified as Parti's 
Exhibit 2 for Identification,” If he signed another contract be+ 
sides that ene, then inetead of only one contract being signed by 
him, o# the plaintiffs contend, there were two contracts aligned by 
him. Yet Jacob Cranaukis testified that he, Jacek, signed only 
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that he saw George sign. George Cranankie did net explain or ac» 
eount for the fact that hie nowe was signed to the contract identi- 
fied ag “Parti's Exhibit 2 for ldentification,* Furthersere, the 
evidence shows that Jacoh Cranaukis was only present at the bank 
on July ©, and that om that date no contract wae signed; that the 
eontract identified as “Partl's Eahibit 2," whieh George Granaukia 
signed, wae net signed until July “), and that Jacob Cranaukis was 
net present at that tine. The signature of Jacob Cranaukis does 
not appear on the contract identified as “Parti's Exhibit 2,* 
George Cranaukis wae present, however, on July 30, and his name 
doen appear on the contract identified as “Partl's Sxnibit 2. ° 
lienry Siakelily testified that he weked George when George signed 
the contract where Jacob wag; wid that George replied, "That does 
net make any difference. I om buying the property. Jacob does 
not have te be here.” If Jeeob Cramaukisa signed the contract 
weieh he testified that he sigmed, *here and when iif he sign it 
and who were present? All ef the persene «ho Jacob Crenmaukis 
testified vere pree mt when he signed the contract, with the exe 
eeption of hie Grether George, testify that enly one contract was 
signed, and that was the contract identified as *Parti's Sxhibit 
2," Moreover, Jaco’ Cransukia testified that Cite ¥. Alenha, the 
lawyer whe was representing him, wae oresent «hen he, Jacob 
Cranaukia, signed the contract, Yet Otte V¥. Alesha testified that 
the only contract which was signed wae the one identified as 
“Partl's Exhibit 2;° ond the evidence shows that Jaceb Granaukis 
@id not eign that contract. 

We are of the opinion thet the verdict ef the jury 
wan wankfestly ageinet the weight of the evidence, 

in discussing the contract identified as "Parti 's 
Exhibit 2,° which was excluded by the court, we are not to be 
understood as ——— it ae a valid contract, or a8 expressing any 





























a” 


* 4 


xo⸗ ates fou BEB —— 
ef ——— ———— * —J—— * — oe oe 
od add te tagenng yine eev — fev * Figg — | * F ; 


ane, * * Pay — * * * *n * om demgta 


i : we —— —— all . esstenens — — = | 


smn eld bite .OF Git oe ay ,xovewor ao ape Ey sw a. ha “ % 
nto, SARA Gt Loew" ye DORI DE9D} feaxeape 2c 1 a 

‘beagte Myxeed mate syxoel boston od dats dosh tags iat 
et 200" phot igor agent dade fre pane dona — 


*2 feast Sueur od antend wah — 


if 


— oon’ we | navotan at % ne * 
—* ae. a de -tomatnop ote beam te au ws ne 


abe, wi seeod? op * —* — att eee dest ¢ 
nad apt otf? Jest perrigwes abies dovah west 
— MORE, 408 mate Bomony wA® get K, pas meawegent | 
test) okt tape ails TX .¥ 0409 14% gtuamonon way de 
ie be cobA, woe pat sue femmla eww do Bi z 
— etter, dont sacks omein qaapbhiyy odd him “98 9 

; Ser — vA, 4.24 he | 









#LSe 


opinion as to ite velidity or imvalidity, In our view the contract 
should have been adwltted in evidence irrespective ef the question 
whether it wae valid er imvalid. It was adeleeible om the ground, 
mot to establish contractual relations between the parties, but te 
correbvorate the testimony ef the witmesees for the defeniante; and 
alee on the ground that, in view of the eenflicting evidenee it 
tended as & collateral fact, even if {t were not corroeboratery, to 
render more probable and credible the testimony of the witnesses 
for the defendents, The witmeases for the defendants testified 
that erly one contract wae executed, and they identified a centract 
am that ese, The witneasee for the defendants further testified 
that $10,000 in gash in addition to the 91,060 eamest money was 
the amount agreed upon, and that the contract #hich they identified 
eo provided. There wae alac teeticemy for the defendante that the 
terms of the contract were oxplained to the plaintiffs. That there 
wae auch a centract, and that the defendants were able te preduce 
the contract, obviously were lmpertant and material evidentiary 
faete, altheugh the contract iteslf may have been imvalid. By 
proper instructions the pursose for whieh the contract is atmieaig 
bhe could have been indleated. The general rule is that evidence 
which tenis to corroborate an4 render probable the testimeny of 
witnesses with respect te any evidentiary fact or cireumetance is 
admisaible. Zhe People v. BeGann, 847 111., 130, 164, 20633 
don v. Hastings, 172 Ps, 8t. 303, 517; Myre v. Ludwig, 1 Pa. St. 
47, G4; Bidier v. Pierpont, 87 Conn. 406, 465; Davis v. Farwell, 
BO Vt. 166, 174. 

There iu aleo a well establishe? snelogous rule that 





“whenever there is « comflict im the evidence relevant te the 
iseue, evidence of collateral facts whieh have a direct tendency te 
2 show that the evidence of one side ia more reasonable and, there- 
fore, more credible than that of the opposite side is admissible." 
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Standard Brewery v. Healy, 200 Ili. App. 27%. ‘Yo the some effect 
are the following eases: Glassherg v. Qison, @® Minn. 195, 197; 
Dodge v. Neill, 156 4, ¥. 346, 350; Imaurence Company v. Weide, 98 
@ 3, (11 Wald) 438, 440. 

Te our opinion the trial court committed reversible 
errer in refusing to adwit the contract identified as *Parti's 
Exhibit 2.* 

Por the rensens stated the fudgnent te reversed and 
the savee remanded, 

REVERSED ABD RERANDED. 


Ratchet, Me Jay eed MeSurely, Fas Concur. 
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Siela, Quek & Cosy lta ! APYRAL FROM 
— * MUNICIPAL COURT 
ve. OF CHICAGO. 
CLAUDE W, MORRIS, | 234 1.A. 649 
fpopliant. 


BR. JUSTICE JOMMNTON WALIVERKD YEE GPENION oF TH: COUR’ 





the action in thia ease wee brought by the pleintiffs, 
Bielis Suek and Fred Suck doing businecs se Hiele Suck & Cowsany, 
te recover the coat of « coment sidewalk which the vinintiffs 
ladda in front of certain lets owned by the defendant at the 
alleged request of the defendant, CLaade %. Horris. The defende 
emt denied thet the sidewalka were laid ot hie request. A jury 
wee wadved and the ¢ase ens hecgd by the court. ‘the finding ef 
the court was for the plaintiff«, end judgment wae entered for 
the mam of $229.08. ‘The defendant appealed from the judgment. 
In behelf of the plaintiffs the only testimony te the 
effect thet the defendent requested the elsintiffe to lay the 
sidewalks, wus the testimony of Fred Pack, one af the plaintiffs. 
The teetimeny of Buck was contredicted by the ¢efendent end hie 
wife. 
The testimony of Buck wae wubotentially as follews: 
Theat be hed known the defendont for 4 or 5 years; that he pure 
 @haned frem the defendant 46 lets; that whem he purchesed the 
“Rots there were no sidewalks in front of them; that in June or 
| duly, 1919, while he and the defendent were on the preperty, 
they had s conversntion about the laying of sidewalks; that 
the defendant "wanted to knew when we run in our volke, to run 
the walke in front of these lots that were vacant, including 
the eorner; and be wanted te know what the price was we were 





— & fen afelt pa soontot aatak rout went panies 
nvibintels edt deer Sfewebta dno @ we geen, 8 | | 


Ty is 


WA da tamkeeted call et Somes néed abedson ws. aur 
avavtoh ott susered . wheat) jFoubal tod aM) Yh seoupe 
wih & Feeney eh oa Dhak wxow vadar vna wee tat woes 
% padhett sr teow walt yt Oana eo nad Only ase bee 

SOP Sonate: sow Spemgent, Saaa. ——— * * ag, x 





oRe 


haviue it leadd fer; «and I seteted we hed net et « contract on 
it, wait would find eut and let him mow, and we would be more 
then Pleased to run those wnlke in for bimj" thet o shert time 
after this cenversation, «efter getting the contract fer Laying 
the wale, he, Tuck, Bad = convernation over the telephone with 
the defendant in whieh he, Buck, told the defendant the sideo 
walks wrmlé cect 20 cente a square foot and 61.20 a lineal foot; 
that the defendant said “that's all right Mr. Muck, to ce right 
aheed and put these sidewalks in;" that thereupon the sidewalks 
were le§id; that after the sidewalks vere laid he, tuck, bed a 
ecnversation with the defendant in regard to same treubie the 
plaintiffe were having concerning the putting of « woter main in 
the street; thet the defendant eugsested thet if he could get a 
water main cut im the street that “ve vould enki the sidewnlks 
@mare;” that he, Tuck, seid thet “there was nething doing;* 
that a b411 for-the opst of the sidewnlke wer cent te the defende 
ont tat thet Be refuced to pay the b1i11; that «% the time the 
sidewalks were peid, the plaintiffs were wailding © bungalews 
en the property they oened and were taking people out to the 
property to show them the Wungeiows; that the pleintiffe ieaié 
sidewalks from one end of the mbdéivicion te the ether end in 
order to make it peseable fer the peesle - se that they did not 
heve te wolk in the mad, 

The defendant testified that he had a telephone cone 
yerention with fred Buck, in which tuck said: “So you want me 
to put the sidewalk in past your lete on Cempbell cvemme?"; that 
he, the dofendent replied “He,” ond thet that wes the end of the 
@enversation; that « bill fer the cost of the cidewalke was 
prevented te him persenclly by the contractor whe laid the side- 

welks, end that he, the defendant, seid “thy de you send it te 
‘me, I didn't order anything from you;" thet the contractor noid, 
A mmow you didn't mut I prevented 4 to Mr. Busk and he sndé he 
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wouldn't pey it, and told me te send it to you; * that after the 
wrk wae completed Pred Buck spoke to him, the ¢efendent, about 
the price of the cidewolk. 

The wife of the defendant testified thet befere ache 
married the defendaat ahe worked in the effice of the defendant 
ae a etenegrepher; thet sometime im the fall ef 1919, oreund 
sagaet or September, Fred Buck ealled up aver the telephone, 
eoid he was going to lay “the sidewalke* and wanted te knew 
whether we wanted walks leic in front of the iets “he thought 
we owneds;* that che said thet we wore “not interested at all 
concerning any lets there or the iayine of cidewalks;" that she 
knew whether the 4vfendemt wented the sidewnlke there; thet she 
kmew a1] sbout the business treneacted in the office; that the 
laying of the sidewalks was discussed by the defendent *4uring 
the trancection of the leayine of the walk;* thet she didn't 
kmew thet the plaintiffs were laying sidewnlke there « enly vhat 
Pred Buck teld her} that she deeon't remember ehether she talxed 
te the defendiont before or after she bad the converestien with 
Fred mek; that she deeon’t remember how she knew that the defende 
ont didn’t want to have the cidewalke put in frent ef the lete; 
that she heen't omy recollection whether she talkes about the sidee 
Walks; thet ahe “suet heve kmown at the time that we didn’t want 
themy* thet i¢ ia likely that the defendant toid her same thing 
about the plaintiff wenting t¢ put in the sidewslke befere she 
hed the telk with Fred Puck, tut thet ehe don't remeber; thet 
after she had the conversation with fred Buck she teaiked with 
the defencent about the «idewelks, 

in rebuttal Fred Puck testificd that he did net have 
| & telephone conversction with Mrs, Morrie; thet he never hed 
*eny dealings with her;* thet he di¢ net heve a telephone conyers 
sation with the defendant in which the defendont ssid that he did 
‘wot wont Mim, Freq Duck, te ley the sidewalks. 
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The principe! contention of geunee. for the dofendant 
fe that the plaintiffs have failed te prove their cone tr 4 
preponderance of the evidener. Goanee for the defendant maine 
‘tain that the mle ie well estebiiahed that where there are only 
tw witnesses, ond the statement of one witness in met by « 
eategerie¢al denial by the other witness, ami both witnesses are 
of emal credibility, the plaintiff hes mot ereved his cane by « 
preponderance of the evideree. Comnsel far the defendant orgne 
that the rule epplies with greater force in the asue at ber bee 
emuse the plaintiff's uneupeerted teatimemy is contradicted ty 
the defondont end the cefendent's wife, In evr osirion the 
testimeny of the wife of the defendant is met cetisfacters ene 
sonvinding. Tat eeide from thie, we de ret thdwk thet the finding 
of the trial eourt shovld be 4feturbed. Ordinerily the finding 
of « trink esurt wpen questions of Aieetet fret will wet he seversed 
wilese the finding te cleerly contrery te the ecight ef the erie 
deuee. lyons vy. Stred, 787 Th). 260, B80: Bebbert wv. Coty af 
Chigeg@, 223 Til. 45%, 464, Ye are of the erinien thet the finding 
ef the tris] court io not meviffeatic oeedmet the eeieht of the 
evidence, 

Counsel for the defemiont site the cuss ef Pecetec ve 
Gilson, 61 111, 94, in suprert of their contention that the plecine 
tiffs bave wot establicheé theiy ence oy « prepentorenes of the 
evidense., In the tove of Pasedee wv. Gls 
(p. 95): "24 belongs to the plaintiff te make ent = cose. The 
Wieden of preef fe won Bim, end where the inaue vests mpon the 
eworn offirmetion ef one mnorty ond the sworn denisl af the other, 
‘both heaving the seme meone of daferection and both wabspeached, 
and tentifvine t4 = etete of facts amuclivy probable, a atte 
eelentions gary con srily sey thet the platatiff Wes fatied te ose 
tablish bis claim. ‘thout saying that thie court would eet acide 
(& Verdict for the plaintiff, rendered in such cases, on the 
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ground alone that 4+ was mot mutained by the «videnge, ve muct 
eet eside one resting only wpon the ovidomee of the plaintiff 
when thet is controdieted net only by the defeniont wat elao 
by another witness, ond there ore ne elements of probability 
to turn the oeale. Gudh ie the present cane.* 

The cave of —— Ve — RUREBs Wes distinguished 
in the gene of font Chigoen 5. i. Oe Livserowitu, 197 il. 
607, which held (yp. * that ‘even where the plnintite wae 
contradicted by the defendent om! onother whtmess, the judgment 
would not be reweraed, if there were elements of prebabdlaty t 
turn the scnle.” Im considering the cove of Pencles 









mee aone’ * reversed judgments, as apposed 
rested on e une ported testimony of the pl. sift, 
qantreds ates wy that of the defendont end ome or more 
correbersa tive ——— Dat there decisions heave ne 
ppvhication at the present time. A Sescene S008 saete 
S Glass of decisions is the — omy ef Foye) —— 





641 Tie 94; and 41 wae there ‘thet Th * 
eet aside « verdict fer the plain —* Pam Be only 
upon the 2*— ef the phalntart, ween thet wae cone 
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208 ria, App. G90, in support ef their contention that « party 
holding the offirnetive of a proposition doen not maintain it 

by ® preponderance of the evidence, where there are only twe 
witnesses, beth equally aredibie, who contradiet each other. 

We 40 not aporeve of the holdings in those enszes. In determining 
“the oredi bility of witnesses, their demeomer and manner of 
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witaesees, amd thedy textineny de directly contredictery, ond 
there is nothing inherently imprebeble in the textimony of 
either, it is difficult te understand how « reviewing court, 
whichidees wet cee the witnesses nor heor them testify, could 
Yenvonably say thet both are equally eredivle. % think thot 
the correct rule ie oteted in the euse of Horving +. Poritz, 
6 This Appe 208. Im that ease the court sadd (m. 942): 
: lly ats dfn edn Pn agit Maal 5 
— — 
Ey Pa 
the oourt or jury sey apply the usued teste of 

if he *eppents more verthy oF 4a, sak aor Chat af 

the ether.” 
fo the some effect mibetamtially are the fellewing auces: 
Botely ¥+ Kjeer, 162 Tlie App. 542, 568, 550; Gears, Reeluek 
& Ges Ve Beare clayton jamber commemy, 296 TAl. App. 287. 
Mven in » ¢riminel oace where the degree of proof rewired ie 
proof beyond » recconsble doubt, the rule ie well evteabhished 
thet *the fect thet there wow only ome whtneas testifying to 
the comission of the crime, and thet he mx cantredicted by 
the defendant, is not alone sufficient te justify « reversai.® 
fo the seme effeet ore the fellowkng eases: The Peonks 
Qreenberg, 202 111. 546, ome The Peqwhe v. Portoner, 208 Il}. 
800, 584; The People v. tgeiejowald 

it do further urged by coumse, fer the defendant, 

20 8 ground fer reversal, that the trial court erred in ree 
fusing te simit in evidence « carbon copy of the following 
Letter, addressed to the plaintiffs ond alleged to have been 
written wy the defendant: “Regarding our ‘phone converestion 
‘ebout colk on Campbell cverme where you are building, 1 am net 
Amterented im levine or paying for the seme, pest ony sroperty 
2 own on thot wtreet.* In our opinion the tried court ruled 
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correctly iu excluding the copy of the letter. A proper 
foundation for ite admission woe not laid. All thet the record 
shows ia the follewing offer: "I offer this copy in cvidence, 
I gmve notice to produce, and they failed to produce 14." Me 
proof wae made that the copy of the letter wae = true and corre ¢ 
eopy or that the copy wae a carbon copy. The Nicharde Iron York 

v» Glenvem, YA This 11, 12. Purthermerc, there is no evidence 
thet the ictior wae malied or otherwise sont to the plaintiff. 
Wred Muck teetified on behalf of the pleintiffe thet he did net 
receive the letter. 

Yor the reasone stated the judguent ie effirmed. 








Batehett, Fe Je, emda Ueourely, Boy COUT» 
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PODICIPAL COUNT 
ev CHICAGO. 


JOHN A, DRRADT, 2041.4. 642 


Appel Lee. 


BA, TWATICE JOMMVTON veLIVERK 





D Ye OPINIOW OF THe coWsT. 


Thie ia am appesl by the pleintiff, the Central Trust 
Company of Lilineis, from a judgment in faver of John 4. Defout, 
the defeniant, in om action brought by the plaintiff’ for en 
mhleged breach of contract by the defendant. The ease wae tried 
before the court without « jury. . 

The only quection invelwed iw «hether the finding of 
the tried court wae menifestly agsinat the modght of the evidence, 
we sre of the opinion that 4t was, the evidence on behalf of 
the plaintiff aleorly pravee the allegations of the plaiatiff's« 
statement of claim, fe evidonge wheteouver waa introduced om 
behalf of the defendant. The fects ere oibetantinlly as follows: 
Widmeyer, a vend celewen employed by the plaimtii?, secured a 
signed open order on Joamary 16, 1922, from the defondent te se1i 
S shores of Brunswieke«Boalke preferred stock ot ome hundred 
dollars ($200) per shore and be sccordingly placed the erder with 
Trees, a trader fer the plsintiff. “hertly after “eptember 14, 

«2022, Trees received « modificotion of the original order from 
the defendant. The modificstion ordered » sale of the steck at 

: $202 per share. The medifiestion of the order was confirmed 

by & letter of the plaintiff written te the defendant on September 
(80, 1822, Om Getober 24, 192%, the plaintiff? wrote to the 
“defendant advieimg him that the plaintiff had seld the steek in 
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accordance with the defendunt' a instructions. “dmeyer teetified 
that he went to sew the defendant late in Oeteber after the anle 
wad before it was cevered, ond wacked the defendant fer the stock 
ut thet the defendant told him that he, the defendant, had eld 
the stock aml sormeqently cowld met deliver it. “ddmeyer ond 
Trees went te eee the defendant again tat he refused te eee them. 
Trees then ordered the purchase ef 9% shares of the stock in the 
market to gover the eule. The stock wos purchosed at ite fair 


wWerket price of $104. The plaintiff proved damages smounting to 


4 


— — 
=, 


$4.00 per share or $50, together with $1.00 war tux amd 015.00 
brekeracge comission. 

In our epinden the judgment ef the trial eourt should 
be reverned with a finding ef farts. Judgment will be entered 
here for the plaintiff in the me of 166, 

SUDERLAT RUVERGYS WITH FVINDEGG OF Facts. 


Watehett, °. d+, smd Meourely, J., concur. 
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WEMOLNG OF PACTS, 


The ourt finds oe aw fact thet the defendant 
placed an open order with the pleimtiff to 011 50 shores 
of Brunsvicko.Balke preferred stock at ¢200 per ghere , 
that the plaintiff sold the stock; thot a demand wae made 
by the plaintiff on the defendant to deliver the stocky 
that the defendant refused to deliver the ateck; that the 
pladntit?’ purchased the stock im the open market and thereby 
wot damaged te the ausunt of $66. 
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FCM COURT, 


MAUAIC! J, RABDING, 
Appehlant, 
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VB» 


CHICAGO RAILWAYS COMPANY 
GURGAGO CRTY RALLWAY COMPARY 
CALUMET AND SOUTH CHICAGO 
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— —— a ——— COMPANY 
eorpor «. i siness aw 
Ghieage awef nee ALTO 8 y 
Awpelieen. 





LOOK COURTY. 


234].A. 649 








COURT. 


thie is em apoeel by the plaintiff, Mowries J, Kabbing, 
from a judgment in faver of the defendenta, the Ghicage failways 
Company ¢t al., im ean action by the plaintiff for damages for ine 
guries received by reason of the alleged newligence ef the defende 
ante» 

the ease was tried before « jury. The verdiet of the 
jury woe egsinet the plaintiff. The evidence on behelf of the 
plaintiff shows substenticlly thet he wow « plycician and surgeon, 
@epleyed se on mibulomee surgeon by the “ity of Chieaee; that on 
aguet 12, 1921, at about 4249 peme, OM o Clear night, he dreve 
hie eutemebile on “abash avenue, in the “ity of Chicage, south 
to Lith wtreet, then turned weet one block into state street; 
that bofere driving inte State street he Leoked te cee if any 
street car was coming in either direction; that he could see for 
e distance of ome bandred amd fifty to two hundred ond fifty feet, 
‘Wut cow no street car; that he turned into State street on the 
“west cide of the street, and drove in the couth-bound street cor 
“track ot © speed of from twolve te fifteon miles on hour; that 
hie destination wes a born owned by the pelice departeent in which 
4 *% kept hie eutemebile, the barn being shout 2950 feet couth of 
Uth street on the cast side of State: street; thot cbout half way 
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botwoon 11th etreet and the berm he heard o bell from the reer, 
indienting the approach of « street ear; that he contimmed at 

the same rete of apeed and otili in the wtreet car track and just 
prier to reaching the street im front of the barn, leaned ever, 
wut hin Lert hand out over the afide of the ger ae « eignal ef his 
intention te turn, end turned bie ear in te the cant te drive inte 
the born; that hia gor wes almout entirely eut of the wtreet car 
tracks when the street aor, coming from behind him, struck the 
fear left wheel of the automobile, turning the outomebile around 
#@ that it wee headed towards the north, ond dragcing it about 

the full length of the atome>ddie «poroximetely 20 feet. 

The eubetance of the evidence on behalf of the defend« 

ente i¢ thet the street car wae ceoime at « rate of from 1s te 16 
miles on hour in the block north ef ith street; thet the moterman 
tow the plaintiff's sutemebile oo it wee turning inte otete street, 
et which iime the street ear wes about 900 feet north ef Lith 
wtvest; thet when the motorman sew the outomebile he turned off 
hide power and coscted until he came to « poimt about 95 feet back 
of the sutemebiia, which wae them im the otrest cor tracks chead 
of the etreet ear; that the sotermen reng bis gong and the plaine 
taff drove his automobile to the right out of the etrect car trecke 
and towards the right ourb; that the plaintiff dreve 95 er 100 feet 
further, gave no signal of bie intention te turn, and then suddeniy 
turned gaat aervese the vtreet car trecke ond woe atrueck by the etreet 
eur; that when the plaintiff's cutomabile avove eff the street ear 
tracke, the materman inerensed bic speed, whieh wae then 8 te 12 
miles, to © epeed ef 12 te 16 miles en hour, and the street cer wos 
(0 to % feet behind the sutomabile when the svtomebile made the 
adden wr; that tee setormen then threw eff hie pewer ond applied 
heed brakes, but was unable t step the atreet ear in time to 
The principal ground on which the plaintiffs asks for 





tte oe ta A 
~~ ewe 
. — 
phe 
2 / . 


7 


eed 
— 
tae 
— ot ak 
noise 
— 


— 
om Fa 
* — 
bret me fron — 
* — a tn 
‘phoebe oss evonh ie 2 
ne 
nak 
—— 
eh abet 
— 


pene 
va⸗ 
et 
ah shied ww Reise 
anon? 
ae 





o3e 
a reversel of the judgment ic that the verdict of the jury is 
*cantrary to the clowr prependersnce of the evidenee.”* The 
argusente on the evidenee sre very clearly presented by both 
pides, ond show «o direct conflict of the evidence on the material 
ieeues in the case. Counsel fer the defendants, however, do not 
covieider thet the evidenwe de conflicting, They admit thet the 
testimony of the plieintiff's witnesses dees “net agrwe* with the 
testimony of the defendants’ witnmeesea, tut they maintain the 
verdict ie in accordence with the “wenifeet prepondersnes of the 
evidence.* Counsel for the defendents further contend thet the 
verdict “was omply justified upon pleintiff's evidence alone so 
that Sueh comfiiet se there wee in the evidence of the reepective 
parties wee not particularly important in the ultimate reeult.* 
We do not agree with the contention ef counsel for the defendants 
thet the verdict is “emply justified woom plaintiff's evidence 
alone." But wo are of the opinion thet in view of the comflict 
in the evidence on the iseue of fact, whieh we think is sontroll- 
img, we would not be werreanted in disturbing the verdict of the 
jury. The precise queotion, whieh in our view is decisive on the 
facts, iu whether the plaintiff turned weet out of the track, and 
afterwards attempted to cress the track going towards the caet in 
front of the car, On this isene the testimony ie directly cone 
flieting. The plaintiff and two witnewses on hie behalf testified 
thet the plaintiff's outomebile was etreck when the sutomebile 
was turning owt of the track towards the sact near the barn, which 
wos the destination of the plaintiff, and which wae on the east 
wide of the etrest. The metormen of the street car, and four 
— other witnesess on behalf of the defendonts, testified that the 
plaintiff turned out of the oar track te the weet, and of terwarde 
| Started sereas the track te the caret in front of the car, Counsel 
“for the plaintiff maintain thet the testimony ef the defendents! 


witnesses is improbable and unressoneble in many respects, and 
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thet “the ovidence clearly propenderates im ouppert ef the 
teetimony” of the plaintiff. Bat councel for the plaintiff 
alee vtate that “the evidenee presented om the trisl «ns 
sharply conflicting." 

in qur interpretation of the evidenee there in ample 
evidence te castain the verdict of the jury; and in view of the 
conflict of the testimony we do not think thet we showld set 
the verdict aside. “If amy rule ef this court eon be se well 
eeteblighed es te be neither evertioned nor require the citation 
of mtheritics te suprert it, it ls thet » verdict will net be 
wet acide whenever there ie 4 contrariety ef «evidences, and the 
faste end circumstances, by a fair end recsenable intendment 
Will autherice the verdict, notwithetending it may epresr toe 
be against the strength and weight ef the testimony.” Jllinois 
Contre, Bedirosd Company Vv. Gi)lde, 68 Th1. DL?. Te the come 
effeet is the cxwe of Eredley v. Felmer, 195 111. 15, 89. In 
our opinion the verdict of the jury io net menifestly scainet 
the weight of the evidence. 

Seunse] for the plaintiff ebject te the fellewing 
inetruction civen at the reasest of the defendanta: 


"The sourt inetructe you thet while the motorman 
of a etreet reilwny in operating cere ie bound te have 
regerd to the rights and sefety of others, yet he is 
mot @bliged to he aii the whdle on hie guard againet 
the uucuel, extraordinery and not recvonably te be 
expected; ond if you believe from the evidense, under 
the instructions ef the court, thet waat plaintiff did 
om the oceasion in qestioen was, wader eli the facte 
ema civewreteneer as you find them from the ¢vidense, 
extraordinary, not reaconebly to be expected or unusuel, 
amd that as the . the place in question 
at the time im question, the sald ear wae being operated 
with qvdimery gare by the moterman in charge thorecf, 
then it become the duty af the motorman to stop his ear 
oghy ae soo eo he had notdes or knowledge of the in- 
tention of plaintiff te de as he did « if you believe 
that whet he did woe not ueusk or ordinarily te be 
expected; and if you believe from the evidences, under 
the inotructions of the wourt, that notices or inewleage 
of pleintiff's intention te de what he did as you find 
it from the evide » if you believe thot shat ke did 
was Umueuel end extreerdinary and net recconably to be 
expected « came tee inte for the motorman in the exercise 
of erdinery care to step said car in time to aveid injury 
t@ plein ff then you muict find your verdict in 
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According to the erqument of counsel fer the pleintirf, 
the inetruction “lays down the proposition thet it became the 
duty ef the motorman to otop hie cor only ae soon oc he had 
knowledge of the intention of the plaintiff to do aw he did, that 
io, to turn off the tracks, ond thet if ouch knowledge come to 
the motorman toe late fer him to etep hie eax in time te avedd 
the collision, then the jury were inetructad to find « rerddot 
in the defendonta' faver." Counsel for the plaintiff maintain 
that "4t is epperent from a reoding of this instruction that 
the jury would cleerly be led te believe that wnlewe the cire 
cumstances were such that the meterman ose eble sctuslay te bring 
hie car te a full step and foiled te do we, there cewld be neo 
reeovery by the plaintiff.” G@ do not think thet the fury were 
wieled inte believing that the inetruction intended te convey 
the ideo thet the defendants wore exeused from liability if the 
clreumetences were such that the motorman could not brimg the cer 
to = complete stop or etemdetili. From the context of the in- 
otypvetion the werd “atep* recsensbly merns that oa soom ae the 
wetermen, widle @perating the ecr with ordinary ¢are, had notice 
of the dengor ef o Gélliaion, it heeeme bis duty te use 211 
appidenees on his gar that are used to bring the car te a top, 
with o view to avoiding « ¢ollision with the plaintiff's eute- 
mobile. The invtruction is dwewn on the hypothesis that the ect 
of the plaintiff wos ““mueusl, extrrerdinary and not ressonably 
te be expected,” and thet in wuch cose "44% became the duty of the 
wetorman to step hie cay only oa soon ac he had notice or knowledge 
of the intention of plaintif’ to do os he did + 4f you believe that 
what he 444 wan not uouel er ordinardly to be expected." Counsed 
for the pleintiff contend thet the instruction "was clearly 
Prejudicial to the plnintifr ond slene should be sufficient t 
warrant a Feversaie® ‘@ de net egree with the contention ef 
tunsel for the plaintiff. 
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Geuneeh fer the plaintiff arcue that the ine truction 
*gompletely ignores the contention ef the plaintiff that the 
street car won goime ot such « rate of speed as te smonnt to 
negligence, in view of the matormon's knowledge of the presence 
of the plaintiff's ontemebile en the treeke in front ef the street 
Ger et such e rete of epeed and so cloesig te the ginintiff thet 
in the ovent of his turning off or slewing down for ony reoeon, 
the etreet eur eculd net either have been otepped er ite epeed 
#lagkened enffielently te heve eveided renning inte him.” The 
onawer, we think, to thie objection ia that the instruction is 
dram on the theory that the etrect ear “wee being sperated vith 
erdimary cure by the motermen;*® that the act ef the plaintiff was 
“amusuel ond extraordinary and net reesensbly to be expected; * 
and thet the metice or imewledge of sleintiff's act "come tee Lete 
fer the moterman in the exereaiece of ordinary care t stop osid car 
in time to avoid injury te plaintif?.* 

it de further objected by counce] fer the plaintiff thet 
the feliowing inetruction, civen in behalf of the defendants, was 
erroneus end prejudicial to the pladstiffs 

“The court instructs you thet if you believe frem 

the evidense, under the inetructions or t the court, thet 

the plaintiff «ene eudd ami without ony negligence 

or feult on the wart of | defendants pleced in a 

ae ef denger, then in erder te charge the defendants | 

with the duty te aveid injuring the plaintiff, the plain- 

tiff must show by preponderance of the evidence tant 

the eireumeteness were wich that the servant or servants 

of the defendante had time ond envertanity te became cone 

scious Wy the exereise of or care, of the facts giving 

hae —* * —2* and g rescona eppertunity te perform 

At. dnd = oe eee ry beldeve fram the evidence, under 

the inn truce of the court, that the cireumeteanees as 

shown by the evidence 4i¢ mot churge the seid defendants 

with the = os thus defined, or believe fron the 

evidence, under the instructions ef e sourt, that the said 

defendants : pporgund | 

form, ty the exercise of 0 ordinary care, such duty as thug 
‘imed, then you should find the defendants net cudity.* 

Gounsel for the plaintiff maintein that the instruction 
"Sgneres the contentions ef the plaintiff as to the speed ef the 
ere ow ont the faiiure ef the motermen to keep it im contre] 


the pleintirr firet dreve on to the street ear tranke ona 
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prior te the time of his turning off." We do not think that 
the inetruction ie intended primarily to relate to the question 
of speed. As we interpret the instruction, the purpose of i+ 
is to cover the defendonte’ theory of the cove thet the plain- 
t4ff turned out of the trock te the west, and then suddenly and 
wnexpectedly started te ereoss the track towards the east. 
Counsel fer the plaintAff state, that *the imstruction would be 
sprddeable if the eoliiesion bed taken place immediately ofter 
the plieinti’’ drove on to the street car trecks, bat it cen 
have no application to the ¢ircumetanees here where the motorman 
admitted seeing the plaintiff on the tracks when the street car 
was more than 400 fect nerth of the place of the coliision.* 
Ag we have atated, our view ef the inctruction io that it is 
drawn on the defendants’ theery that the cellission 444 take 
Plece “immediately efter the plaintiff dreve on to the street 
Gary tracks;* thet is, after the plaintiff dreve on te the tracks 
while sttempting to erese to the east wide of the street. The 
wale de « fomilder one thet “each party hea the right te breve 
the jury instructed upen hic theery of the cave if it hae a basis 
im the evidence vpon which te rect.” Ghisege Union Traction Yo. ve 
Browéy, 26 112. 615, 623.  ‘ounee) for the plaintiff further 
object te the invtruction that "it wae net « question of whether 
‘the wervant or servants of the defendants bei time and sppertanity 
*e become conscique by the exereier of ordinary earc, of the fects 
giving rise to such duty* « the duty t avoid injuring the piaine 
tiff + tut whether the defendants’ servants hod time ond opportunity 
te avoid the consequences of the dengeurous position of the plein- 
tiff." We think thet the objection is witheuwt merit. The motore 
men would have te “became conscious" ef the facts giving rise te 
the cuty to sveid injuring the pleintiff, befere he could “aveid 
‘the consequences of the dengerous position of the plaintiff.” 
Counsel for the plaintiff sontend that “the instructions 
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ue a whole were prejudicial t the plaintiff beeamee of their 
great number," and alee becouse of the mumber of instructions 
thet concluded with the dkwwotion te the jury to find the defend. 
onte “mot guilty® or te find » verdiet in faver of the defendents. 
‘Twenty-four inetructions were given in behalf ef the defendanta, 
seven of thease instructions concluded with o direction ta find 
the defendants "not guilty", and two coneluded with « direction 
to find a verdict for the defendants, The principles ef law 
applicable to the cene ave simple, The muaber of ino trections 
which were given ic eat of prepertion te the dscuee involved. 

the preetice of giving on exceusive eumber of inotructions has 
been repestedly condemned. 
B60, S74; 








mith, 8 Iii. ar, 419; Sead v. Ellineds 
sity, eh Tlie Apne MO, 164; Wei 







wdusky, 99 Ill. Ape. 164, 166, 168, 170. 

in the couse of Agome Vv. Qedth, supya, where 12 ine 
atructions were given for ane of the portics, in disapproving of 
the practies of giving an unnecesvary mumber of inutructions, the 
Giurt madd (p. 419); “ve do not understand why it ie thet counsel, 
where they have » good cence, will aeck to encumber 14 with ouch 
® Multitude of inotructions, the alewst inyeriable effeet of 
which is, to introduce manifest error inte the record. uch o 
practices deca not enlighten the minds of « jury on the ieoucs 
otedtted to them, but rather tends to introduce confusion. 
Inetruections should clways be eleor, ecourate and concise state. 
ments of the law as apoliesbie te the farts of the snse. It wes 
never dontemplated, under the provieions of the practice set, 
that the gourt showld be require? to give » woot number of ine 
structions, amounting, in the ageregate, te a Lengthy addres. 
at 49 « wisehieveus practice, and eught te be diecontimed, 
& few coneine statements of the law applicable to the fects, 
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ave #21 thet con be required, and are «12 that oan serve any 
preaectieanl purpese in the elucidation of the case.” 

In the save of Gity of § 3a] em » Mere, in 
whieh Sh instructions were derlvucasiiai on pony of the defgndant, 
the gourt aid (6274); "The prensentetion of such « wumber of 
inetructions was wholly impraper. Principles ef law applicable 
te the cave wore not nmwncreus or involved, ond there was ne 
occasion fer iepesing the labor of euch am examination upen the 
gourt. We trial judge ean properly examine and pase apon oooh 
a moss of insttuctions within the time usually ovelleble at « 
trial.” 





The preectioe of concluding a mumber of instructions 
with the phrase "net guilty" has been repeatedly condemned, and 
im some instances reverenle have been granted for the giving of 
on unecessary manber of euch inetructions. Good ve Siiimods 
ies @apras In the eace at * slthough we sina af 
the mamber ef inutructions that were unnecessarily given on be- 
half ef the defendants, ord sithough we thdek that the phrase 
"wot guilty," end similar phreses, were unreasonably reposted 
in a mumber of the instructions, yet we are of the opinion thet 
the probablities are thet the jury were not misled, or infinenced 
projudieally egeinst the plaintiff, by the instructions. The 

aeaen were e¢ simple ond plain that we de net think that 
Peusonably 44 cam be eodé that the ieouee were confused ar thet 
‘the jury wore misled by the ine tructions, 

Counsel for the defendants contend that the otjections 
of the plaintiff te the inetructions cannet be sonsidered becouse 
“the plainta?? made no ebjeetion and preserved no exception at 
the triol or befere finel judgment vo for as is shown by the bili 
Of exceptions.* e de mot think thet the point of counsel for — 
the defendants ds well token. ‘fhe recerd chews thet » motion 
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for wo meow trial wou mode, Wut the record does not show that the 

motion was in writing or thet the growade of the motion were 

epecifically stated. Im euch cause the defendente wed the right 

to move for a rule on the plaintiff to epecify the grounds ef 

the motion fer a new trial, The Gttawns Cewege & Pox River Volley 
Re Spe Vo Koligth, 91 Tid, B04, 211; Yhe Metropeasten Veet side 

Wiech Re Sa CO~e We Sadte, 166 Thi. 376, 578. The defencents 

did wot make such o motion, and, therefere, they cannet new objeet 

om appeal that the motion fer « new trial wae not in eriting or 

that the grounds were not — etated. 












Salis of the racerd the defendants are entitied  asvign ae errer 
amy errer thet may appear im the record, includivig emy error in the 


giving or r«fusing of ine tructions. 
Coe, 455 Til. S80, G02; Peopls 
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AOPRAL PAOM BUSI CIPAL COURT 
OF CHIGAGG, 





i CPINSOM OF THE COURT, 
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Thie is an appeal by Kartin 4, Bona, the defendant, 
from a judguent in the tiwalcipai court of the City of Chivage, in an 
astion ef a éeteiner in faver of the plaintiffs, Joseph and 
Josefa Burt. 

The abetract dees not show the fudyment that was rene 
Geved in the setion, VYurtherwere, the index toe the sabetract does 
not refer to the fudgwont. Geunse] for the plaintiffs invoke the 
Yule that where the abstract faile te shew the judqment that was 
entered by the trial court, there ia nothing te review ad the 
jutement shovld be affirmed. Ga the authorities ee are sempelied te 
held that the contention of counsel] for the plaintiffs 46 correet. 
Sellers v¥. Puritan Product Ge., 217 [11, Ape. Gi?; Stewart v. Bilson, 
ai ma, hing 522; gn teon Frinting Go. v. lmpire Paper Go., 83 
Til. App., 440, Courts may ture te the recerd,where the abstract is 
deficient, to affirm a Juiguont but never to reverse a judgment. 
Warner v. Arustrong, 214 111. Apy., 198; Amundson Printing Co. v. 

4s the court caild in Amundeom Pri 
Peper Co., Bupre, the method we have sdopted ef dievoring of tha 
Gase wt bar is not « satiafectery one, but if the ruler of court 














are to be reepected and follewed, it is the only course that should 
be pursued. ! 
The judgment ef the trial court is affirmed. 
APPIRGRD, 


* 4 
Matehett, . J,, ond Keturely, J,, concur. 
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APPGAL PROM SUPERION COURT 
OF COOK COURTY, 


234T.A. 650 


G2OnGe VILLIOS, 
Appellee, 


WR, 
UNITED MASIPACTURING AND 
DISTRIBUTTR 


G CO., a Corporation, 
Appellant, 


BR. @USTICR MeSURELY DELIVERED THR GPINION OF THE couHT. 


Pialntify, bringing suit for eompensation fer services 
and fer the value ef certain teels, dies, ond sedelse, had a verdict 
from which he remitted $650 and judgment for $960 was entered avainst 
defendant. — 

The parties had a series ef conferences relative to a 
proposed contract by whieh defesdant was to obtain from plaintiff 
his services in sonnection with the manufacture ond sale ef phono} 
gravh motere accerting to designs and feprevereita theresm made by 
Sinintiff, The oontract contemplated payment te plaintiff ef a 
comoiseion on sales of such meters and §10 a fay. Zither party 
eould terminate the contract om giving notice ond woon much tere 
mination plaintiff was to have the right to take «ith him, without 
paying for them, all jigs, tecls, dies and sedels purchased or 
manufastured im contenplation of and incident te the manufseture 
amd gale of motors under the agreement, 

Pending negotiations plaintiff, at the insistence of 
defendant 's offieers, begen work, Three weeks thereafter he was 
motified that hia services were no lomger required. Ne was paid 
for the time of actual work, but claime that the agreement wae thet 
he was to be employed for sixty days at least ond to receive thirty 
days prior notice of defendant's desire toe terminate the contract. 

Three written memoranda or drafte of the sgreenent were 
drawn, but none was ever executed, Plaintiff claims that there was 
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at least an oral agreenent the terme of whith were contained in the 
third draft of the contract, Defendant replies thet there was no 
agreement, for the reason that the writing was never ciyned; that 
this third draft wae incomplete by the owlenion to insert in the 
Plenk epnce previted the number ef days of previews notice whieh 
either party shovwid cive the other in order to terminote the eon-« 
tract. 

Tt may be conceded thet there wae no written agreement 
between the parties, but the fury could vromerly conelate that the 
minds of the verties had mot om all the essentiel detalis sxeapt 
poselibly the number of daye notice required for tercinetion of the 
contract.  Pinsintiff's stery on thie peint ie consistent and con. 
vineing. There ie no definite denial thet both eleiutiff and the 
officers of the defendant im good faith believed that the last draft 
expressed their uideretanding of the terme of their agreesent and 
that it was intended the contract should be axecuted by all the 
parties. Pisintiff entered uson hin expleyment relying upen the 
statements of defeniant's officers that thie contract was satis 
factory to them and that 14 wowld be exeauted, 

We ore Ineliesd to agree with counsel for defendant 
thet there wera error upon the trind whioh wider ordinary cir- 
eumeatences weyld ccapel « reverend, It was erroneous te gend te 
the jury a draft ef the proposed contract «ith rritten comments 
and motations thereon made by pleintiff, ZvidenPly the jury ae- 
eepted plaintiff's wersion ap te the —— of time of his ome 
Pleyment within the thirty days notice of termination, and re« 
turned ite verdict aceoriingly, Tha triel Judge seane te have 
been of the epinion that thie part of plaintiff's claim wae 
doubtful and hence required a renittitur se as te leave the 
Judgment besed upon the welue of the tecls, dies, amd models 
which were te become the property of plaintiff when the contract 
ended, Pisintiff testified that these were worth $900. While 
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these appliances had no market value, yet they had e value te 
Plaintiff’, ehe was experimenting and attempting to devices and 
perfect improvements in phonegravh motors. the Judgeent for 
$600 io well within bie testimony. 

While the trial was not free frau errors, a2 we 
heave indicated, yet under the eclrowmetances a reverse] is un- 
neeesrary and the judgment for 3806 is affirmed, 

AFFIRKED, 


Batehoett, >. J,, and Johnaton, J., eomeur, 
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Appellant, APPRAL FROM 
«SUPERIOR CouRT, 
Ve 
COOK COUNTY. 


CHICAG® HLIGHTS T@RMIWAL 
TRANSY NR RAILROAD COMPANY, 
Appellees. 
MR, JUSTICE BARKS DELIVUEY THE OPINION OF THE couRT, 


dismissing 
This eppeal ie from a decree Nor want of equity 


@ B11] secking om injunction against the vielation of a 
contract, and seking fer epecifiec perfermenee. Ho question 
erises upen the plesdings. ‘The meterial facts are net dine 
puted, most of them being stipulated te. A temporary ine 
junction was granted and contimed im effect until the entry 
@f the decree, A motion mede here to contime it in force 
wee practically withdrawn upon an arrangement fer advancing 
the couse for hearing. 

The contract wee mede whereby appellee, the Terminal 
Company, wee te switch for sppeliant's predeceaser esrs to 
and from the latter's raile end commercial and momufsoturing 
estavlichnents alenc the raile of appeliee. The contract was 
entered inte Hey 14, 1907, with appeliant's predecessor, te 
wheee properties and contract rights appellant succeeded. 
Sxeept during the period of federal central of reiiways from 
Jemmary 1, 1918, te Kareh 1, 1920, the porties to the contract 
sentimed to operate under it until appellee filed ite teriffs 
made effective September 1, 1922, with the Interstate Commerce 
mission ami the Illimeie Commerce Commission, respectively. 
Because operation under these tariffe would be o proctieal 
ef the contract this sudt wes instituted. 
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The controlling question is whether the contract 
eenfiiets with laws requiring operation under such tariffs, 
Holding thet it does we deom it unnecessary to consider the 
many collateral questions argued, and, therefore, only such 
facts as we deem sufficient on which to rest our conclusion 
Will be stated, 

Appellee is a rajilroad cerperation orgenized under 
the laws of this State in 1998, @ince which time it has owned 
about 22 miles of railroad trask in and adjacent te Chicege 
Heights, illineis, ever which it transports freight te and frem 
points of connection with several common carriers, including 
appellant. At present it transperts freight between said 
points of connection and mere than 86 establishments, industries 
and team tracks located om its rails. From 1894 appellant's 
predecessor, ite receiver, and appellant had in turn been 
respectively engaged, at the different periods of their operation 
of its reilweay tracks, in the transportation ef property in 
interstate as well as intrastate commerce and as such carriers 
were subject to wariour acts of congress and statutes of this 
eatate affecting the seme, 

Owing to confusion and unsatisfactory service under 
preeexisting arrangements with the various roads using appellee's 
tracke it took ever the control and operation of its tracks on 
April 16, 1900, and since then has performed the service of 
transporting cere of freight between the industries on its 
reils and the connectionswith trunk line carriers. On that 
date it entered into « contract with appellant's predecessor 
which continued in force until entry inte the contract of May 
14, 1907, The latter contract, the one in question, is referred 
ta im the record as exhibit A. Another decument executed at the 
seme time and attached therete is referred te as exhibit B. 
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The latter document pertaimed to freight rates thet would be 
charged by appellent from Chicage te Chicage Heights, ond is 
consededily an unlawful agreement, but we deem its consideration 
winecessary te « determination of the main ieoue in this case, 
Remely, as te whether exhibit A is an unlewful contract. And 
we shell asowee without diecussion of the evidenciary facts 
that appellant succeeded te «11 the rights given by the latter 
contract pursuemt te a decd of sale dated December 9, 1921, 
given under ferechkesure proeecdings nad against appellant's 
predetessere 

} Settionents and adjustments under exhivit A were 
— the parties prnetieally up te the time of the filing 
ef this bill ond thereefter under the order of the temporary 
injumetion while in force. 

Om July 31, 192%, sppelliee notified appellant that it 
hed filed “Tariff 1. Ce Cy Mo. 29, TLL. C, Oe Mo. 4, effective 
Geptember 1, 1922," noming new rates to be charged fer services 
performed By appellee. Appellant refused te pay the charges 26 
set forth, and refusing to furnish information requested by 
appellee regarding inbound shipments appellee advised appellant 
that it would refuse to accept inbound interstate shimonts unless 
im secordence with ite tariff echedule the charges thereon were 
prepaid, intending te refuse te accept such shipments at the 
compensation provided for im exhibit Ac 

from Meroh 1, 1910, until the foreclosure eppelinnt's 
predecessor, and since then appellant, heve het om fiie with the 
Interstate Commerce Commicsion and the Illinois Commissions 
eueeeseive teriffs which contained a provision te the effect 
that shipments to or from industries jecated on appelice's 
tracks via eppellent’s read would be treated the same aos Located 
OM appeliont’s rails, Amd in sccordance with said tariffs end for 

: the rates nemed therein freight has beon contimeusly transported 
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t@ and frem said industries by appellent company or ite 
predecossor. The movement of ooid freight om appellee's 
rails was made by ite own engines and crew. 

“In none of the tariffs filed wy appellant or ite 
predecessors wau appellees nemed a9 a participating carrier. 
it never at omy time joined or coneurred in any of suid tariffs, 
neming raten to or from points on ite raile, ner head omy joint 
rates boon in effeet hetween appellant end appellee, 

Prier to the filine ef this suit appellee did not 
attempt te toLlect fvem eghippere or conesigqnecs any rates or 
charges for ite services in traneperting freight tw or from ite 
connection with eppeliont’s road. It was eompensated only on 
the Deeds of exhibit A. Ae we deom neither the proceedings 
remltent upon appelient's pretest ageinet the filine of teriff 
yates by appellee, or the histery of the Federal control, as 
essential to a determinetion of the main deme wa thail not 
review the facts pertaining thereto. 

Wor shail we set forth «t length the provisiens ef 
exhibit A. It io mfficient te say with respect te the moin 
point in controversy that under it the “Rediread” (appellant's 
predecesver) agreed thet during » term of ninctyenine (9°) 
years 4t would deliver to the Torminal Compamy (appellee), at 
ite yards adjacent te the main line of the Reilread im Chicege 
Heights, oll core and freighte thet micht during thet period be 
im ite possession or wnier ite centro) conmsiened to parties 
other then reilrené companies, «t Shieege Heights, for delivery 
amd tremsfer by the Terminal Company, to omch consignees, and 
to pay monthly « sertein prepertionete cect and expense of the 
maintenmes emi operation ef the ontire redlroed system to the 
Termigal Railroad Sempeny, ond im additien thereto the sum of 
ome dollar for each and every leaded car “meved by the Roilrond 

in said month upon the tracks of the Terminel Cempany, er ony 
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part thereef,” ond twenty-five conte for each oni every ompty 
@ar, Other considerations need not be mentioned, The Termine) 
Company agreed that curing that period 1+ would transfer and 
deliver cars ond freight between the trecks of the railresd and 
the industrial end commercial establishments reached by ita 
Yailes upon the tome ond senditions mentioned in the contract. 

Geoction 4 of Article IV, referring to appellants 
predecessor as "railroad," prevides: 

“Seothing in this emma’ gheli over be 


construed as a Limite o Mer as prohibiting 
er denying the full ion @ the Terminal Compony 
te make and enforce, at ony time, and from time te 
time, in ite *4 term of nin: ty- 


iisiment, person, £4 fim er ‘cexmeratiads other 8 

the Hadiroad, a¢ eo Bee Rg veer tnrge Magellonn. 
pert thereof, of the erminel Company, for the move- 
ment ef any leaded or eupty care maved wpon or ever 
ite tracks, exeept movenents te or from the Reidiread 
or fer the movement ef loaded or empty cores to or from 
or between any mamwfocteries, warehouses, industrial 
or —* establishments’ located upon or served 
wy the reilrend trecks of the Terminal Company," ete. 

Other detaile of the contract we deem it umnccessary 
to atate. ; 

It beime altegether probable that from the importonce 
and somewhat novel fecte of this cove 1t wihl ultimately go te 
® Gourt of finel resert, we ehell net discuss the numerous 
mutheritien cited in support ef the respective contentions which 
have been presented to ue in beth written end eral arguments 
at great length. Moet of them relate to collateral questions 
omd only indirectly te the mein igovse, end many deal with 
questions that came mere frequentiy befere other jurisdictions. 
A full. Qiscussier of them here, therefore, is semingly 

We are impressed with these salient features: The 
parties te thie contract are or have been during ite existence 
Common Garriers engaged in both interstate and intrastate 


Gemmeres, and ne euch ave mncnable to the Federel and State 
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laws relating thereto. Appellomt is « trunk lime runing t 
points in the Jtate and acress ite line, corrying freight te 
and from such points. Appellee is a terminal company empley- 
ing ite ow equipment in switching freight cors to and from 
connecting lines, including sppelient's, that are engaged in 
interstate or intrastate commerce or both. The freight 
transported ever ite lines ie from ohippers cuteide ef them 
er t© concienees having memmfecteries ond cormerciel ectab- 
lishments on ite lines. ‘The character ef the service appellee 
te renders is unquestionsbly interstate commerce when the 
¢ers are deatined fer er resevived frem points outside the 
State, and intrastate commerce when between pointe im the tate, 

oe 2aat on: ROLE [Gos St mhag 226 
Us So 266; Keynes v. Calumet, Harmond & Southeastern Re “No, 264 
Iki. 301.) Such servies renders appellee emeneble te the 
iswe, Federal and itate, regulating transportation. 

4s » common carrier engaged in interstete commerce 

appelles du eubject to the Interstate Commerce Act making it 
mandatory that it shall file with the Interstate Comecree 
Commission schedules showing all the rates, fares, ond charges 
for transportation between different points on its route, and 
between points om its route and points on the route ef any other 
earriexr by railroad, when a through route and joint rate have 
been established, (See, 6 of the Interstate Comores Acte) 
It is preseribed in enid section thet no carrier, unless others 
Wise provided by the act, shell engage or particivate in the 
transportation of passengers or property, so defined in the act, 
wmless the rates, fares ond charges upon which the some are te 
be transported by enid carrier have been filed and published as 
therein provided, ond that the carrier shell net “extend to eny 
shipper or persen any privileges or facilities in the transportation 
of passengers or property, except euch es are specified in 
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wuch tariffa."” An before stated, no joint rate over « through 
route hes been established between the reiiroads here involved, 
aa although the tariff filed by appelient purports te include 
the service rendered by appelles, yet it is not a joint tariff 
as contemplated by the «ct. Amd if it were, appellee would be 
required te file with the Comedesion such evidence of cencurrence 
therein or acceptance theresf es required or epproved by the 
Comisedon. (Par. 4 of eee. 6 of the Interstate Commeree Act.) 
jmnd there hes been no euch participation. “hether er net, theree 
fore, appellant had the eutherity end power te file tariffs to 
imelude the vervice this rendered te it by appeliec, yet the set 
impcses on eppolice as such tarrier the duty of entabliohing in 
& prescribed mode the rates, whether individwal er joint, to he 
charged fer the trenepertetion in interstate commerte ef property 
ever ite lines Ané4 rates ac established are obligatery alike 
upon ¢orrier end shipper, and must be etrivtly obeerved by beth 
until changed in the mode preseribed. (United § 
223 Ue So 599.) 

it is diffieult, therefore, te see how appellees, being 
tus subject to the previsions ef the Interstate Commerce Act, 
could be compelled te disregard these maendstery provisions, os 
would be the effect of on order arentinge the relief seught fer 
in this bill. | 

The warden of appellant's centention is that the eone 
tract 4a ome of agency, whereby appelle« renders euch service for 
it and mot for the publics that it is a eantract for hire et « 
Yixed compenaction ond not one effecting retes, charges or ser~ 
vice fer the public; that for much service appelient makes a 
charge to the public and the publie deals with it and not with 
appeliees as an independent company; thet therefere the contract 
de not repugnent te the lew requiring the filing of tariffs, 
Deeaune the tariffs filed vy At cover the transportation from 
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and to pointe en appellee's line, There wpald seemingly be 
coneidersble foree to thie argument if eppelient through a lease 
or otherwiwe exereised control of the fectlisies furnished wy 
appellee, But such is mot the noture of the contract. ‘hile 
it provides for service at a certain compensstion the service 
de mo different from that which appelice rendera ae a common 
corrier for other trunk limes, by reason of vhich it becomes 
subject to the provisions of the Interstete Commoree Act, as 
eferesaid, Ag the rates toteblished under such sect are obligatery 
alike upon carrier and shipper (Umbted States v. Miliar, supra). 
and muct be enforced without divserimination, it 4e difficult te 
nee hew eppelles can be required to enferce them ageinet shippers 
by one of the connecting Lines ond not omether, [¢ ia conceded 
that terenmferce them ox to ahipvers vie appelient's read amounts 
to an abrogation of the contract. {tf the contract, which Ums 
aeema to conflict with the reauirements of the Interstate Commerce 
Aa, can be enforced 4% would seenimegly open the door te attenpted 
evVexlons ef the act and have a tendeney to destroy the uniformity 
of treatment monifectly contemplated Wy it. There in a monifest 
distinetion, we think, between a leave ef a reilrond ond ite 
facilities, and « sontract for eervive fer which specific tariffs 
ere tuly required by law. the arcument of appellant thet shile 
vendering for 4t the pertiqular service required by the contract, 
sppelles ie net engaged os » common currier or independent carrier 
we regerd a8 who Ly untenable under the fects of the case and the 
lew apyliceble thereto. 

The further contention that the contract is protected 
by the controct clause of the Federal Constitution is newered, 
we think, by the court im Lovinville & » Re "+ We Bottley, 
229 GU. S, 46%, where 4% won eodd with respect to the exereise by 
Congress of ite constitutional power to reculate interetate 
Commerce "thet the exercise of euch power may be had or restricted 
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to omy extent by contracts previously made between individuals 
or corporations is inconceivable.” it wac further said that 
“efter the Commeree Act come inte effect, no contract that was 
inconsistent with the regulations eutablished by the Act of 
Congress could be enforced in omy court.* 
Nelding os we do thet the contract conflicts with 

the provicions of the Interstate Commeree Act wo that it canned 
be enforced it ia needless te discuss somewhat similer re« 
quirements of our State laws with which appellee hes attempted 
to conform in filing its toriff with the State comission. 
Without entering inte a discussion of thet phase of the cane 
further then to say that appellent as o common carrier, orgenis od 
under the laws ef this otete, is required under the illinois 
Commeree Commission law te file achedules ef rates for amy sere 
viee performed ty it without discrimination te tha public er 
other ¢arriera, it is enough te say tant the similarity between 
the Interetate Commerce ot ond our Public Utilities Act renders 
what han been sid respecting the inconsistency ef the contract 
with the former appliceble to the provielens ef the latter. 

rmimed je Js Jee thes Come, 4 Tl. 312, S17.) 6 
think the 444 wos properly dieuievsed fer want ef equity. 

AFP IREERD » 





Piteh, Ps Js, and Gridley, J., concur. 
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| | XY V J 
Mike Murgic, : é 
Anpellee. : se 
ve Z Anpea] from City Court of Bast St.Louis. 


Mort Dearborn Casualty . 
Underwriters, - 


Aopellant. (Q 

eee: 

Barcy,P.Jd. We reversed a former judeément in this case at the 
i mA am) 

















March tsrm 1923 and remanded the cause. ‘There was a new tiial which 


resulted in a verdict and SE OR for $1485.00. The only yoint 


e was nob entitled to recover under the terms of the volicy and 
that the cause should be reversed without remanding. 

Qn the last trial appellee and three ot’ er witnesses 
estified that his car was going at a sneed of 20 tu 25 miles ver 


‘when the collision ocounéd. One witness for arypellant »laceu 


- 


speed at 60 miles ver hour;anotner at 40 to 50 miles per houre 

other Saye it was goins at a hil speed and nother that it wac @B awfully 
eh rate of speed. Two of the witvesses for acnellee did not tes- 

fy on the former trial. 

Aonellent insists that annelice is discrecited by 

son of the fact that he hed made a previous written state ent j1 

ard to the speed of his car whieh was tncorsiatent with his tecti- 

—* It also insists thet the iwo new wiitnesces fur appellee are 

credited mh ee fact that two of acpellant's witnesses testified 


t they were not in the vicinity of the eccicent at the time it 
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oceunée and also py the fact that one oi them is a friend of anvellce 
end the other is a friend of thet friend. It is alsvu argued that 
appellee had @ powerful nigh(gearea car and that the fact that it 
Bas completeiy demolished by the collision with the bridge demon-~ 
7— as a vhysiceal fact trat is was driven at a prohibited rate 
of speed. Appellant had the benifit of 211 of those matters before 
the jury whose »eculier provine 3 it wes to weigh the evidence 
L 

Be doticuine the credibility of the witnesses. It is not eliéimed 
that the court committed any srror-in ‘ts ru.ings on the evidence 
Or instructions and there is no sug¢vestion thut rhe verdict is ex-~ 
cessive, (2 

| In the present state Of the »vrouf we would not be 
Warvanted in holding that the a is so manifestly acainst 


the weight of the evidence tha: it should not be allowed to stand. 
It is,therefore,affirmed,. 


AVETIRVED. 


Not to he reported. 
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wut VIRGINIA COAL Co., 
Assn LLANT , ADLPSAL FROM 


vs, 


ClTY count, 


eS. TOUCHET ES, 
AP BLLEB 


Pee Dod OU. 


ee swe 60 66 ©8 @e 86 


Barry, *eJe~- Adpellant sued for the purchase price of a carload of 
coal and a jury was waived, The Court Tound that a -pellant is a 
foreign corporation and was doing business in this state at and prior 
te the sale in question without a license so to ds,and rendered a 
judgment in favor of annellee. “hile no provositien of law was sube 
mitted te the trial court it vas our duty te consider the case on its 
MemtodereG.,G,c OGelie Rive, VSe Chiccso City Ry, 300° L112. 162. 

Aopellant is a corporatien: under the laws of lis;jouri with its 
principal and only effice in St.Louis and has never had a license to 
do business in Illinois, It is a wholesale cealer enzaged in the 
buying and selling of coal, It purchases the entire output of ccr- 
tain mines in Illinois, f.o.b. the cars at said mines and sells the 
coal so purchased to consumer in this state and elswnere, f.0.b.,tne 
cars at said mines unlessotherwise specially agreed. It was in the 
habit ef sendingout printed matter ta its customers and prospective 
customersin which it represented itself as the "operator and sales 
agent of" several mines in Illinois with a capacity of 25,000 tons 
daily. 

Appellant's secretary testified that he could not say how many 
Cars ef coal were sold by apvellant,per week, in Illinois but that 


it might be more or less than 1,000. He says it was all sold f 


the cars at the mines unless otherwise specially agreed, It is 


oe, 


* 





e 
. 

- 

—5 


ay 


guite evident that large quantities of coz1l wera purchased in Illinois 
aad resold and delivered to persons in this state which never left the 
Buite and never became the subject of interst=te coumerce. 

Apvellant contends that all sales were wade at its o: ice in St. 
Louis, to,, and that it was engaged in interstate commerce and was not 
pubject to the Illinois “tetute (Cahill ch.32 var,94), “Thile the 
evidence is that all orders for coal were received and accepted at St. 
Louis, yet it further apoeares that the coal which was purchased in thi 
State and sold to custozers in Illinois was to be delivered to tham f. 
O,b. the cars at the mines. The general rule, in rel-.tion to contract: 
ae in one place to be perfsrmed in another, is, that they are zovernec 
by the .aw of the place of performance, lason,vs. Dousay, 35 Ill. 424. 

Sa es of versonal property, whether made to the vender personall; 
or by letter, are regarded as made at the place wnere the vendor shows 
his assent to the proposal ty delivering the goods to » carrier for the 
Fendee, in the absence of any agrcement. of the patties or any special 
circumstances showing the contrary, Yeople,vs. Hill AUoho) 9 lusirataleles ACHo)s 300 
@ i. 564;: City of Chicago,vs. DeSaloo, 302 111. 85-89, ‘here the 
seller doing business in one state by letter makes an offer to sell zoo 
a6 ordered by the buyer, doing business in another state, delivery to tc 
im cars on tracks at the buyers place of business, and goods are ordere¢ 
anc. delivery made in accordance with such offer,the place of gale is the 
Peyer's place of business, 23 R.C,L,. 1254.. 

“hen coal was loaded on cars at the mines in Illinoisit became 


the property of appellant who was then notivied of the fact that the 


eee Were ready. -ppjellant then gave billing directions and bills of 
Lading were issued to it as the shinver, “here,in pursuance of a cons 


tract to sell or 2 sale,the seller is avthorized or required to send th 
g00ds to the buyer,delivery of the goods to a carrier for the purpose o— 
transmission to the buyer is deemed to be a delivery of the sooda to tx. 


Mees Canilits T11, §tich.. [2la par. 49, 






The evidence clearly shows that the coal »urch.sed by ap ellant be 
maine its property when loaded on the cars at the mines and that coa 


sold by it to people in Illinois wos delivered to them at the mines 
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in this state and never beccme the subject of interstate ——— Aig 
ilant was buying and selling coal, transectir.g its corporate — 
a 

in Illinoig witnout having a license se to dg. Its failure to obey 
Bic law is a bar to the action and the court did nst err in rendcring 


| yudgihent fer aype lee. 
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Appellant. ; 
OPINION BY BucGe, J. 


This is ean anneal from a judzsenent of the City Court 


Wer Hast St.Louis for =4,000.U0. in favor of avpellee,for injuries 


|jner brother,and in which appéei.e: was riding,ccllided with another 


jeatomobile on the state highway between Chatham and Springfield, 


The declaration consists of one oviginal and one addi-- 
A eo 
tional count,and charges that anpellee was"a& passenger in said 


automobile at the svecial instance and request of the defendant, 


Bently and carelessly then and there drove and ran the said automo- 
Pile that by and in consequence of such curclessness and neglisence 
bine said automobile,with great force and violence,collided with a 
pertain other motor vehicle",and by reason thereof ansellee was ser- 
ously and permanently injured,allesing deamases,etc. 

| To said declaration,a plea of the general issue Wis 
Voreies and 

Piled,and a trial was h.d,resulting in a/juageuent 
‘(0 Toveuse said judsement this ayyeal is prosecuted. 


J 1. 


&g above set forth. 


jae hs ence ita hee hm 


a 
fen 





Thewrecord digeloses inet cn Sepusmber 2istoL92g 3 


about 5:15 or 5:50 in the morning, avpsilant eud avxvpellee left their 


home on 7Srd Street in Bast St.Louis and drove to the home of Elsi.s 
Lang in said city;Miss Lang got into the automobile with them ana 
tue three >roceeded on their way to the State Pair at Springfield. 
The automobile in which tney were riding was a Chev- 
rolet conue having one seat. Aynellant occunied the driver's seat, 


Mis 


a 


Lang was in the miadle und apvellss wes on 
Ot the car, It had been misting rain pbracticaily ail morning acd 
eioug about 11 o'clock,somewhere bevir+en Chatnam and Soringfieli, 
appellant turned to the left in order to pass a touring car,when 

his said Daemon te eollided with an ambvlance travelling in the 
Opposite direction. By the ~ rece of the collision,apsellee was thrown 
to the pavement and received several injurics.,some of which were ser- 
20S and of & permanent naturo. The retina o* the lefs eye was sep- 
cveted and torn loose from the wall of the eye,thereby greatly re- 
Cucing the sight of that eye. 

It is contended on the yvart of appellant for a rever- 


Bol of said judgment, first: That the court erred in overruling a 










Motion made by him at the close of exnoellee's evidence and again at 
(SP, close of all the evidence to excluve the evidence and direct a 


Tercict in his favor. This mution raises the cuestion as to whether 
or fo taking the evidence-un-the part of sfpellee as true,witk ail 
TMeasonable inferences to be drawn thcorefium,it fairly tends to prov; 
lapvellee's right to recover t.ider her said cec.aration.,Chicago City 
\Ry.Co. mevocpensen E98 bli. bli; C & Hi RA Co vs Sendaker 

fe 11. 4595 - 401. 

| | In our opinion,the evidence with the reasonable infsr- 
edees to be dravm therefrom,feirly tends to prove appellee's case, 


"eid the court did not err in refusing to direct a verdict. 

















— 








be 



















44 
mya 
eth Sz 


wey 














It is next contended by apuciiant that the verdi2: 
igainst the manifest weight oi the evidence, Ju this connection it 

iS insisted by counsel for appellant ,first: That the record disclcs-- 
9S thet aprvellee was not in the exercise of due cure for her own 
iafety;and second,that said oarties were ensaved in a comaon enter 
wise and that the neglizence of anpellant,if he were neglisent , 
fuld bar = right of recovery on the vart ox a vellee. 

fie evidences in this case with tefererce tc how “ne 


f 


nay 
120 5 


mcident occoured,is confined to ths testimony of azoellee and 
miend,iWiss Lang. 

Amjellse testified that. “Just before the collision 
_wasspeaking to Miss Lang, was not in conversation with ray brother 
either was Miss Lang in conversation with my brother. ‘Ve massed a 
mar Shortly before the collision. I don't know how far we ran after 
massing that car before the 7sl.ision. We ran just a short distence 
ma turned to the side to sass this car,that is,another car,not the 
Ge we just vassed,it was another car ehead of us. I just seen some- 
hing coming----I don't know what it was----I closed m eyes----that 
Se eil IT know about it. There was a collision. 0,,.¢ car was traveling. 
h vest judsment,twenty-five to twenty-eight miles. dhen we started 
0 turn out to ass this car ahead of us we were close to it,we hed 
me-teaxen the car ahead of us,ned eausht uo with itsat that time T 
mont see anything ahead of us in the road.’ 


TT. 


iiss Lane corcecborated ap-el*.ee with reference to tha 


peed of the car and in the fact that she was conversing with apvpellee. 


Ut that appellant was taking no part therein. She testified: "Before 
S@)yassed the first car we were driving to the right side of the roar 
here was anotder car ahead of us- After he swans back in he was 
"Out twelve feet from the second cir,es near es I could judze." 


4 


We would not be werrantea trom the forezoins evidence, 


sey 





in hoiding as a matter of law that apvelles was suilty of negli: 206 
which contributed to her injury. It is coneered by counsel for ap- 
vellont that the record discloses that ao pellant was only driving 
a.out twenty-five to twenty-eight miles »er hour at the time in cu-at- 
gon.and the testimony of the two witnesses is to the effect that nothin 
Meas being said by epoellant with reference to driving erounc the car 
ahead of him,and that immediately uoon his turning to the left ths 
Sollision occured. it was fur the jury te sey whetlLer vnder thos 
Circumstances aovellee was guilty of neglicence contributing to her 
Pn jury. 

In Stack vs The Hast St.Louis and Subvrrban Ry.Co., 


B25 11i. 508,the supreme court in discussing a cuestion of due care 


~ 


“ersonal injury case,at vage 3510, 


0 


Bo the vart of a vlaintitf in 
says:"ivhether the evidence tends to —r0ve such care is a cusstion 


fe 


Bepreaw. which & court cen cetivmi adversely to the plaintiffs only 
Wicre no other conclusion can yreisonabl:’ be drawn from unzontrac:.cted 


Sucts and from the evidsnve fevoranois co the plaintiff. There is no 














Male of law which prescribes any varticular act tc be done or onite- 


4 


62 by a person who finds himself in a »lace of danger. In the varicty 
Cf circumstances which constantly arise it is impossible to annotnce 
gee, a rule. The only recuivement cf tre law is that the conduct of 
woe verson involved shall be consistent with what e man of ordinary 
Pridence would do under like circumstancas. Courts can lay dowm nv 
Meecise rule of action to de otcerved by a man who,passing behind 4 
street ear,finds himself sudde..ly confronted, without warning,?y a 
jrapialy moving car or other vehicle. If,momenterily paralyzed or 
POnfused by the imminent danger,hs does nothing,or takes a step or 
pwO in the wrong direction,and a co lision resuits,it cannot be s2ic, 
ie & matter of law,that he acted in a manner cifferent fron tines 


‘ich pent have been expected from a man of orcinary prudence.” 
4 





The other proposition made by counsel for arpellars is 
that said parties were engagec in a common entervrise,namely,the mak- 
ing of the trip to Springfield by automobile to attend the State 
Fair. Counsel for anvellant have cited a large number of cases whica 
they contend sunport this theory of their case. An examination of 
these cases will disclose that the facts involved in the cases cited 
were different from the — in this case. 

imtnicwcasce tie evitence tests to shew that eppe.lanp, 
some week Or more prior to the acciuent,had invited Mss Lang tc ac- 
company him to Springfield,and that he had abuut the same time in- 
Vited avpellee to accompany him. The evidence tends to show that 


bhersasi 2% appellee and Miss Lang mace plens with reference to their 


09 
8 


4 


trio. Wwe are of the opinion ::owever,tnat the jury were warranted 

in finding that the trip was provosed by appellant,and that anxvellee 
ana Miss Lang wore invited te ucermmany him. The autowobile belunged 
GO ay»ellant,he was in control cf the same,and there is no evidence 

"a the vecord to the effect that cithes appelice or Miss Lang had any-~ 
thing whatever to do with tne oneration of said automobile. This be- 
ing true appellant's negligence,if he wsre negligent(and that sess 


50 be conceded}),could not be imputes to arpellee. 









In Lasley vs Crawtord,228 I1ll.49n.590,in discussing 
Miestion of this eheracter,the court at nage 596 says:"vhetner 
basley was riding in the automobile at Crawrord's invitation,exysress 
wimplied,was e question for the jury,and we are unable to say that 
\he@ir verdict on this »hase of the case is contrary to the evidence, 
ile the evidence is conflicting on the quéstion whether Crewforc 
[spressly invited Lasley to ride vith him,it seems to us,under the 
jacts and circumstances disclosed,t.at the jury were fully warran‘aec. 


HW tinding that Lasley was ridiug in the avtomobile at Crawforl's 


plied invitation at least anv as his guest. 
1 
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ind we dO not think that there is any merit i>. counsel's further 
contention that plaintiff cannot recover against Crawford because 
at — time of tie accident “Lasley and Crawford were eugaced in a 
‘joint enterprise". (iuddy on Automobile,5th.ed.,sec. 682. Jacobs vs 
Jacobs, 141 La. 272,283 Roy vs Kirn ,208 Wich. 571-584 :Hemington vs 
Hemington,ecl Mich. 206;190 N.i. 683-684; J/ilmes vs Fournier,111 
Mise.9;180 N.Y. 

Ny. ¥./sunp.e bdo: ) In the Jacobs case,cited with anproval in Roy vs 
Kirn,it is said: One who invites anovher to ride with him as his 
gusst in an automobile is not absulved from :esnons* bility for neg- 
lisence or imprudence merely becat.se he is performing a gratuitous 
service or favor to his guest. In the Hemington case ,decided by 
the Suoreme Court of Michigan,December.i322,it is said: "We find no 
testimony supvorting the cl:im that pleintiff end dz:fendant were en- 
peeved in a joint undertaking or comnon venture.*******"**"*_ The de— 
fencant wanteu comvany end succofore,invitee her mot).er to ace. moany 
her. This constituted plaintii= a guest cf defendant and brings the 
case within the rule relative to duiver and guest. And it seems 
clear to us under the facus and circumstances disclosed in the instant 
case tnat Lasley at and immediately before the time of the sccido-nt 
was not himself guilty of any negligence contributing to his injui- 
1 = and eath." 


“@ ave therefore ot the opinion and hole that the 


=} 


jury were warranted in fincin: trat aosellse was tue invited guest 
Of her brother,and that they were rot engaged in a "joint enterprise" 
at the time of the accident in cuestion. 


2 


It is next contented by anpellant thay the cvurt er sa 
im its rulings on the instructions. No instructions were ziven on 


the part of annellee. Avpeljlant tendered tive _ve instructions,six of 
Which were given and vix vefus.d. ‘We have examined the refuse in- 


structions and also the instructions that were given ond are of the 


in 
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opinion that the instructions given fuliy covered anvellant:s theory 
of the case so far as his theory was in keeping with the law. 


We therefore hold that the court did not err in its 


ruling on the instructions. 
No complaint is made of the size of the verdict. 
Finding no reversible error in the record the jucg~ 


ment of the trial court will be affirmed. 


JULGMENT ADFIRMED. 


Not so be resorted 5; 
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Agenda Noe 4. 


APPEAL FROM 


ALTON CITY 


COURT. 


OPINION BY BaxRY P. J. 


E Ross McPherson borrowed $3,000.00 from appellant 


on March 26, 1921 and to secure the payment thereof gave 


him a chattel mortgage on certain specific articles of personul 


property end "all the electrical fixgures and sup ly stock, 


all the plumbing, heating and tin-work stock located in the 


building known as 


While the mortgage was 


executed on the above mentioned dute it was not acknowledged 


Gg 
until May $th, 1921 and was filed for record on the following 


day. The record discloses that the mortgagor subsequently 


purchased a lerge 


amount of stock and salus were made from 


day to day in the regulir course of business with the knowledge 


and conecnt cf appellent who did not require the nortgugor to 


pay him any part of the proceeds derived from such seles. 


Appellant toetified thet he heard thet McPherson hed 


been losing money houvily; 
in bid finunciclly; 


he owed 4 large amount; 


that he was gambling znd getting 
thit ho was becoming involved; that 


that his accounts were in bad shape; 
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that he cxamincd McPherson's books; that knowing he hed lcst as 
mush as he had and squandered so much he thought it best to 
protuct himself and he took possession of #11 of McPherson's 
property on jane 24, 1922. Thereuyon McPherson went into 
benkruptey end apnellee was appointcd his trustee. The parties 
then agreed that appellant should sell all of the property 

and that their rishts should be determined in some appropriate 
proceeding in cese they could not agree upon a division of 

the prcceeds. The sum of $2521.00 was realized from the sale 
and appellant coyceded that appellec was entitled to 8522.00 
thereof and that amount was paid to him. The specific articles 
described in the mortgage sold for $200.00 and appelloe 

Makes no claim for that sum. That left $1809.00 in dispute. 

Appellce sued in trover on the theory thet uppellint 
had received un unlawful preference and that there wus a 
fraudulent transfer of a large part of the bankrupts 
property; that claims of more than $10,000.00 hed beon filed 
and allowed und there was only about $2500.00 to pay the same. 
The general issue was pleaded end a jury waived. The court 
found the issues in favor of appellce and rendered judgment 
for $1809.00. 

The chattel mortgage did not purport to cover after- 
acquired property and geve eypell.nt no suthority to take 
possession of any stock other than such «s was on hand at the 
time the mortgage was oxecutcd. The evidvnee is very unsatisfac- 
tory us to whet stock, if any, was owned by McPherson ut the 
timo the mortguge was given. Appellant testificd that the 
Monsey ho locned was used later to purchaso a stock of 
plumbing end clectrical goods. He suid thet McPhcrson had not 
purchased this stock up to March 26th; that is, not the gener) 
stock; he had beon dcing some work around town end hed bough 
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from the Alton Plumbing & Hcating Co. for specific jobs and may 
have had a fow things on hand. The evidence is to the cffect 
that a large amount of stock was purchased after tha date 
of the mortgage and before appellant took possession; that the 
stock was being sold from day to day «nd replenished irom time 
to time. 

Appellant wus in possession of all of McPherson's property 
when appellee was appointed trustee. It was later sold 
by eppellant who kmew that eppellee was claiming that it 
belonged to the bankrupt cstate. Appellant made no effort to 
identify any particular property as being a part of the stock 
on hand at the time the mortguge was executed. He had no 
lien on any property that was not included in the mortgage. 
It is very evident that he took possession of & large amount 
of property not covered by his mortage at <« time when 
he had reasonable cause to belivve that McPherson was 
insolvent and that the transfer would .ssult in giving him 
am unlawful preference. In our opinion it was up to appellant 
to identify the stock that was on hand, if any, at the time he 
took the mortgage. We cannot say that the conclusion of the 
trial court is minifestly against the weight of the evidence. 

We have earcfully considered 411 of tho contentions 
end arguments of counsel for appellant and are of the opinion 
that the judgment is supported by the law and the evidence 


end must be affirmed. 
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OPINION BY BARRY, P. J. 





Appellee purchased an automobile from appellant for vhich 
he argreed to pay $2652.10. Ha paid $400.00 in cash, turned 
in his 014 car at $700.00 and gave his note for $1553.10 
payable in four installments of $388.27 secured by chattel 
Mortgage, He failed to pay the first installment ahd the 
mortgage was foreclosed. After efediting the amount realized in the 
Sale there was a balance of $977.26 due on the note. Appellant 
brought this suit to recover that bclance. Aprellee filed a plea 
Of set off for $1100.00 on the theory that he had rescinded the 
contract because of false representations and breuch of warranty 


EA was entitled to recover what he had paid. The jury found 





the issues in his favor and assessed his damages at $1100.00. 
| 
a motion for new trial was cvertulea: and judgment rendered. 


hen a contract is entire and not divisible, the 
a 
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right to rescind, 4s a general rule, mst be exercised in toto, 

The contract must stand in 411 its provisions or fall altogether, 
The very idea of rescinding a contract implies that what has been 
‘parted with shull be restored on both sides. Thut one party 

should be released from his part of the agreement, and that he should 
be excused from making the other purty whele, does not seem 

agres:.ble to reason or justice. Honan the general rule is that 

a party who rescinds an agreement mst place the opposite purty 

in statu quo. 6 R. C. Le 936. 

Generally svecking, the effect of rescission is to extinguish 
the contract. It is annihilated so effectually that in contemplation 
of law it has never had any existence, even for the purpose of 
being broken. Ascordingly, it has been said thut a Lawful rescission 
of an agreement puts an end to i8 for all purposes, not only to 
preclude the recovery of the contract price, but ubbo to prevent 
the recovery of damages for breach of the contract, @. Ce Ie 9426 

In the case at bar appellee naid *400.00 in cash and turned 
in his old cer et $700.00 cs pert payment. The contract was entire 
and not divisible. If appellee rescinded the contract there was no 
longer any ugreement on the part o¥ appellent to take the old car 
at $700,00. He offered no evidence us to the fair cash merket vulue 
of that cur end the record discloses that appellant hed sold it 
for $200.00. On appellee's theory of the ease he was only 
entitled to be m.de whole. He should not be pormidted Go hold app~ - 
ellent for $700.00 on cccount of the fuct it had agreed to tuke 
the car at thet price in pert psyment. Appolleo had parted with 
his QA car which may or may not huve been worth $700.00. If it was 
not worth moro than $200.00 the verdict und judgment, if pormitted 
to stand, would give him « profit of 3500.00 on the trensuction. 

The more fect that ippellunt sold the cur for $200.00 does not 


estublish thet such wus its fuir e.sh merket vuluce 
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The evidence is such that we do not feel warranted in 
holding that the jury was not justizied in finding that appellee 
was entitled to and that he did rescind the contract. Thevwerdict, 
however, is contrary to the law and the evidence in that the 
jury allowed appellee $700.00 for the old car without any evidence 
as to its value. If ap rellee will file a remittitur ef 
$500.00 within ten days from the date of the filing of this opinion 
the judgment will be affirmed for $600.00, each party to pay 
one-half the costs in this court, otherwise it will be reversed and 


the cause remanded. 


AFFIRMED UPON II LING 
REMITTITUR OF #500,00 
OTHERVISE REVERSE 


AND REMANDED. 
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OPINION BY BarRry, P. J. 





Appellant issued a benefit certificate to Anna M. Lawler, 
who died within nine months therezfter. When sued for the 
amount of the insurence the defense was made that she died from 
compliaations arising directly or indirectly from pregnancy 
and from a surgical operation or medisel treatment during 
such period for such ailment and condition or the consequences 
thereof, and that under the terms of her application and 
section 426 of the constitution und by-laws appellant wus only 
required to pay to the beneficiary the amount of oll the r<etes 
contributed by the deceased and that such rates amounted to 
Seven dollars and fifty cents, The trial resulted in à verdict 
ana judgment for $1062,50. 

Appellant states thet the cause of the deuth of the insured 
is the only cuestion raised on thig gppecl; that if it proved its 
8831 
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defemse appellee was not entitled to recover and the dourt should 
have directed a verdict; that if it failed in its proof the 
judgment is right and should stand. 

Mrs Lawler became i111 about November 8, 1921 and her 
phy8ician diagnosed her case as an inflammation of the evaries 
and Fallopian tubes. She was taken to the hospiti1 where the 
doctor opereted on her to relieve the supposed conditions, 

Upon opening the abdomen it was found that she had un acute 
appendicitis, inflammation of the ovaries and Fellopian tubes 
with an abscess on the left side back of the uterus and 

an ectopic or unnaturel pregnancy in the left Fallopian tube. 
The doctor removed the leit tube and overy snd the appendix 
end the patam&iived but two or three hours thereafter. He 
says that the said pregnancy wes of about a month's duration and 
that there was no foetuse In his certificcte of death he 
stated that the cause of death was ectopic gestation and 
Sulpingitis the secondary cause. In her proof appellee gave 
the cause of death as "Appendicitis- ectopic pregnancy.” 

The doctor testified thet the ectopic pregnancy had 
no connection with and did not cause the inflammation of the 
appendix or the tubes elthough he said that in his opinion the 
pregnency ond the salpingitis together caused her death. We 
find nothing more in the record bexring upon the question as to 
the canse of decth. There is no evidence that de.th was oocasioned 
by & sursicel operction or mediqul treatment, nor is cny claim 
now made thet such was the fact. That being true the defense 
is narrowed to the single question es to whether she died 
from complications crising directly or indirectly from pregnancy. 

The burden wes upon cppellant to prove that such w.s the 


Cause of her death, Redmen's Fratern:l Acc. Ass'ne vse Rippey, 
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103 NW. E. (Ind) 345, 50 LRA. (N.S.) 1006; Fellers vs Modern 
Woodmen, 165 N. W. (Iowa) 584. To make that proef it was necessary 
to show that the said cause was the proximate cause of her death. 
It is not enough to show a state of facts equally consistent 

with the claim that death was proximately due to an excepted 

cause as with some other cause, Fellers vs. Modern Woodmen, 

supra. 

In the case at bar the excepted cause relied upon by appellant 
is death from complications arising directly or indirectly from 
pregnancy. There is no claim that death resulted from pregnancy 
in end of itself but only from complications crising therefrom. 
The doctor says thet the pregnancy had no connection with and aid 
not cause the other conditions found to exist. How, then, 
can it be said that she died from complications arising from 
pregnency? True the doctor said that in his opinion the pregnency 
and the salpingitis together caused her death pat ens reasonable 
conclusion from his entire testimony is that death was not 
due to any complications arising from pregnancy. While 
there were two causes of death neither of them was the excepted 
cause, ~ complications arising from pregnancy, - relied u5on by 
appeliant. 

But if pregnancy in end of itself were an excepted cause 
end it were relied upon by appellant as a defense would it be 
permitted to escape liability by showing that death resulted 
from pregnancy and some other cause? In other words would it 
be sufficient to show that pregnancy contributed to her death? 

The most favorable construction of the medical testimony is that 
pregnancy was a contributing cause of decth. In Willer VSe 
Mutual Ben Life Inse Co. 31 Iowa, 216 it was held that, under 


rovision avoiding a policy if the imsured should "die by 


Season of intemperance from the use of intoxicating liquors" 
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its avoidance was not made out by showing that the intemperate 
use of liquor oontributed to the death. 

In Mutual L. Ins. Co. vs. Stibbe, 46 Md. 302 where the 
policy was to be void if the death of the insured should be 
“oaused by the use of intoxicating asink", it was held that the 


drink must be the direct cause ef death in order to avoid the 


policyj“and that the same was not avoided if the insured died from 
cerebral 
fcongestion caused proximately by anxiety and remotely by drink. 
In Holterhoff vs, Mutual Ben. L. Ins, Co. 5 @hio Deo. Reprint 
141, it was held that a provision avoiding a policy 1f the assured 
should die "by reason of intemperance from the use ef intdéesting 
liquors" meant that, to exempt the insurer, the assured mast 
have died from the direct use of intoxicating licuors; and that 
such use must have been the controlling ér.proximate cause of his 
deathe In New York Life Ins. Se. vs. lweBoiteaux 5 Oh-o, Dec. 
Reprint, 242 it was held unde a similar provision, that, to 
warrant the defense that the asstred‘s deeth was caused by 
intemperance, it most appear that the intemperance was the paramount 
anc proximate cause of death, and not merely that. it combined 
With cther eauses to produce death. 
Gudey the authorities above cited appellant was not relieved 
from liability by simply showing that ectopic pregnancy was one 
of the causes: of death or a2 contributing cause thereof. Even 
though. all the facts. are cdmitted or uncontradicted, yet, if 
it. appears that: either of two inferences may fuirly and re.isonably 
be drawn from those facts, the question must be determined by 
Re tury, Mah See vse North American icce Inse Coe 26 A. B. R. (Cal) 
123. In Allen vss Travelers’ Pretective Ass'n 46 B.R. A. (N. 5.) 
600; at page 605, the court sci¢s= "Tt ie ‘the exceptional case 
urhere the court: can properly direct « verdict. in fcvor of the 
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party having the burden of proof. And this is especially so where 
a vital fact is sought to be established only by inference from 
attending circumstances." We are of the opinion that under 
the evidence in this case the question as to whether it 
was proven that the insured died from complications arising 
from pregnancy was a question for the jury and the court did not 
err in fefusing to direct a verdict for appellant, 
We are elso of the opinion that there is another 

reason why the judgment should be affirmed. Contracts of 
insurance, being entirely of the insurer's own making, are construed 
strictly against the insurer and liberally in favor of the 
insured, and where two interpretations, equally reasonable, 
are possible, that construction should be adopted which will 
enable the beneficiary tO recover, Zeman vse North American 
Union 263 I11. 304; Grand Legion Select Knights vs. Beaty, 
224 111, 346, The words employed in e contract of insurance 
are to be taken and understood in their plain, ordinary, usual and 
popular sense, rather than according to the meaning given them 
by lexicographers or persons skilled in the niceties of language, 
unless it eppears that the parties intended they should be 
understood in a different sense, or unless it appears that, 
by a generally established usage of trade or business in respect 
to the subject matter, the words have acquired a peculiar 
sense, 82 Ce dg 1150; 14 R. C. Le 925. 

"The best construction is that which is made by viewing 
the subject of the contract as the mass of mankind would view 


ib; for it may be safely ussumed thit such wis the aspect in 


a 


Which the parties themselves viewed ite Accordingly it is « 
familiar rule, of constent application, thxt courts give 


effect te <1l written instruments according to the ordinuzy, 
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popular meaning of the terms employed, when nothing appears to 
show that they were used in a different sense, and no umressonable 
or absurd poeconenses wily result from doing so," 6 R.0.L.843, 

To the some aiigaal! are, Stettauer vae Hamlin, 97 111. 312; 

Close vs. Brown, 240 111. 228; Wolf Schwill, 282 Ill. 189. 


The provision relied upon by appellent to relieve it from 


liability is thet if a member dies from complications arising 


directly or indirectly out of pregnancy, or the consequesces 
thereof, either before or after giving birth. If the word 
"pregnancy" in the connection in which it is used, is to be 
taken and understood in its pluin, ordinary, usuel end 
popular sense as the above authorities hold there cen be no 
escape from the con%Jlusion that it must be construed as 
meaning 2 natural or uterine pregnancys There cen be no doubt 
but that it would be so understood by the ereat mass of 
nankind. An ectopic pregnancy is an unnatural condition 
“bat seldom occurs and from which no birth can possibly proceed. 
** not a disease at its inception it soon produces a diseased 
condition and is of such rure occurrence that it would violste 
ali rules of construckion to hodd that such a pregnency was within 
he contemplation of the parties at the time the contract of 
insurance was made. 

The word "pregnancy" is its plain, ordinery and populer 
sense expresses the condition of a women when a conception has 
taken place in the uterus. To express her condition when 
conception has otherwise occurred it is necessary to suy F 

"extra uterine pregnancy,” “abdominal pregnancy, 
"ectopic pregnancy]™ or “unnatural pregnancy." In the 
bylaw in question we find the added worés “pather before of i 
after giving birth" which clearly show, es we believe, thet 4 
\otural pregnancy was meant, that is, one from whichea birth 
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might be reasonably ‘expected and not en unnatural oondition which 
could not possible result in a giving of birth. The quoted 
words would be utterly meaningless if applied to an ectopic 
pregnancy. 

While an ectonic pregnancy is very dangerous unless 
it is soon removed, yet, it is of such rave occurrence that 
the risk from the standpoint of the insurer is but slight. If 
appellant intended to relieve itself from liability in such 
cases it should have selected mofe appropriate language to 
express that intention. If a provision of an insurance contract 
is uncertain or ambiguous it will be construed most strongly 
in fevor of the insured ond against the insurer, Monahan vs. 
Fidelity Life Isn. Co. 242 Ill. ise. The judgment is 


affirmed. 


Affirmed. 


WOU °O BE REPORTED IN FULL. 
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THE PEOPLE OF THE STATE OF ILLINOIS,” 


Defendant in Error, ERROR TO THE 


JOSEPH SKORCZWESKI , 
Plaintiff in Error. 


~vs- : PERRY COUNTY 
3 
: COUNTY COURT. 





OPINION by BOGGS, J. 





Plaintiff in erroy, after signing a written waiver of trial 
by jury, and after being admonished by the court as to the effect of 
his plea, entered and persisted in a plea of guilty to an information 
which charged that, on the 28th day of February, 1923, at and within 
the County of Perry and State of Illinois, he " did unlawfully 
manufacture intoxicating liquor,ageinst the 1.w in such ec..se made 
ana provided, and against the peace and dignity of the same People of 
the State of Illinois.” 

Judgment was rendered on suid plea, and plaintiff in error 
wes fined $400.00 and costs, and committed to the county jeil of 
Perry County until said fine and costs vere paid. To rererse said 
judgment, this writ of error is prosecuted. 

The only question raised by the assignment of errors is us 
to whether or not the information to which said plea of guilty was 
entered charge& an offense against the laws of the State of Illinois, 


Section 4 of chapter 43, Oahill's Statute, provides as follows: 





"No person shall on or after the dute when this Act goes... 6 
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into effect, manufacture, sell, barter, transport, deliver, furnish 
or possess any intoxicating liquor except as suthorized in this 

Act, and ell the provisions of this Act shall be liberally construed 
to the end that the use of intoxicating liquore s a beverage may 

be prevented." 

Section 39 of said Act provides thut it shall not be necessary 
in any information or indictment to include any defensive, negative 
averments, but it shall be sufficient to state that the ect complained 
of was then and there prohibited and unlawful. 

Tie aét complained of in this case is the unlawful 
manufacture of intoxicating liquor, in violation of said stztute. 
The information charges that the manufacturing was uflawful and 
in violation of the Act, and meets the requirements of scid seotion 
39. 

This court had before it, at the October Term, 1923, in- 
formations of practic: lly the same cheracter as the information here 
involyed. People v. Smith; People ve Moseley. 

In Peonle v. Smith, supra, the qourt in discussing the suffi- 
ciency of an information charging the unlawful possession of 
intoxicating liquor in violation of suid statute, among other t hings 
Bays; 

"Sections 3 and 39 of the Illinois Prohibition Act cre the same 
as sections 3 and 32 of the National Act. The Feder.1 courts 
are eltiost unanimous in holding that it is not necessary to include 
SSfensive negative averments in an indictment or in#®rmation. The 
following are some of the decisions of the Circuit Court of Appexuls: 
Cabicle v. United Stites, 276 Fed. 769; Herine v. United Stutes, 276 
Fed. 806; Massey ve United Stut..s, 281 Fed. 293; Millich v. United 
States, 282 Peds 604; Rulovitch ve United States, 286 Fed. 515. In 
the Rulovitch ouse, supra, the Supreme Gourt denied u writ of 
Certiovari, There cre other c..ces, both State and Federzl, to the 
Same effoct.” | 
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Following the construction placed on said stutute by us 
in People ve Moseley and People v. Smith, supre, we hold seid 
information to be suificient, znd thet the trial court was 
warr.nted in entering judgment on pluintiff in error's plea of suilty. 
For the reasons above set forth, the judgment of the trial 
court will be affirmed. 


Judgment aifirmed. 


HOT @ BE REPORTED. 
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THE PEOPLE OF THE STATE OF ILLINOIS, : 


Defendant in Error, ; Error to the 





yea * Perry County 


ee 86 oF 


JOSEPH SKORCZEWSEI , : County Court. 
Plaintiff in Error. 


OPINION BY BOGGS, J. 





Plaintiff in error, after signing a written waiver of trial 
by jury, and after being admonished by the court as to the effect 
of his plea, entered and persisted in a ples of guilty to an. 
information which charged that, on the 28th day of Pebruary, 1923, 
at and within the County of Perry and State of Illinois, he 
"did then and there unlawfully have and possess intoxicating 
liquor, said possession of intoxicating liquor being then and there 
prohibited by law, contrary to the statute and against the peace 
and @ignity of the same People of the State of Illinois." 

Judgment was rendered on seid plea, and plaintiff in error 
was fined $300.00 and costs, and committed to the county jail of 
Perry County until said fine and costs were paid. This 


writ of error is prosecuted to reverse said 


judgment. 
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me only question reised by the assigriiweat of errors is as 
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waether or not the information to which said ple: of guilty was 
poered charges en offense against the lows of the State of 
Linoise 

| This court has heretofore, at a previous term, had before it 
hnformations in practically the same lancuause cs the one hore 
der consideration, and in each of said cases, such informtions 
nve been held sufficient, People v. Smith, and Peovle v. Mosely, 


Wth decided et the October Term, 1925. 





In People v. Smith, supra, this court in discussing en informatin 
the character here involved, said: 

"Sections 3 and 39 of the Illinois Prohibition éct are the 
ime as sections 3 and 32 of the National Act. The ederai courts 
*e almost unanimous in holding thet it 38 not necessary tc include 
pllowing are some of the decisions of the Uireuit Court of 


i 


bpeals: Cabiale v. United States, 276 Pec. 769; Herine v. 


13: Millick v. United State , 262 Sed. 604; Ryioviteh ve. United 
FabeS , 286 Fed. 315%. In the Rulovitch cusv, supra, the Supreme 
puxt denied a writ of certiorari. There ave other vaces, both 
bate and Federel, to the sume effect." 

Sc far as we sre udvised, the Supreme Court has not directly 
assed on the sufficiency of on information in she language of the 
ne here under consideration. The sufficiency cf un information 
f practically the same char..cter as the one here involved wus 
sught to be riised in People v. Castree, 311 Ill. 592-407. No 
ption to quash had been made, ond gothe written motion in 

rest of judgment and the assignments s° cxvov C24 not reise 

ne suificiency of the information, the -ccts netc that that 
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question was not before it for determination. 
In this case, no motion to quash the information or motion 
in arrest of judgment was made in the lower court. Therefore, 
the only question for our determination is whether the informasion 
charges an offense cgainst the laws of the State,. Kiswanski 
v. People, 216 Ill, 481. Following People v. Mosely and People 
vy. Smith, supra, we hold that it does, and that the information 
is sufficient. 
For the reasons above set forth, the judgment of the trial 


court will be affirmed, 


Judgment affirmed. 


NOT TO BE REPORTED. 
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FOURTH DISTRICT 
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Error to the 


THE PEOPLES CF THE STATS OF : 
ILLINOIS, : 
Defendant in Error, : 


=-VS own 
Saline County 


INGRAM, 


JAKE INGRAM and HARVEY : 3 
: County Court. 


Plaintiifs in Error, 


— — 


OPINION by BOGGS, J. 








The State's Attorney of Saline County filed en information, 
consisting of three counts, in the County Court of ssid cownty agains! 
plaintiffs in error, hereinafter called defendants, and one Job 
Ingram. The first count charged the defendants with the unlawful 
possession of intoxicating liquor in violxtion of the Illinois 
Prohibition Act. The second count charged said parties-with the 
unlawful manvfacttxe OF intésitwating ligtor tn violation of saad 
Act, and the third count charged them with the possession of a still 
in violation of said Act. 

Plees of not guilty were enterod by cach of said pertics, 
& trial was had and « verdict Wus returned, finding the said 
Jobe Ingram not guilty, and finding the defendants Jake Ingram and 
Harvey Ingram guilty on cach of said threo counts. 

A motion for a new triel was made by said defendants, which 
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was overruled as to the first and third counts of the iniormation, 
and woes allowed cs to the second count, end the defendants were dis- 
charged as to said count. Judgment was rendered on said verdict, 
and each of said defendants was fined $100.00 and costs on the 

first and third counts of seid informction respectively, and cach 
was sontenced to the county jail for sixty days. To reverse said 
judgment, this writ of error is »rosecutedc. 

Three grounds are relied upon in the argumnet of counsel 
for the defendants for a reversel of said judgment, viz: (1) 

That the iniormition is insuriicient and does not charge en offense 
against the laws of the stote of Illinois; (2) thet the verdict 
of the jury is not supported by tho evidence; und (3) that the 
court erred in its instructions to the jury. 

We hed before us at the October Term, 1926, informstions in 
practically the same form and cher: cter as the information here 
involved. Peoples ve Moseley; People v. Smith. We there held said 
informations were sufficient, and that they charged an oifense 
against the lavs of the stete, citing in support thereof the follow= 
ing cases decided by the #ederul courts: Cabiale v. United States, 
276 Fed. 769; Herine v. United States, 276 Fed. 806; Massey v. 
United States, 261 Fod. 293; Millich v. United States, 202 Fed. 
604; Rulovitch v. United Stutes, 286 Fed. 515. 

Following the decisions in People ve. Moseley cmd People ve 
Smith, and the Federal ceases above cited, we hold the rirst and 
third counts of the information sufficient, cnd that they each 
charge on offense agzinst the lavs of this state. Cahill's Stat., 
Ohap. 43, secs. 3 and 39. 

On the proposition as to whether the verdict is supported 
by the evidence, the record discloses that on October Sl, 1923, 
John Small, the sheriff of said county, ‘together with John Hayden, 
W411 Vavghn end Horbort Havkins, deputy shorifis, went to a slope 


mine ovmed and operated by Jove Ingram, and there found e still 
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with tho usucl paraphernili..,, toyether with come sevon or eicht 
berrels of umsh. Thore wore algo tio 5<gallon contuinors ond Fa 
gullon juge The gullon ju, wes practicelly full of licuor, end 
there vere tio or three gcllons of liguor in one o1 tho other yess- 
els. én analysis of suid liquor dcoveloped that it contained 
52.% oY grain clcohol or ethyl alcohol, being of tho chcracter 
ordinarily used in verersges. Wo quostion, however, is made by 
defendants with reterence to the still or the liquor hnving: beon 
found, or thet it showed the percentugo of alcohol ubove stated. 
The contention of the defondenis is that they vere not cond never 
had been in possession of the liquor or the still, cnd tast they 
had no connection whatever with the tr.nsactions here involvcé. 

There were two cir-shafts to this minc, one old and one nev 
One=--both were connected with the main entrence and with e:.ch other, 
so that & person could so in g-id mine through either air-shait und 
pass out through the other, or through the main entr nce. 

Hiuwkins: testified that he ves at the wine at about 8:30 
o'clock in the evening of October 30, in company with John Hiyden; 
that he and Hayden entered the mine by the nev air-shaft, and vhile 
tn there they he vd voices further in the mine, in the workings; that 
he say o licht in the workings ond sew parties puss across the 
entrince irom one working to another; thet Huyden stayed ut the mine 
and that ho, Hawkins, wont back to tovm for the sheriii. Hawkins 
further testified that in about three-quertors of en hour ho returned 
with the sheriii, end when they ncored the new air-shuit they Sev 
two men leeving the same; thet these mon pussed within about thirty 
or forty foct of thom, end tht he bolieved the men were the dofend- 
ants Hervey Ingram and Jeke Ingram; that these mon vont towerd the 
home of Harvey In,rsm, who resided only about 600 fect irom the 
now cir shait; that thoy followed thom sane iorty or riity teot, 
when = shot was fired; thit when said perties loft their vision an 
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hea been gone possibly five minutes, they heurd a motor start and 
an automobile leit from necr Harvey Ingram's housce 

John Small, tho shoriff, testified that ho wes acquainted with 
tue dofendents and hed kmowm them for several vears; that on tho 
evening of Octower 30 hoe wént with Mr. Hewkins to scid mine, ond 
when they cot within chout 75 feet of the cir-shaft, they saw a couple 
of fellov's walking toward the house; that they moved up a little cand 
"some follow shot ond we dropped on the ground und some of the boys 
shot three or four shots and those fellows chot sg.in. After the 
shots were iired by one of tho men they broke and run. They run 
toward Me. Hurvey Ingram's house. We laid there pretty close to the 
eround tor a little bit ond watched end listened; they ran on down 
to the south-cast of his house, got in a car ond turmed and drove 
on south and went out oi sight." He further testified that in his best 
jadgment said persons were the defendants, Earvey Ingram and Jake 
Ingram. 

John Haydon testiticd thet hoe wos with the sheriff and Heve 
kins on the evening in question; that he " sew two partios leaving 
the new air shaft. I had not seen these men in the mine bveforo. 

Wo did not see the mon in the mine, we just heard talking. Theséimen 
Wont toward Harvey's house, south of the mine. ‘Je followed them 

& littlo piece down there cnd some one of them Lired & Shote cescoes 
A shot was fired from some one of our bunch, but not from me. 

They zircd enother shot ond there v.58 still some shooting irom our 
Side, then theso fellows, whoever thoy were, run right on up toward 
Harvey's house, and I hoard a noise like & door open end & licht lit 
up in the housce weccceee A corr bucked out and drove off dovm there." 

On the part of the defendants, the testimony is te the effect 
th:t they had not boen in the old part of the mine thero the still 
Was found for seversl yeers; that they. ere not the osmexs of or 
in possession of said mine; that it belonged to their futher; thal 


on the cvenin; in auestion the defendant Jake Ingrem wes at home: 
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thet he went to ved ebout 7:50 in the evening and tht he never loft 
his home that night; thet when he heard the shooting he got up and 
went out on the porch to see where the shootin; was coming from, 

and then went back to bed, where he stayed the remainder of the 
night. 

The defendant Harvey Ingram testiiied that on the evening of 
October 30, he was at Lloyd Potts' garage near Gaskins City; thet 
he had loft Harrisburg about 8 O'clock; that he reached Potts! 
garage about 8:30 or 9:é"elock; and romained theic some: twenty 
minutes; that he paid Potts a gcrage bill that evening; that he left 
Potts' about 9 ofeclock, and went straignt to his father's home; that 
this was about a mile and a half and thas 1% took him cbout 
twenty-five minutes. 

Lloyd Potts testified to having seen Farvey Ingram at his 
place of business at cbout nine o'ciock on the evening of October 
30, ond that he paid him a gurage bill at that time, ior which he 
gave him = receipt. 

Jobe Ingram testified thet he had not been in the 01d mine 
for some threo years; thet it had been rented toe mun by the name 
of Pentecost: that on the evening of October 30 he heard severil 
shots fired about eight o'clock; that Jake Ingram was a momber of 
his family and had been for the last three years; and that Juke had 
gone to bed early that evoninge 

Mrs. Ingram, tho mother of said defendants, testified that 
she was at home on’ the evenings of October 30; thet Jake Ingrem was 
in bed from seven to ten o'clock that nizvht; that she heard the 
shooting and thet Jake sot up and went out to see where the shooting 
was coming from cnd then went back to bed. 

One Theodore Horton testified that he sav Harvey Ingram on 
the night of October 30, «t the public square in Harrisburg about 
eight 6"olook in the evening, and walked with him to Lloyd Potts! 
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garase; that Ingram paid Potts a garage bill and got « receipt irom 
him; that they werec t Potts’ until about nine o'clock and thon 
went home. — 

On cross-exémination, the witness Hayden testified he did not 
kmow who tho parties were that he Saw; thet he did not know whether 
they went to Harvey Ingram's house, and that the automobile he saw 
left the road somewhere near the Ingram house. He further testified 
that the door he heard close was «iter the sutomobile hed left. — 

his being the state of the record, it was important thct the 
court should have been accurste in its tustructions to the jury. 

The first instruction given on behalf of the People was misleading. 
This instruction is abstract in form, and consists of < quotation of 
section 8 of the Prohibition Act. There wus nothing in the instruc- 
tion to inform tha jury that it was an instruction bused on the 
statute defining what should constitute intoxicating liquor. It 

elso refers to section 45 of the Act, uné this vould also be mislead~ 
ings This instruction should not heve been given. ‘Ye would not, 
however, be — to reverse the cause for the giving of this 
instruct ion. 

Instruction number three given on behalf of the People is 
as follows: 

. “You are instructed that the law does not require that the 
bury Shill belicve thet every tact in & criminal case has been 

proved beyond & reasonable doubt, before they can find the accused 
guilty. The reasonable doubt the jery is permitted to entertain 

must be ce to the guilt of the accused on tho whole of the evidence 
and not as to any pa:ticular fact in the 2.86 not necessary to consti- 


tute the crime charged." 


This instruction leaves to the jury to determine what facts 
were necessary to constitute the crime charged. This character of 


instruction has been condemned by our Supreme Court in People v. 5.\) 
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B96 Ill. 120; Pooplo vs Oxammor, 298 I11. 509; People v. Clark, 301 
Tll. 428; People v. Gurdner, 503 Ell. 204. In People v. Click, supra, 
the court at page 435 says: 

"A stock instruction defining reasonuble doubt which con- 
t.ined tho following sentence, 'The reasonavle doubt that the jury 
are permitted to entertain to authorize m accuittal mst be cs to 
the guilt of the accused on the whole evidence, and not as to any 
particulor fact in the cuse not material to the issue in the case,' 
Was given. This instruction his been repectedly condemned by this 
court, (People v. Cranmer, 298 Ill. 509; People v. Seif, 296 id. 
120;) and it scoms strange thot the prectice of giving the instruction 
Should not be discontinucd in the criminil court of Cook county, 
where the same error has been repeutcdly committed." 

In People v. Gardner, Suprz, the Court, on page 207 say: 

Instruction No. 20 given on behali of the People was the 
instruction submitting to the jury the legal question as to whet 
were the material fects or final essential elements of the crime 
With which the accused ws charged, Which instruction hes »een 
repestodly cndemed by this court. (People ve. Cramer, 298 111 
509; Peovle ve Clark, 301 id. 428). ‘The giving of this instruction 
in this cuse wes revorsible error. 

We are of the opinion Aad hold that the court erred in giving 
instruction to thom, as it leaves it to the jury to dotcrmine whet 
facts are necessery to constitute the crime charged. 

It is clso contended by counsel for the defendants that the 
court erred in refusing the instruction tendered by the defendants 
and which was refused by the court. We have examined this instruct~ 
jon, and are of the opinion thet the court did not err.in rousing 
the sume, The instructious given on behalf of the defongants wore 
sufficient to present their theory of the casce 

For the error in the giving of the first ond third instructior 
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given on behalf of the People, the judgment of the trial court 


Will be reversed and the ccuse will be remandcd, 


Reversed and Romendods 


NOT TO Bi REPORTED. 
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FOURTH DIST> > 





WF. LOYD, : 
Plaintifi in Error, : Error to the 
“VS- $ Circuit Court of 
$ Clay County. 
CHARLES W. ROBERTSON, ; 
Defendant in Errore : 





OPINION by BOGGS, J. 


Plaintiff in error, hereinafter called plaintiff, recovered 


a judgment against deiendant in error, hereinaiter called defendant, 


before a justice of the peace of Clay County, and on appeal to the 


Circuit Court, the verdict and judgment were in favor of the defen- 


924) AAG 
fax! ee, Bb alia F 


dant. On appeal to this court, said cause wes reversed on the ruling 


of the trial court on the instructions. On a retrial of said cause 
in the Circuil Court, a verdict wes returned in favor of defendant. 
Judgment wes rendered on the verdict, against plaintiff, in bar of 
action and for costs. To reverse said judgment, this writ of error 
is prosecuted. 

The evidence on the pert of the pleintiff tends to prove 
that he sold an automovile to defendant and his son, for the sum of 
$225.00, and that a note was given therefor, signed by them. Said 
note as oricinally executed, drew interest from maturity. It Was 
thereafter altered by the plaintiff, so as to draw interest from 


date. Plaintiff's evidence ig further to the effect that this 


alteration was made with the mmovwledze cand consent of the defendant. 
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The evidence on the part of the defendant is to the effect 
that said automobile was sold to his son: that the note given 
therefor, signed by defendant and his son, was altered without the 
knowledge or consent of defendent, end that he never thereafter 
ratified the same with knowledge of such alteration. 

Two issues were reised on the trial: FPirst, as to whether 
said automobile was sold to defendant, or to defendant and his son, 
or to defendant's son alone; and second, ss to whether or not the 
ulteration in controversy was made with the Iknowledzve and consent 
of the defendant. The instructions of the court submitted these 
issues to the jury, and the jury evidently found for the defendant 
on both of them. In our opinion, the evidence is sufficient to 
support the verdict. 

It was also contended by vlaintiff that the trial court erred 
in permitting defendant to offer witnesses for the purpose of 
impeaching the plaintiff, betore he had testified to anything 
material in connection with his case. 

me six or eight witnesses testified on the trial that they 
knew plaintiff's general reputation for truth and veracity in the 
neighborhood or vicinity in which he lived, end that it was bade 
Plaintiff had testified in chief before this impeaching testimony 
was given, s0, even on his own theory, this contention is without 
merite 

Plaintiff concedes thot, if there wes a material alteration 
of said note without the kmowledze ana consent of defendant and 
without his retification, it would, so far es the note is concerned, 
bar a right of recovery thereon. He further contends, however, that 
even though said note hed been altered, the detendent had purchased 
said ptonobile, end heving so purchased the same, he would be 
liable therefor, without reference to the velidity oi tho note. 

Te trial court gave cn instruction to the jury, presenting 


this theory of the cease. It therefore became a question for the 
an 
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jury to say whether the evidence i#"the recoxd supported plaintiff's 
contention. The jury found against him on said issue, and we are 
not disposed to disturb their verdict. 

Finding no reversible error in the record, the judgment 


of the trial court will be aitirmed. 


Judgment affirmed. 


NOT TO BS REPORTED. 
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CER RTH DISTRICT OF ILLINOIS 
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Error to the 


THE PEOPLE OF THE STATE OF ILLINOIS, 
Defendants in Error, 


EARL LEO and MAE COLVIN, Effingham County 
Plaintiffs in Error. 
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County Court. 





OPINION BY BOGGS, J. 





Plaintiffs in error were tried and convicted in the County 
Compt of Effingham County under an information, the first count 
of which charged that on the 30th day of October, 1925, at and 
within the County of Effingham, State of Illinois, while the 
same was then and there prohibition territory, they did "unlawfully 
possess intoxicating liquor in unlawful violation of 4 statute 
ef Illinois entitled An Act to Restrict the Mamfacture, 
Sale, Transportatian, Possession and Use of Intoxicating Liquor, 
Aiding thereby, and Establishing Uniformity in Stete and 
Federal Laws in regard thereto, contrary to the statute, etc.” 
The second count charged that pluintiffs in error, at end 
within the County of Effingham and State of Illinois, "aid 
mlawfully transport intoxicating liquor in unlawful violation 
of the statute of the State of Illinois entitled An Act 
to Restrict the Manufccture, Sale, Transportation, Possession 
and Use of Intoxicating Liquor, Aiding thereby, and Establishing 
Uniformity in State and Federal Laws in Regard thereto, contrary 
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to the statute, ete.” 

It is contended on the part of plaintiffs in error thet 
neither of said counts charges « criminal offense, and that by 
rezson thereof the court erred in overruling the motion to 
quash tho information and the motion in arrest of judgment. It 
is the contention of plaintiffs in error that, inesmuch as 
the possession of liquor may be lawful under the exceptions nentioned 
in the statute, it is not sufficient to simply aver that 
the defendant unlawfully possessed or unlawfully transported 
liguor in violation of the Prohibition Act. 

Section 3 of said Act provides thet no nerson shall 
possess or transport intoxicating liquors, except as authorized 
in the Act. Section 33 fixes the penalty for a violation of 
said Act at a fine or imprisonment, and section 39 provides 
that it shall not be necessary to include in the information 
any defensive, negutive averments, but that it shall be 
sufficient to stcte that the act complained of wus then and 
there prohibited and unlawful. 

The informztion charges the offense in substantially the 
language used in the statute. This being true, it is sufficient, 
if the statute itself sufficiently describes the offense. 

People ve Schreiber, 250 111. 345; People v. Coritz, 262 Ill. 
514. 

It is, however, assigned as error by counsel for plaintiffs: 
in error that they "were denied the right to have the nature and 
cause of their accusation given them in the inform:tion in 
this cuse." It is for the Supreme Court «nd not for this court 
to determine whether the information was sufficient to upprise 
plaintiffs in error of the nature cnd ccuse of the accusation 
against them, as provided by section 6 of the Bill of Rights. 
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This question is for the Supreme Court. Lester v. People, 150 
Ill. 406-426; Bratsch v. People, 195 I11. 165-166; Dennison Cotto 
€o. ve Schermerhorn, 257 Ill. 126-130; Glos v. People, 259 

Tll. 332-338; People v, Castree, 311 Ill. 392. 

The law further is thet perties who appezl or prosecute 
writs of error to the appellate courts, and ussign errors 
which may be passed upon by such courts, are held to have waived 
constitutional questions which can be reviewed only by the 
supreme court. Miller Fire Ins, Co. ve. People, 170 Ill. 

474; Carr Ve Oity of Sullivan, 222 Ill. 56; Tow of Scott 
Ve Artman, 257 Ill. 594; Vermilion Drainage District Ve 
Schockey, 238 Ill. 237; People v. Viskniskki, 255 Ill. 384. 

The law further is that if the plaintiffs in error have 
asSigned and argued errors raising matters over which this court 
has jurisdiction, it is our duty to pess upon the seme, 
instead of transferring thegcause to the Supreme Court. 
Edwardsville v. Central Telephone Co,, 502 Ill. 562. 

It ts next contended that the court erred in allowing the 
witnesses Matt Faber end Carl Faber to testify in rebuttal that 
Mrs. Plummer, a witness on behalf of the plaintiffs in error, 
stated to them: "Earl wanted to quit selling moonshine, but 
Mae (meaning Mrs. Colvin) wouldn't let him tor she wanted the 
money he made." The court erred in this ruling, but, under the 
evidence in the record, the error was not of such a character 
as would warrant u reverssl of the judgment. 

It is further contended that the court erred in not sullowing 
Dr. Walker to testify with reference to the physicel condition 
of Mrs. Colvin. No attempt was made by counsel for plaintiffs 
4n error to show whorein this ruling wus erroneous. te 
are of the opinion und hold thet there was no substunticl error 
in the court's refusing to admit said testimony. 
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It is next contended by counsel for plaintifis in error 
that the evidence is not sufficient to sustain the judgment 
in this ousee Counsel representing the State practically 
eopseedas that as to Mbs. Colvin, the evidence is not sufficient 
to sustain the count charging the unlawful transportation of 
intoxicating liquor. 

On the charge that the plaintiffs in error unlawfully 
possessed intoxicating liquor, the evidence in the record 
amply sustains the charge. It is contended, however, that 
Mrs. Colvin hat rheumatism and that the liquid which was found 
in her home was alcohol rub, end was kept by her for use in 
treating her rheumatism. We are of the opinion, however, 
that the jury were fully warranted in finding that said licuor 
was unlawfully possessed, as the evidence tends to show that 
when the officers came to the home, the door was locked ond 
before they could obtain admittance they had to bresk the 
door open. Before breaking open the door, one of the officers 
heard a sound coming from the house, like the breaking | 
of glass. As soon as they gained admittance to the house, the 
officers met Mrs. Colvin coming up from the basement. On going 
to the basement, they found some broken bottles on the besement 
floor, and e large amount of liquid, which they estimated at 
from a gallon and & half to two gallons, and which the officers 
testified was white mule. They further testified tha$ they 
gathered up o quantity of the same, and on having it tested, 
4t tested something like 30% alcohol by volume. 

On the count charging plaintiff in error with the unlawful 
transportation Seco eice cine liquor, the evidence discloses that 
the officers were watching for plaintiff in error, Earl Leo; 
that when he sew them he speeded up the automobile in Which | 
he was riding, and when they reached him they found s bottle, 
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practically empty, which had the odor of moonshine whiskey; 
they also found that liquor had been spilled in the car and 
on the running-boird of the same. We are of the opinion that 
the plaintiff in error's flight, considered in connection with 
the evidence of liauor in and sbout the automobile, wus 
sufficient to warrent the jury in finding him guilty of the 
unlawful transportation of intoxicating liquor. at any rate, 
the evidence is such that we ure not able to sey that there is 
clearly a reasonable and well-founded doubt as to the guilt of 
the accused. We are therefore not warranted in interfering 
with the verdict of the jury on the ground thet it is not 
supported by the evidence. People v. McCabe, 306 Ill. 183- 
187, citing and approving People v. Shoop, 268 Ill. 44; 
People v. Byrnes, 302 I11. 404; People v. Martin, 504 Ill. 494. 
It was also contended by the plaintiffs in error that the 
sentence was excessive. This essignment of error was not 
argued, and, under the rules of this court, it is taken as 
abandoned. 

Mrs. Colvin was fined $100.00 on each count of the informa-~ 
tion. The evidence does not support the count charging her with 
the unlawful transportation of intoxicating liquor. Therefore, 
as to suid count, said cause is reversed and remanded as 
to the plaintiff in error, Mue Colvin. Otherwise, the judgment 
of the trial court will be uffirmed. 

Affirmed in purt, and reversed end 


remanded in part. 


NOT TO BE REPORTED. 
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S. M. NEWCUL, 8A TA. 6 53 
Appelleo, : —— — 
appeal from the 
: Circuit Court of 
QO. Le BARTLETT, : 
—— Pulaski County. 


OPINION BY BOGGS, Jd. 


An action in assumpsit was instituted by appellee against 
appellant in the Circuit Court of Pulaski County, to recover 
on un alleged contract for the purchase of certain logs. 

The declaration consists of two original, an additional, 
and the consolidcted common cowntse The first special count 
alleges in substance that appellee had sold to appellant "ea 
large quantity, to wit, 150,000 feet of timber (logs), at the 
price of $20.00 per thousand for elm logs and $14.00 for eaoct 
1,000 feet of logs of other kinds of wood, to be delivered by 
the plaintiff to the defendant during the autumi of 1920 on 
the bank of the Mississippi River, in Mississippi County, 
Missouri," and to be paid for by the defendant upon the delivery 
thereof os aforesaid. The second count alleges the sale of 


“to wit, 50.000 feet of elm logs and 100.000 feet of logs 


F ee: 
stim 


of divers other species of wood," the price, time and place 
of delivery, etc., as set forth in said first count. The 
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additions: count alleges amcng other things that “in consideration 
that the plaintiff would cut his timber and deliver it at a 
certain designated place on the bank of the Mississippi 

— in Mississippi County, state of Missouri, a larse quantity 
of logs, to wit, all the logs from said timber which the 

plaintiff would deliver as aforessid during the following fall 

and Winter, and not less than, to wit, 100,000 feet, at a 

price to be agreed upon when the plaintiff should notify defendant 
of his readiness to deliver the said logs as aforeseid;" allesing 
price to be paid therefor and readiness to deliver, etc. 

To said declaration, appellant filed the general issue, a 
plea of non est factum, sworn to, and the statute of frauds, 
based on section 4 of the Uniform Salc= Act, Chapter lela, 
Cahill's Statute. | 

Appellee replied to the plea of the statute of frauds, 
that “each and every one of the seid several promises was an 
agreement or contract made in the stute of Missouri and 
governed by the laws of the state of Missouri, and not & contr..ct 
made in the state of Illinois." 

To said replication, appellant filed a rejoinaer, setting 
forth the following provision of the statute of Missouri with 
reference to the sale of goods: 

"Sec. 2170. Contract for Sale of Goods--thhat Necessary to 
Make Valid.--No contract for the sale of goods, wares and 
merchandise for the price of thirty dollars or upwards shall 
be allowed to be good unless the buyer shall accept part of the 
goods so sold, and actually receive the same, or give something 
in earnest to bind the bargain, or in part péyment, or unless 
| 8ome note or memorandum in writing be made of the bargain, and 
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agents lawfully authorized. (R. Se 1909, Sec. 2784, )" 

Issue was joined on said rejoinder, and a trial was had, 
resulting in & verdict end judgment in favor of appellce for the 
sum of $1,650.00. To reverse said judgment, this appeal is 
prosecuted. 

It is first contended on the part of appellant for a roversal 
of said judgment that the court erred in refusing to direct a 
verdict in his favor on the motion made by him at the close of 
appellc.'s evidence, and again at the close of all of the evidence. 
In support of said motion, counsel for appellant contends first 
that the evidence on the part of appellee fails to show any 
contract whatever between appellee and appeilant for the sal& - 
of the logs or timber in question; and second, that the 
evidence wholly fails to show any contrast in writing, or > 
contract evidenced in writing, for the sale of the same. 

The only written evidence cffered on the part of appellee 
consists of an undated letter, written on the stationery of 
appellant and signed with typewriter "Chas. Dumm", and a second 
lctter, dated February 14, 1921, addressed to appellee and 
Signed "0. L. Bartlett, By E. C. Morrison, Mgr." 

The first letter is as follows: 

"S. Me Newcvum, Charleston, Mo. Dear Sir: Your favor 15, 
Stating that you are putting out timber or the Mississippi River, 
glad to know this. You will let us know when you are ready for 
@ scale. Prices will be the same as last year. Will call 
on you the first time I am thru your City. Yours truly, 

‘Chas. Dumm." 

Appellce stated on cross-examination: "I received letter in 
September, 1920, I think. I am going entirely on the date of 

| the letter. It has nover been changed since I got it. I . 
‘am sure this letter did not have reference to previous contract 


whew 































tH BP 

(phat dav So Paton in 
eta ant ooffoqas. 70 tore we pee ‘bite a 
| aE kena shay <{owahat dian J———— — 










oat ‘ae un Gx 





tena oft —— 
to J ond ta whe NG — nokdon. ioe 20, ovat 


seoaebhive eft bo fia 5:0 moss ont tw ——— 1 901 





FHxkt ghusiieo s eiLoqna sont Eoaiaicg: 02000 Bee ep 

wie wide od alte’® oaLtoqaa, to. duog ould, 0) 
Alay ecif ~o% t deepens bite eativate. Koonted xem 

ead dade Stes ae J ——— ay sedate 9 i 4 

PAO ailitee tek vaca — we i “node oe mie : 


; ; ; ed 5 ; 
ee ae ee yo My leg Re (ay ere elt 8 Rite ae Ne 
@ Sigs SAI 1, Sod — River ay wh Ri Us pha * ae — ted sah New 


* 





eeLl nage ot} —— feat pe “eR? oases Honan 
ig ytonotesay ede £05 Be, Oa a6 Buk "Yt ba 
Vion fs bere 


bey saffouqe ® vit basnosbee wives: a — yal — 
K Freee MOULTON * mek * — et 








Gf tov’ tai0Y ——— 


wt 


7 — as Lp ate 
Sieg fit; — — Bix, att oat 


a Leos SOY take —— a 1 ‘one —— 


—OO— na — 


pad 
$3 TF 21) 
oe a dak 
Z Pin 8 


that was filled. 

"I had no other conversation with Dumm. Wrote a letter to 
him that he did not answer; only remember writing one letter; 
never received any answer. Put out part of logs in 1921, first 
pert of the year. Had nearly all of them cut before the end of 
the year, before the end of 1920; worked on instructions from 
Mr. Dumm. This was all the conversation and this letter is all 
I had to go ahead and get these logs out. This was all contract 
that I claimed.” 

In other words, appellee bases his right to a recovery 
in this case upon the letter purporting to be signed by one 
Chas. Dumm. It is not contended by appelles that the letter signed, 
"0. L. Bartlett, by E. ©. Morrison, Mg:.. " constituted a contract; 
or that it wes evidence therevf. Th: Morrison letter was written 
after the time appellee testifies he tendered the logs in 
questiang: The letter is quite long, and in substance is to the 
effect that appellant had not purchased any logs of appellee; 
that he realized the predicament appellee would be i% if 
he could not dispose of his logs, and offered if appellee would 
make an attractive price on said logs, to purchase them. There 
is nothing in the letter, however. that could in any way be 
construed as tending to establish a contract between said parties. 

The statute of frauds having been pleaded, it was necessary 
for appellee to prove his contract, either by a written contract 
Signed by appellant or by some agent authorized by eppellant 
to execute a contract for him, or there must heve been some 
writing or writings signed by appellant, which, taken together, 
would establish such contract, or there must have been proof 
that appellant had accepted the whole or a part of the gocds- 
or tat he had given something "in earnest to bind the contract, 
or in part payment therefor." Cahili's Stet., Chap. l2la, sece 4. 
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It is not contended by appellee that appellant reaeived 
any of said logs or that he paid anything thereon. This being 
the state of the record, appellee has wholly failed to prove 
the contract set forth in the declaration. under the plea of 
the statute of frauds. West v. Kennedy, 220 App. 49; Chicago 
M. Re Cow ve. Jerome Trading Co., 218 App. 333; Western M. Co. 
v. Hartman I. lie Co., 303 Ill. 479. 

The writing signed by a party, necessary to take the case 
out of the statute of frauds, must contain everything necessary 
to show the contrect between the parties, so that there is 
no necessity of parol proof of any terms or conditions of the 
sale or the intention of the parties, and where the contract is 
contained in more than one writing, perol proof should not be 
necessary to connect the writings. Burk,v. Healey, 2 Gilm. 
614; Hartenbower v. Uden, 242 I11. 434; Ewell v. Hicks, 238 
Ill. 170; Western M. Co. v. Hartman I. M. Co., supra, 

483; 25 Re C. Le 680. 

The law in Missouri with reference to this character of 
contract is, in its practical effect, the same as the law in this 
State. FEelley v. Thuey, 143 Mo. 442; Hain v. Burton, 118 
Mo. App. 578. 

It may also be observed in this connection that not only 
did appellee fail to prove à contract between him and appellant 
by written evidence, but the evidence wholly fails to prove an 
Oral contract. There is nothing in the record proving or tending 
to prove the number of logs or feet of logs that eppellaunt was 
to purchuse, the kind of logs, when he wus to take them, or the 
price to be paid therefor. 

We are therefore of the opinion and hold that the court 
erred in refusing to direct a verdict in favor of appellant, 
there being no evidence in the record which, taken 2: true, with 


&ll the reasonable inferences to be dravm thevefrom, fairly 
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tends to prove appellee's case. 
Other errors ere assigned on the record us to the giving 
of instructions and as to rulings on the evidence, but in our 
viwe of the case as above set forth, it is not necessary for us 
to pass on the same. 
For the reasons above set forth, the judgment of the trial 
court will be reversed. The clerk will incorparate in the 
judgment the following finding of fact: 
The record wholly fails to esteblish or prove a contract 
between appellant and appellee for the sale of the logs in question 


or any part thereof, either oral or written. 
Judgment reversed, with fining of fact. 


NOT TO BE REPORTED. 
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OPINION BY BOGGS, J. 





An action on the case wes instituted by appellee against 
appellant in the City Court of Hast 5t. Louis, to recover dimases 
for indurioe allezjed to hive been sustsinec by her on May 10th, 
1922, as she was attempting to board one of appellant's cars. 

The declaration churged, among other things, that on the 


4 


date uforegaid, appellee attempted to board one of appellant's cars 


at the intersection of Missouri and Collinsville Avenues in the 
City of East St. Louis; that while she was unon the step of 

Said c.r, appellant, through its servants, negligently und care- 
lessly closed the door thereof, whereby appellee w.s thrown 
forward uoon the platform or floor of said car, receiving the 
injuries for which this suit was brought. To said declaration, 
a plea af the genorul issue was filed by uppellant. A trial 


was had, resulting in 2 verdict and judgment in favor of appellee 
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for the sum of $2,500.00. 70 reverse suid judgment, appellant 
 nrosacutes this appeal. 

Tt is first contended bv counsel ior apnellant that the 
verdict is against the manifest weight cof the evidence. 

The record discloses thet the exit and entrance dopr on 
the rear of these cars is a double door, designated as a 
"it¢Sur~leaf door". Two doors work a:;ainst the cub post, and 
fold inward when opened ups The step is 9% inches wide, 
projects from the Gar 11 inches, and is 52 inches long. It 
is oper..ted by a verfical staff, handled by the cunductor. When 
the doors are closed the step is folded up esainst the side of 
the care 

Appellee testified tht as she was boarding said car, the 
conductor closed the door, catching her right foot between the 
door and the step, causing her to full forward on the platform 
of the car. She further te tified thet her ankle was briised; 
shat the right side of her abdomen was also bruised, and that 
phe immediately felt consider...le pain in her advdomen end risht 
leg, nd that efter she sot off of the cr ner limb guve wey, ond 


2 


she was wSsisted home. She further testified thet on tne date 


1 


ofthe injury she weighed 16” vounds; tht she had been @ he. 1thy 
woman ond hea never had eny trouble with her limb or ankle; that 
rior to said injury she had performei cll her houschodd work, 
stch as washing, ironing, cooking, scrubbing, revising chickens, 
ete. She further testified that as a result of ssid injuries, 
she head $88 and still wes unuble to verform any of her house- 
hold duties; thet she had been under the c.re of & physiciun from 


the date of ssid injury to the time of the trical, ond that 
















7 odd % 
seQuebivea a fit ie a 
Bia — — ——— linea x! — — owt 
- BY a hes ap at ‘ 3¢ Te —— pee ae mathew: 
Gelf ..otouhr re tg F— J——— — — — 
$e ONE a — —— wore — ——— 
—— are een nay ade a ou bo tttned 
wy ahi emer a. ty iy — — ——— 1908 — — 
wo Ts , 
sheridan 9.4% 
. © tert Rea: 
rie Ft Aa te 
are o ae — 
ea Tee Cae 
\ Lbs 
; go ENE ole 
— FEL AF — 
hie eRe BS 


she then weighed only 115 puunds. 

One Charles Carmicheel, a witness on the part of appellee, 
testified that he accomponied her +6 ‘saia car, ond thet as she 
Was getting on the same, her foot was caught between the doors cnd 
she fell. Apvellce was further corroborsted by one Josie —— 
who testified that she saw apvellee fall, from having her foot 
caught in some way Ms she was attempting to board the car. 

Qn cross-examination, however, this witness finally stated that 
she wes unuble to state definitely as to whet ceused appellee 
to fall. 

On the part of appellant, the evidence was to the efiect 
that apnellee had several bundles in her arms at the time in 
question; that she failed to catch hold of the hand-rail upon 
attempting to enter said c.1, and stumbled or fell on the 
platform thereof. Three witnesses on the pa.t of appellee 
testified th..t she was the lait person to board the caer ct said 
crossing. On the part of appellant, some six or seven witnesses 
testified that other varties boarded the car at this crossing, 
atten aga entered the cur. 

the evidence was sharply conflicting on the cuestion as to 
whether epnellee's foot was caught as she wes entering said 
car, aS claimed by her, or whether she slipped and fell, 
&s testified to by apzellent's witnesses. 

While there were .ore witnesses testifying on behalf of 
appellant than on the pert of uppellee, still the number 


of witnesses £5 not conclusive as to where the preponderance of 


the evidence lies. Where there is a conflict in the evidence, 


and the testimony of the successful party, considered by itself, 


ee 
aa 
e 


asecen.? 


4 200 TS 


ti 


5 
~ 


ate el Pine 


% oe Ei ‘to ? Aaah, 


hs — 


Big ⏑ OLS cok. Sou Yetaty rao) Baye food, Sei aca oar ba 


See tale LOSE SAGs ——— vee an. — ae 


add hyped OF trad —— — ‘ate. on ie aon 


. sod Lage De din 


si Sie 21 Le 
7 ee a — 
a le is Ragah Denes! : Mie 


Sing ¢.. 


“Anwerrnt Ay 


Suit daca oF Aw eed, aes ody J hile: $i 


eevee .71e 


— RZOLO. ALY 4 


Tir. s: 


716 fo 


wie Me eet 


— * Soimsies a, — — 


eta sme 4: — fe, ye ost 6 
Jp he Gent bazrs0d nap — boars | 






















a bisa at ed sole: mes oe re ‘ 


"tps biG — 
ae i ae 


¥ rapt be aida. jeevemont 1 ok — 
jot ah ereee 


ie aie e 
— He i hl 


\ a 
n Mer 


ao Tos ss) Bethan’ |f aos ik * 


20, «jvm 


( 


lad cir meee —— consis tip it — 


Peers ast Pisce 120 Eee ay 5 * 


— 





td 888 


is clearly sufficient to sustain the verdict, we would not 
be warranted in reversing & judgment based thergeni uniese the 


sam is sgainst the manifest weight of the evidence. C.& J. 
Ee Re Cow. Vo Barrons, 128 Appe 11-15; Shevaiter ve. Sesger, 121 
bit, DO64-569; Bradley v. Palmer, 193 T11l, 15-89: Netcher ve 
Bexznstein, 110 App. 435-489, 

Following the rule laid down in the foregoing suthorities, 
we ore not prepared to hold that the verdict in this case is 
against the manifest weight of the evidence. We therefore 
would not be justified in reversing the judgment on that 
ground. 

It is next contended by counsel ior appellant that the 
verdict is excessive. | 

Dr. Smith, the physician in charge of apreiiee followings 
her injury, testified: "I was calied to treat Mes. Holland 
Or the Lith day of. May, 1922, ..s+e.. I found her in 4 highly 
nervous state; she was in bed; she had an abroded right limb. 
The inner espect of the right calf was denuded or abr: ded; 
the skin was off. It was an elonggted srea, perhaps three 
inchesslons and three-fourths of an inch wide at its widest 
portion. This wund was located beginning about an inch from 
the right ankle joint end extending upward to the middle third, 
inside the right leg. She complained of abdominal pains and I 
examined the lover abdomen and found some discoloration. It was 
in the hypogastric, thet is, the lower part of the right side of 
the ubdomene There wi.s some three or four spots, all varying 
in donsity; they were all dark. ..... Some time in the first pat 
Oi November she had me cull at her house then, und I found 
her very much vorse; she h.d turned yellow and she eppcrently 


hed jaundice; this side was swollen; the risht side, where she 
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hed previously claimed to be hurt, und where I had found dis- 
ccloration, and I diagnosed the cise as an extension of inflammation, 
svon extending to the gall bladder. ..5.. Shs still has & swelling 
in ber side and ig not well today." 

bX. SMith alse gave it as his »orsfessionel opinion that 
appellee wes then suffering from & permanent injury. In 
addition thereto, the jury had before it the evidence of appellee 
as to he. injuries end her physical concition, immedictely before 
and following her injury, and up to the time of saidtricl. No 
attempt was made by appellant to contradict by other evidence the 
testimony of said physician or of appelice with reference to her 
injuries. 

Unless we are able to say that the verdict in this case 


—— Tae — 


is su excessive as to indicéte that it was the result of prejudice 
or passion an the part of the jvry, we woule nov %e warranted in 
setting the sume asides. Ne G. to Xe CO. Vo Zeiger, 182 Ill. 
9-12; Baker v. Fritts, 143 App. 265-471; C. Ue. 7. Co. V. Roberts, 
131 App. 476-490; citing City of Joliet v. Johnson, 
71 Appe 423. 

In view of the holding of the foregoing authorities, we 
would not be warranted in setting said verdict aside on the 
ground elone that it is excessive. 

It is further contended by covnsel for eppellant thut said 
cause should be reversed on 2¢geut of alleged prejudicisl 
remarks made by counsel fox appeiles in his closing argument to 
the jury. We huve examined the record in this connection, snd — 
of the opinion that we wovld not be warranted in reversing said 
judgment on sccount of the remarks of counsel. 


One of the principal matters compliined of wus the statements 
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meade by ccunsel for ansellee in reference to certain file marks on 
she back of a photogre oh offered in evidence by appellant, showing 
the end of a street-cur of a charuciex similar to the one in 
question. The court, on objection beins made, stated in the ore- 
serce Of the jury that the statements on the batk of said 
Mobograph were immaterial and that the jury should disreserd them. 
No serious prejudice could have resulted to appellant thercfrom. 
Appellent 8%so contends that the court erred in granting 
appellee's counsel an extension of time to complete his argument. 
Tais was purely a discretionary matter with the court. Unless 
the record should disclose that the court abused its discretion 
in that respect, we would not be warranted in reversing the cause 
for that reason. The record discloses no abuse of discretion 
by the court in sronting appellee's counsel afew additional 
munutes in «hich to close his ergument. 
Arrors were essiened On ine 2WUlings o* the “uur on Give 


evidence, and in tlhe giving of the wwe instructions geven on 


Co) 
Mobhelt of eppelles. These ussignments of error were not argued, 
and under the rules of this court they ere taken as abandoned. 


Finding no reversible error in the record, the judgment 


ef the trial court will ve effirmed. 


Judgment affirmed. 


ROT TO BE REPORTED. 
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THE PEOPLE OF THE STATE 


OF ILLINOIS , : 
Defendant in Brror, : ERROR 70 HE 
| Te : COUHRY COURT 
_ DEE RAGLAND, : . OF ILLI4MSON COUNTY. 


Plaintiff in Error. 





OPINION BY HIGSEE, Ja 
SESE Ge een ee 

On & trial before a jury at the March Term 1923 of 
the County Court of Williamsdin County plaintiff in error, 
Lee Regland, was found guilty under an rafts STORE 
the manufacture and sale of intoxicating liquor within pro- 
hibition territory without having a lawful permit Sherefor. 
After overruling motions for new trial and in arrest of 
judgment othe Court assessed a fine of One thousand dollars, 
and committed plaintiff in error to jail for six months. This 
writ of error has been sued out to reverse thut judgment. fhe 
reasons waged for reversal of the judgment is, that the Court 
improperly admitted in evidence a bottle so found by the 
officers in a raid of pleintiff in error's placé of business 
containing what is termed by the witnesses cs "white mule" or 


“corn whiskey". It is contended inthis respect in behalf 
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of plaintiff in error that the search warrant which the 
officer had in his possession at the time of the raid was 
illegal and vod. The plaintiff in error mde no mplication 
before the beginning of the trial for an order directing the 
return to “him of the bottle claimed to have been unlawfully 
Seized. The Supreme Court hus held that in the absence of 
such preliminary application it is not error for the trial 
court to admit such evidence upon an objection made at the 
time of its offer in the trial of a case; that under such 
an objection the only qmestion is that of thé competency. 
relevancy and materiality of the evidence offered, (Beople 
vs. Brochamp 307 Ill. 448.) So that if this question 
arose upon an objection to the introduction of the bottle 
in the trial of the case it would not have been error for 
the Court to admit it since no preliminery applicatinn for 
its return to plaintiff in error was madee However, the 
record does not show that the bottle was ever introduced 
iii evidence or offered by defendant in error. The redord 
does show that the officer Monroe Owens, produced it at the 
request of attorney for plaintiff in error upon his cross 
exumination, but it was never offered in evidence. There 
are therefore no grounds for complaint by. plaintiff-in-error 
that the search warrant was illegal and the Oourt mude no 
ruling whatever upon the admissibility of evidence secured 
in the raid madee 

It 45.2180 claimed that the evidence does not show that 
pleintiff in-error ormed the place where the liquor was 
found, or that he ever possessed the seme or sold liquor in 
violation of the law. These were questions for the determina 


fon of the jury. Several witnesses testified that they had 
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within wighteen months purchased intoxicating liquor. at 
this place; that plaintiff in error was there, and that it 
wes knowm as LpBe Ragland’ s place, or Raglond's place or 
as the place of Ragland, Pellie and Freeman. Under this 
proof this Court comnot hold that the verdict of the jury 
was not justified. 

No complaint is made of the instructions ané no error 
appears on the record. The judgment is therefore affirmed, 


APTIRMED. 


NOT TO BE REPORTED. 
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D. He. COMMINS, 
Appellee, 
APPEAL FROM 
-VS= 
SALINE CIRCUIT 


ee @@ ©8 8f «8 


FORT DEARBORN CASUALTY 
UNDERWRITERS, : COURT. 
Appellant. 





OPINION BY HIGBEE J. 





Appellant insured appellee against loss and damage to his 
ear by fire, The car was destroyed by fire and he recovered 
@ verdict and judgment for $500.00. The only point urged as 
a ground for reversal is thet the verdict is excessive and 
is based on the testimony of witnesses who were not qualificd 
to testify as to the valuo of the care 

Appellee and five athor witnesses, gall of whom were 
familiar with the car and its condition, testified as to its 
fair cash markot valuc at the time of the fire. We sare 
of the opinion that «11 of them were shown to have had 
sufficient experience to have un opinion on that subjects 
Their estimates variod from $400.00 to $650.00. Appellant 
produced throc witnesses who placed tho value at from 
$100.00 to $125.00. Thore was a scrious conflict in the evide 
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in that regard and it was the peculiar province of the jury 
to woight’the evidenco and determine its credibility. As 
we would not be warranted in holding that the verdict is 
manifestly against the woight of the evidence th judgment 


is affirmed. 
AFFIRMED. - 


NOT TC BE REPORTED. 
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APPEAL FROM CIRCUIT 


The First National’ Bank 
of Flora, Illinois, 
Appellant, 


-vs- : COURT OF CLAY. 


Je Le Harrell, 
Appellee. 


eo ae ee 


OPINION BY HIGBEE g. 


On Decembor 11, 1922, in vacation after the September Term 
of the Circuit Court of Clay County, a judgment by confession 
was entered in said Court in favor of appellant, The First 
Rational Bank of Flore Illinois, against Maggie Harrell and 
eppelleo J. Le Harrell for the sum of $9020.92. This judgment 
Was based upon three judgment notes, all bearing date of June 
15, 1922, one for the sum of $6000 due two years efter date, 
one for $1500 also due two years after date, and one for $454.77 
payable on demand. The notes drew interest at the rate of 7 
por cent per annum from date, und each purported to bo signed 
by Ae \¥. Harrell, Maggie Harrell and J. L. Harrell. 

On Soptember 10, 1923, in term time, cppelluc, J. L. Hurrell 
filed 2 motion in seid court to cpon up said judgmont and for 
leave to plosd.e This motion was grantcd and on Scptember le, 
1923, appollce filed his verifiod plce of non-ussumpsit 
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and appellant joined issue on said plea. On September 14, 1923, 
appellant filed a written motion for leave to amend the declaration 
by filing nine additional counts. Copies of tho provosed 
additional counts were aftached to and made a part of the 
motion. The first provosed additional count was as follows: 
“And for that whereas, slso, the defendants, on to-wit: tho 
4th day of December, in the year 1915, in the County aforesaid, 
made their promissory note and delivered the same to the plaintiff, 
and thereby then and there promised to psy to the plaintiff, 
ninety days after the dute thereof, the sum of Six Thousand Five 
Hundred Dollars, for value reéeived, with interest thereon after 
the maturity thereof ut the rate of seven per centum per annun, 
at the First National Bank of Plora, Illinois, and thereby ~. 
also then and there promised to pay to the holder of the said 
promissory note and attorney fee of Five Hundred Dollars, if 
the said note was not fully paid when due, and the same should 
be placed in the hands of an attorney at law for collection, 
which said ettorney's fee should be included in and made a part 
of any judgment rendered on the said promissory note; and the 
said plaintiff evers that tho said promigsory note was not fully 
XX due, aud that the seme was thereafter by it placed in 
the hands of attorneys et law for collection; by means whereof 
the defendants then and there becume liable to psy to the plaintiff 
the said sum of noney in the said note specified, sccording to 
the tenor end effect thereof, and being so liable, the dofendants, 
in cousideration thereof, then end there promiseé the pluintiff 
to pay to it the said sum of money according to the tencr and 
offuct of the said notu." | 
"COPY OF NOTE SUED ON 

$6500.00 Flors, Illinois, Dec. 4th 1915 

Ninety days after dato, wo or either of us promise to pay to 
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the First National Bunk of Plore, Illinois, or order, Six 
Thousand Five Hundred Dollars, for value received, at the First 
National Bank of Flore, Illinois. 

With interost at the rate of 7 per cent per annum after 
due. If this note is not fully paid whon duc, and the same shail 
be plece in the hands of an attorney ct law for collection, 
the makers hereof hereby agree to puy to the holder hercof 
an attorney fee of $500. which shall bo included in und mide 
a part of any judgment rendered on this note. Prosentment 
for puyment ond notice of dishonor is hereby waived. 

Due Mur. 4, 1916. Ae W. Hurrell 

Maggie Harrell 

Je Ls, Harroll" 
Each of the other eight edditional proposed comits, were 
identical with the ubove, except as to the dites of the notes 
sued on. which ranged in three month periods from March 4, 
1916, to Decembor 4, 1917. The Court denivd appellant's 
motion for leuve to file the nine additional counts to the 
@eclarations and afterward, a jury having becn waived, the case 
was tricd before the Court, upon the original declaretion, the 
verified plea of non-assumpsit and joinder of issue. Appellant 
introduced no evidenee on the trial and the evidence on behalf 
of appellee clearly proved that he never signed any of th 
three notes declarcd on in the original declaration for which 
judgment was taken by confession. The trial court therefcre 
found tho issues fot appellee und rendered judgment against 
appellint for costs. 

The correctness of this judsment is challonged by uppellent 
and it elso insists that the Court erred in refusing to permit 
it to filo the nino eddition.1 proposed counts to the 
decluriution. 

Tt appours to us that under the uncontradicted proof in the 
case no other judgment could heave been properiy rendered, upon 
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the case presented by the pleading than that entered by the trial 
court. The real question raised by appellent and tho one to 
which its argument is devoted, is the cluim that the court erred 
-in ruling against the proposed amendments to the declaration. 
Appellant claims that there was an original loan of $6000.00 
mide by it to said A. W. Harrell, Maggie Harrell and appollec, 
Je Le Harrell in the your 1913, and makes the statement in its 
brief that the object of this amondement was to permit appollant 
to show and prove upon the trial that the notes embraced in 

the additional counts wore for money loaned by the bank 

and never paid; that the original notes were renewed from time 
to time and finally included in the notes for which judgment 

by confession wus in part rendered; that "by the rulingof 

the court below, denying Icave to appellant to amend the declar- 
ation, the appellant was procluded from showing and proving my 
such facts, crud was also thereby prevented from recovering 

any part of tho original loan, which has never been paid, 
ugainst the appellee." In passing cn the question whether the 
amondment should be allowed the trial judge had before him only 
the original decluretion declaring upon the three notes upon 
which judgment was taken by confession, and the nine proposed 
additional counts each declaring upon a: note for $6500.00 

as above set forth. There was no reference in the additional 
counts to the originil declaration «and nothing in them tu show 
any connection with the original cause of action. The Court wes 
not in any way advised by the proposed amendment of the thoory 
advanced by appellant in its argument here concerning the 
ronowal of an original note claimed to have becn signed by 
appellee in 1913. The proposed additionel counts were complete 
and independent in themselves, end neowthes thoy ner the motion 
asking leave to filc them referred tu ny way to the originse- 
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declaration or the case stated therein. Under these 
circumstaness the court properly #ofused permission to file the 
proposed émended counts. 


The judgment of the court below in favor of appellee is 


therefore affirmed. 


APFIRMED. 


NOT TO BE REPORTED. 


* 
A 


2 





Term No. 37 Agenda No. 35 
In Tho cera ee) ies 
FILED 
APPELIUT: COUR? OF ILLINOIS —— 
FOURTH DISTRICT JUL is 1924 
MARCH TURM, 4. D. 1924, Sy — ae 


CL ERK CF or OF air 
FOURTH DISTR F F iL 


2347.4 ne 


— FROM CITY COURT 


Walber Letinette, a minor, 
by Mary Latinette, Next Friend, 
Appellee, 


ee ef ee 


“vs~ OF EAST ST. LOUIS. 


Harry Kramer, 
Appellant. 


OPINION BY HIGBLG, J. 


This is un appeal from a judgment of the City Court of 
Bast St. Louis for $760.00 in favor of appellee, Walter Latinette, 
&% Minor, who sues by his mother es next friend, against 
Appellant, Harry Framer, on account of personal injuries 
sustained by appellee on August 17, 1923, in à coll&dion betwean 
his motorcycle and appellant's automobile. The collision 
occurred at tho intersection of Fortieth Street and Bond Avenue 
just outside tho corpozate limits of East St. Louis. The 
decleration wes in the usual form and charge — by 
appellant in the driving and operation of his automobile. 
One of the assignments of error urged «s grounds for e reversal 
of this judgment that the verdict and judgment are contrafy to tho 
evidenecs, in that the evidonce fails to show appellee was in the 
exoreise of due cere for his own safety at the time of the igijury. 
Bond Avenus runs east end west and is intersected by Fortieth 
Stroct ruming north and south. Bond Avenue is not paved, but 
4s covered with cinders und has 6 stroct car track in the center. 
Appellent conducts = store at the southeest corner of the inter- 
section of those strects andéthoro is a restaurant opposite his 
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store on the wost side of Forticth Street, at the southwest 
corner of this intersection. At about 6:30 P. M. on August 
17, 1923, appellant was going West on Bond Avenue and avpellece 
was going cast. On the South sido of Bong Avonuve and in 
front of the restaurent at the sokthwest corner of the intersection 
were parked some vwutomobiles. The evidence shows thet as 
appellce came vast on his motorcycle he turned into the center 
of the strect car tracks to pass sround these automobiles, and 
thet he was<still in the center of ssid tracks when the collision 
occured. It is contended by appellant that his car was standing 
still at the time of the collision, and that appellee was guilty 
of contributory nesligence in not changing the course of his 
travel either to the south of the street car tracks or Be the 
north of his automobile. ‘while Appellent and one other witness 
testified that appellant had stopped his cer at the time of 
the collision, several other witnesses testified that appollunt 
had not stopped his car, but had started to turn south on tho 
east or lefthand side of Fortioth Street before reaching the 
center line of Fortieth Street, where it intersected Bond Avenuc; 
that while so turning south on Fortieth Strect he was looking 
back talking to a passenger in the backsout of his car; that 
the accident occurred while he was so turning south on Fortieth 
Street and talking to such person. Whether or not pga ies 
was guilty of contributory negligence Wus a quenbion/to be 
determined by the jury. In our opinion the evidence amply 
justified a verdict on that question in favor of appellesc. 
Complaint is cleo mide of an instruction given on behalf 
of appelloe advising the jury that the propor meusure of damages 
would be such « sum aS in the judgment of tho jury wider the 
ovidence and inetructions of the Court as would be a fuir 
' compensation for such injurics sustained by appellec, if cny, 
as wore claimod in the declaration and proven on the trical. 
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The criticism made of this instruction is that appellee is « minor, 
who sues by his mothor as next friend and that this instruction 
would entitle appollee to recover for loss of time while 

his injuries proveonted him working during his minority. 

Tho proof shows that apoellec wes « minor and had been receiving 
$3.00 per dcy, and was prevented from working thirteen duys 

on account of his injurios. ‘Thore is nothing in the record 
showing to whom his wages had been paid nor any evidence or 
ciroumstances tending to show that his father head relinquishod 
his right to his eernings. It is the well settlod doctrine of 
this State thet damiges for loss of time by 2 minor as 2 result 
of injuries cannot bo recovered in e& suit by the minor, for the 
reason that the father would have the right to recover such 
damages unless thc minor hud beon emancipated. (Donk Brothers 
Coal Company vs. Retzloff 229 Ill. 194; Western Union Telegraph 
Company vs. Woods 88 Appe 375; Chicago City Railway Company 

vs. Schaefer 121 App. 334.) Under these authoritios this 
instruction which would have permitted the recovery of loss of 
time during uppellcc's minority was erroncous. Howevor, it 
could have applicd only to the time which appuollee lost. The 
record shows this to have been thirteen deys cnd that his 

wages at that time were $3.90 per day, which would have 

rosulted in a totel loss of $50.70. Except as to the anount 

of said wages the verdict of tho jury was clearly susteined 

by tho proof. 

The judgment of the Court below will therefore be affirmed 
on condition that appellee ontor a romittitur thorefron in this 
ecurt of $50.70, within thirty duys after the filing of this 
Opinion, otherwise said judgment will be reversed and theo 


causc remanded. 
ROT T0 BE REPORTED. 
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Appellee. 
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OPINION BY HIGBEL J., 





This is an action by appellant, W. J. Pierce against 
appellees, M.e A. Gurley and Hal W. Travillion to recover damages 
for the publication of an alleged libel in a newspaper called 
the "Zeigler News". The decler:tion consisted of one count to 
which a demurrer was sustained and judgment was rendered 
against appellant for costs. The article published of 
Which complaint is made is as follows: 

"He (moaning the plaintiff) the School Treasurer, 
We J. Pierce, (meaning the plaintiff) and Township 
Clerk, Guy Biby, sprung 2 surprise this week on 
those taking un interest in school affuirs of the 
township, by udvancing the clection for school trustee 
from April 14th to next Wednesdsy, April Srde 
mae "In Reeping with the public policy of these two men 
aoe 
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(meaning this plaintiff) not notice was published 
in the papers of this township issueing the call 
for the election and axmouncing the changing of 
the customary dste. As the result of the secret 
political work of these two men (meaning this 
plaintiff) Frea Eiserheur, the father-in-lew of the 
Town Clerk, is the only name to appe:r on the ballot 
for this office at the Townshi» election next 
Tuesdeye His name will appear on the Democratic 
ticket. | 

"Those familiar with the political activity of 
W. P. Pierce (meaning this plaintiff), is not 
surprised ct these jolts, which he (meaning this 
plaintiff) gives the public, when he (meaning 
this plaintiff) wishes to put something over 
which could not be supported at the polls shen the 
voters would veto his actions. For yexrs he 
( meaning this pluintifi) has been school Treasurer 
and is probably arroenging matters to serve snother 
terme The law is plain on the publishing of 
funds going through his hands. The public is entitled 
to know where the money Goes,. 

"almost every school district in the township 
hassa deficit in meeting its expenses. The law 
calls for the publishing of this report. His 
(meaning this plaintiff) attention hes been called 
to this law by the Attorney Generel of the Stute 
of Illinois. The Stcte Superintendent of Public 
Instruction, States Attorney <nd other officials. 

A grcond jury indictment wes threctened, nd yet he 
(meaning this pluintiff) fails, or reiuses, to have 
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his (meaning this pliintifi) actounts published in « 
paper so the tax payers cun see here the money 

goes. To ussist in corrying out this scheme no 
notice is made of the changing of the date of 

the election until after it is too lite to file 
petitions. The notice is not published in the papers 
and the Town Clerl: sends the ballots out of the 
township to heve them printed. In the meantime Fred 
Kiserheur, who is the father-in-law of the town 
clerk, is notified, has his petition filed und is 


the only candidate whose name appeurs on the bllot. 


petition 
/§8Sitien was passed Mondzy to place the 


name of W. Young who lives near this city, on the 
Republican ticket for this office. A trip was 

made early Tuesday morning to the home of the 
Township clerk to get Young's name on the ticket. 
This was refused end Biby stated thet the ticket 

head been sent to another county to be printed. 

During the term Biby has served he has «lweys sent 
the bellots to Benton or somewhere out of the 
Township to be printed. 

"Me change of clection dete came as 4 surprise. The 
law calls for it to be on the sume dey as the resuler 
tovmshi» election only whon the school township exactly 
coincides with the political township, otheiwise it 
would come this yeer on April 14th. Previously it 
has always come on the litter dete. This ye.r these 
two officicls )me.ming this plaintifi) seomcd to 

have changed the election dete without informing 


the publics 
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"This election for school trustee is more important 
than appears on the surface. Last winter a local,’ 
of the miners union of this city, out of their treasury, 
paid for the publishing of a report of the receipts 
and expenses of a district that should have been 
printed and paid for as thé law directs by the 
township. 

"A movement is on foot to secure a seeure | 
school treusurer in either Royalton or Zeigler, 
who can be reached without hiring « jitney or traveling 
to the country. ‘The way of handling this fund was 
such that when Pierce (meaning this plaintiff) 
ran for township election ea year ogo he hardly 
received 2 complimentary vote. Now it appears 


he (meaning this plaintiff) does not wish to 


take his chance with the public and as a 
result Mr. Bisenheur is the only candidate printed 
on the ticket. 

"Personally Mr. Bisenheur is a quelified man 
perfectly able to handle the position with credit 
to himself end the District but the methods used to 
have his the only name on the ticket has raised a 
greet deal of comphaint end at a meeting of voters 
in this city Mondsy night V. Young was endorsed 
for the offieoc and voters are recuested to write 
his nome in on tho b:.llot for School Trustee." 

It is not 2lleged in the decleretion that uppellant susteined 
Special damage by resson of the publication. It is sinmly 
alleged generully thet he was injurcd in his good nemo, credit 


and reputation and brought into public scandal andc¢ isgrace 
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and shunned and avoided by diveis persons, and that he was 
damaged. Neither is it alleged that the publication in any 
way referred to his business ovr profession. It is the well 
established doctrine of this State, as recognized by both the 
parties to this suit, that unless the languege used is 
libelous per se it is not sufficient for the plaintiff to 


éllege generally in his dgéaaration that he was damaged, but he 
mst aver that special damages have resulted steting what 

they are and prove it on the trial. (Campbell vs. Morris 

224 Ill. App. 569, and Strauss vs. Meyer 48 Ill. 385). 

If therefore the language used by appellants was not 
libelous per se the Court properly sustained the demurrer to 
the declaration. In our opinion the published matter is not 
libelous per se. The article was concerning the public conduct 
of appellant who was a public officer. Public ganduct of all 
public officers is a matter of public concern and mey be made 
the subjedt of fair and reasonable criticism so long us the 
same does not amount to false and defamatory statements 
imputing criminal offense or moral delincuency to the officer 
in the discharge of his official duties. (People vs. Fuller 
268 Ill. 116 and Sulliven vs. Illinois Publishing and 
Printing Co., 186 Ill. App. 268-6 

That political leaders are subject to much criticism and 
ridicule not taken seriously by the recding public is a matter 
to be taken into consideration by the Court in determining whether 
any given erticle tends to impute criminal offense or moral 
delinquency to such an officer. (Sullivan vs. Illinois 
Publishing and Printing Company Supra.) In our opinion the 
published article when recd in the light of the àbovse authoritie 


cannot be said, in the absence of allegations of special 
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damage or allegations by way of innuendo charging appellant 

with any criminal offense or moral delincuency in the discharge of 
his official duties, to constitute a sufficient basis for a 

suit for libel and the Court there fore did not ere in sustaining 


the demurrer to she declarstion. 


The judgment is affirmed. 


ATFIRMGD. 


NOT TO BE REPORTED. 
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Term No. 4” 
In The 
APPELL..?. COURT OF ILLINOIS — j r (=i 
eC 
FOURTH DISTRICT Bessa Lobe sl 
MARCH TERM A. D. 1924. JUL 7 1024 


{> 


Herman H. ‘iolter and 
Maude B. Wolter, 
Appellees 
APPEAL FROM CITY 
-VS= 
COURT OF EAST 
Elmer H. Wright, 
Appellant. 


@e 08 88 oF 88 22 of ve 


oT. LOUIS. 
OPINION BY HICBEHE, J., 


This is an action in assumpsit brought by appellees, 
Herman H. Wolter and Maude E. Wolter, his wife, in the City 
Court of East St. Luois, agsinst appellant, Elmer Hs Wright to 
recover $1100.00 which appellees had puid appellant under a 
contrzct for the erection and sale to eppellees of = house 
in Bust St. Luois. Tho declaration consisted of the common counts 
and &@ special count. The special count alleged that appellant 
had agreed to scll certain described premises to upvellee and 
improve the same by « five room modern frame bungalow for the 
sum of $4500.00, payable as follows: $1000.00 in cash and the 
balenee in monthly instellments of $50.00 cach, and to erect 
@ garage with » conerete floor on said premises for the additional , 
considcration of 3100.00; that appellecs paid said initial payment of 
$2000.00 and tio of the $50.00 monthly inst.llments bat that 
appellant did not sprect the garage nor construct wailks us egreed 
on the premises. 

Issues were formed and a triul had before a jury which 
resulted in a verdict for appellee in the sum of {1100.00. Aftor 


& motion for new trial had been ovorruled, it is cl.imod by appellees 


that tho attorneys for the two purties agreed thet uppellant 
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should have s credit of $250.00 representing a monthly rental of 
$50.00 for the five months which appellees occupied the promises 
in question: thut Judgment was then rendered against appellant 
for $850.00 and costs to reverse which this apoeal has boen 
prosecuted. 

Appellvos filed u plea of rolease of errors stating thet aftor 
the return of the verdict in this caso attorneys for eppellecs 
delivered to attornoys for appellent the keys to the premises 
in controversy and appellant oxeguted and dcliverod a reccipt 
therefor, and that ettorneys for appelli:nt egreed that $250.00 
representing five months rental of the premises in cuestion should 
be duducted from thé amount of the verdict, and thet thereupon 
judgment wes entored against appellant for the balance of the 
verdict amounting to $850.00. This plea was supported by 
affidavit of one of the attorneys for appelloes scotting forth 
these facts together with = certified copy of the judgment. To 
this plea appellant filed a replication supported by  .ffidavit 
of himself end his attorney. The affidavit of anpellunt statos 
thet the acts of his attorneys set forth in such plea were done 
without appellant's consent or kmowledge und thst he did not in 
any way approve the some, and that such action of his attorney 
was unauthorized. The affidavit of appellant's attormey donics 
that he mado a compromise of the debt due his clients as found by 
the jury or thet ho had authority to do so. These facts do 
not in our opinion, constitute a release of errors. It is the 
well established doctrine that an attorney has no authority 
by reason of his general retainer in a suit tc dischorge a debt 
to his clicnt or to cccept anything other than money in payment 
of his clicnt's debt, end has no power without oxpress authority 
to bind his cliont by compromise of the ponding suit or othor 
netter ontrustcd to his cero. (McClintock vs. Helberg 168 Ill. 
1384 end Schroodor Wolf 227 1a 133.) No therefore hold that 
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as the matters set forth in such plea do not show express 
authority to compromise appellants suit they do not constitute 
a release of errors in this case. 

This plea of release of errors has not been passed upon 
before this time snd therefore appellees have not filed eng’ 
bricf and argumcnt on the merits of this case. However, we have 
oxamined the recofd and it does not show cny suificient reason 
for a roversal of the judgment. 

Appellant owned the lot in question and it wes agreed verbally 
that he should build a bungalow thereon for appellees for 34500.00. 
Appellees contend that $4500.00 was to include the lot. 

Appellant contends that the lot was to be One thousand dollars 
additional. It would clso appear thet appellant was to build 

a garage thereon for One hundred dollars. After the house wus 
erected or at least partially so, appellee moved in. Appellant 
executed a bond for « deed to appelleos whereby appellecs 

were to pay $50.00 a month and when the contract price had been 
reduced to $3000.00 appellant was to exacute a deed sulject to 

& mortgage for the unpaid amount. It was contended on the trial 
of this case by appollces that appellent had not complied with 
his contract in the erection of a gareze, construction of walks 
or painting the house and probably in some other respects. 

These were oll questions of fact to be determined by the jury 
whose findings this court should not @é< disturb under the condi- 
tion of this record. Appellant's contention seoms to be that 
the execution of the bond for « deed was the reducing to writing 
of the verbal contract and superseded tho same, and that 
therefore an action of zssumpsit could not be maintained. We 

do not agree with this contunticn. An ection of cssumpsit will 
lio for mongy hud and received for the use of the plsintiff 


wherever by moens of « contract relation the defendent hos 
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obtained possession of money which in justice he ought to 
return. (Arnold vs. Dodson 272 111. 377) 

Evon though the form of action in this case is — an 
objection on that ground should have been specifically 
urged at the first opportunity so that the pleadings might 
have been amended, send it is now too late to raise that question. 
(Citizen's Gas Light and Heating Co., vs. Grangor & Company 
118 111. 266). 

Appellant mikos the general statement in his argument that 
the instructions given for appellees did not state the law 
correctly, but that those offered by appellant and refused 
contained a corroct statement of the law. Under our holding 
as to the law as above set forth thero was no error in the 
courts rulings on the instructions. No reversible orror 
appearing in the record the judgment should be and is affirmad. 
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OPINION BY HIGBEE, J. 





Appellee recovered a verdict and judgment for personal 
injuries received at the intersection of State end 27thi.Streets in 
Bast St. Louis. State runs cast and west and crosses 27th at 
about right angles. Appellee was walking on the south side of 
State street -and as he approached the crossing from the east, 
appellant's delivery boy,- sixteen years of age,- in a Ford 
truck was coming from the west. Two boys, twelve and fourteen 
years old were with him. As the truck reached the crossing 
the boy signalled that he would turn south on 27th street. 
Appellee testified that he saw and heard the signals when he 
had taken but two or three steps from the east curb of 27th street; 
that he then stopped and the truck wag héving at a speéa of 
20 miles per hour and that it was over nearly to the east curb; 


that he stepped back .nd the truck seemed tobe going farther to the 
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east and he then moved forward when the driver turned to the sobth~ 

west and struck him. In this he was corroborated by one of the 

boys on the truck. On ¢aé whole evidence the jury was warranted 

in finding that the truck, in taking the turn, was east of the 

center of 27th street. The driver proctically admits that this 

is true because he says that whea he starte& to turn appellee was 

half way across the street and that re triec to pass bchind him. 
The questions of negligence and contributory negligence 

were questions of fact for the jury and the court did not err in 

refusing to direct e verdict. We would not be warranted in 

holding that the verdict is so manifestly against the weight of 

the evidence, that it should be set seide. It is argued that the 

verdict is excessiye. Appellee was bruised and suffered 

a fracture of the malleolus in his right ankle. He was injured 

on March 17th and was in bed for two weeks and was then on crutches 

until May 24th and returned tov ork on May ath, The undisputed 

evidence is to the effect that the use of the ankle is impaired and 

will. be for an indefinite time. He was earning $3.93 per day 

when injured and lost about ;275.00 in wages and puid a doctor 


L of $35.00. The verdict wes for $1,000.00. and we cannot say 
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toe 


it igs excessivee Fourteen instructions were asked by appellant 
and twelve of them were given. @he two that were refused were 
fully covered by those that were given. No reversible error has 


been pointed out and the judgment is affirmed. 


Affirmed. 


NO? TO BE REPORTED. 
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. COURT OF WABASH. 

Earl Leighty et al, 

Appellants. 





OPINION BY HIGBES, J., 





This is an appeal from a decree of the Circuit Court of 

Wabash County finding appellee, Evaline Mundy, tc be the owner of 
@ certain promissory note for Two thousand dollars, dated 

Mov Gmbex 20, 1918, executed by Earl Leighty and leah Le. Leighty 
to Frank C. Mundy. 

It appeers that Frank C. Mundy, payee in the above mentioned 
note died on the 4th dey of 4pril, 1921, aged about 57 years 
leaving a will in which he nominated appellant, M. He Mundy, 
Executora Frank C. Mundy had never married until about two 
years before his desth, when he married «= women with « dgughter 
fifteen years of age. In Mey 1921, M, H. Mundy as Executor of the 
Last Will ond Testament of said Frank Cs Mundy, deceased, instit- 
uted a citation proceeding against Eveline Mundy of Richlend 
County, 2 sister of Frank C. Mundy, deceused, 2nd her two sons, 
George Mundy and Willism Mandy of Wabash County to discover 
property bolonging to the estate. Citations were issued as 
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prayed, und the parties appeared in Court and were cxamined 
concerning scid note und mortgege. Jivaline Mundy claimed that 
the deceased had given them to her in his lifetime, and that she 
was the oymer thereof. The County Court found the note snd 
mortgage to be a pert of the estate of said Frank C. Mundy, 
doceased, and ordered them delivered over to the Exeéutor. An 
apoeal was prosecuted from this order to the Circuit Court of 
Wabash County, and the note and mortgage ordered to be Geposited 
with the Clerk of thet Court. At the april Term 1922, of the 
Circuit Court the appeal was dismissed upon the motion of the 
exccutor. From the order dismissing the appeal Evaline Mundy 
appealed to the Appell:te Court. While the cause was pending in 
the Appellate Court Eviline Mundy, epnellee herein, filed her 
bill to the April term 1923 of said Circuit Court for a foreclosure 
of the mortgage alleging thet Frank C. Mundy in his lifetime for 
a vélucble consideration assigned ond trunsferred the note and 
mortgege to her, and that she then owned the same. fhe mortgegors 
Earl Leishty and Leeh L. Leighty were made parties defendant und 
nlso Harvey Couch end Reuben Mundy, who were alleged to heave 

or cliim to have some interest in or to the mortge:ed premises 

as purchasers or otherwise, but whieh interests if any, were 
alleged to be subject to the lien of said mortgege.e Fone of 

the defendants to such foreclosure proceeding appeared sey: 

Harvey Congh who filed an enswer udmitting the execution and 
d@clivery of tho note end alleged that he hadpurchused the mortguged 
premises from Earl Leighty subject to said mortg.ge indebtedness 
which cs a part of tho purchase price he had assumed und agreed 

to psy and was ready, willing and able to pay, but was unible 

to do sa, — of the litigution concornins the owmership thereof. 
Tho unswer further set up © dotciled history of this litigation. © 
Said d@efondant also filed & cross bill setting up substantially 


the same fucts as alleged in his unswor and making M. H. Mundy 
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Executor of the Last Will and Testament of Frenk C. Mundy, doceudad, 
a defendant thereto. The cross bill further alleged thet tho 
answering defendant was not in colusion with cither party to 

the litigation concerning the owner of the note and mortgage and 
prayed to be dismissed with his costs, 

Me. He Mundy, Executor filed en answer to this cross bill 
admitting that the cross<complainant had purchased the mortgaged 
premises and admitting also the ullegations concerning the 
history of the litigation! and concerning the ownership of the 
note and mortgago, but slleging that the note end mortgege 
were a part of the ostate of said Frank C. Mundy, deceased, 
and that as such Executor he was entitled to said note and mortgage 
or the money due thervon. Evaline Mundy, appellee, zlso filed 
an enswer to this cross bill again alleging thet Frank C. Mundy 
in his lifetime assigned and delivered the note and mortgage 
to her, and that she was the owner of the same. 

‘After the filing of these pleadings the court ordered 
Harvey Couch to pay to the Clerk of the Court $2288.67 which 
was found to be the amount due on the note end mortgage, end the 
cause was contimed to the Rovember Term 1923. Before that term 
of Court, the Appellate Court reversed the judgment of the Circuit 
Court in seid former case end that cause was remainded. 

Upon that cause being rodocketed the Circuit Court by agreement 

of the parties combined the foreclosure suit and the citation 

case, ond the two cases were heard as ono by the Court without 

a jury. It was stipuleted that ell parties might introduce 

eny evidence thet would be competent if proper pleadings had 

been filed, and thet the Court shoudl hecr «ll evidence introduced 
by any of the parties without objection, but in finel determination 
of the cause, ‘ould consider only proper sud competent cvidunce. 
Upon the hearing the Court found thet the note «nd mortgage wero 
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Frank C. Mundy in his lifetime to appellee, Evaline Mundy, 
and ordered the money paid into Court by — paid to her. 
Hcom that decree this appeal has beer prosecuted. 

The only question involved in ‘his case is as to whether 
the note und mortgage referred to were given to appellee by her 
brother, Frank C. Mundy, now dec-ssed. If appeared from the 
evidence that deceased had et cne time said note and mortgage and 
@ one hundred dollar bond in the American National Bank at 
Mt. Carmel, and that George Mundy the 37 year o1d son of appellee 
who lived about two miles from the home of his Uncle Prank C. 
Mundy, and who during his Uncle's illness did considerablc work 
for him, appeared at this benk in Jenuary 1921 with a written 
order directing the Bank to deliver to him all papers of Frank 
C. Mundy. This written order was not in evidence at the 
trial for it became lost or mispiaced. The Banker however, 
testified thet this order bore the true signature of Frank 
C. Mundy, deceased. George Mundy testified that he turned 
the note and mortzuge over to his Uncle who appears to have 
endorsud the note in blank, .nd late: as said witness testified, 
his uncle in the presence of witnesses gave the note und mortgage 
to his mother. Some little time afterwards a written ussignment 
of the note and mortgage wassexecuted by Frank C. Mundy, 
before a Notary Public and «ulso given to appellee. On the other 
hend there was also some testimony as to thre statements mude by the 
deceased shortly before his death, and after the alleged gift 
of the note and mortgage to his sister was made, that he st-it 
owed them, end thut they were in the bank and thet the benker 
because of tham would . dvenecc him credit for a cmtemplated 
surgiccl operation. While thore were some discrediting ctr oun 
shom by eppellant's proof concerning the execution of the writton 
useignment by deceased, und.also some conflict in the proof in. ( 


cther particulars, yet the couse was fairly presented to the trial 
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judge who by sceing and hearing the witnesses was in better 
position than wo are to ascertain the exuct truth conterning 
the transactions, in question, and we do not fog at liberty 
to aisturb his findings, nor does the proof seem to demund ite 


The decree Will therefore be cffirmede 
AFFIRMED. 
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Term No. 72 Agendé No. 47 
In The 
APPELLATE COURT 


FOURTH DISTRICT eS (ale 
MARCH TERM A.D. 1924, — 
JUL oF 1624 

Rakes ov 
ASA SPRINGER, OE OURTH DISTRICT OF ILLINO!: 

Appellee : APPEAL FROM CI2CUIT 

~vs~ : COURT OF MADISON 

HENRY BUFE : 

Appellant, ee ae 


234J. A. B54 


OPINION BY HIGBEE, J. 








This is an action in trespess brought by appellee ugsinst 
appellant for faise imprisonment. The declaration was filed to 
the October Term of the Circuit Court of Madison County. The 
cuase was continued to the January Germ 1924 and on trial before 
a jury a verdict was returned for appellee in the sum of $150.00. 
The facts so far as they are material to this case show that 
appellee was « police officer of the City of Woodriver and appellant 
was a Justice of the Peace. It appears that apvellee was brought 
before appellant upon 4 cherge of having violuted sone City 
ordinances, and that his he.ving wus set for August 3, 1921, 
Appellant testified thut appellee then told him he would not be in 
his Oourt on the 3rd without stating any reason why he would not 
be there. Appellec donies this statement. The evidence shows 
that the City officisls before the urrest nud granted appellee leave 
of absence for his vacution, oxtending beyond August Srd, and he aid 


not appear at the trial on that dete. The case wus therefore 
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continued until August loth when appellee sppeared and ap zlied for 
& chenge of venue. Appellee testified that after eppellent had made 
out the transcript for chenge of venue he than asked appellee why 
he did not appear when the cese was set for trial und appellee 
replied because he wes on his vac&étian and eppellent said, that is 
no excuse and fined nim $10.00 for contempt of court, and handed 
a Constable a mittimus which he had theretofore prepared; that 
appellant gave him 24 hours in which to pay his fine st the end of 
which time, the fine not being paid, the constable pont ewer ttre 
theretofore issued, took him to the County jail where he was confined 
for some hours until he paid the fine and costs. Appellee contends 
it was after the transonipt for change of venue was made out that 
he was fined. Appellant on the contrary contends 4nd he is 
corroborated by the Constable that the fine was imposed before the 
transcript was made out. 

It is claimed by appellent in his argument that the Court 
erred in overruling his motion for a chenge of venue. No error 
is assigned covering this question «and it might well be considered 
as not saved for review by this Court. However, in our opinion 
it was not error for the trial court to deny this motion. It was made 
at the January term 1924 to which the cose had boen continued from 
the preceding October term. The record does not show thet appellant 
gave appellee ten days previous notice of his intention to make 
this application or thet the causes stated tor the chunge had urisen 
or come to the knowledge of appellant within less than ten days 
before the making of the application or since the preceding October 
Term at which the spplication might have been made, as required by 
Section 6 und 7 of Chapter 146 Revised statutes, (Smith 1921). 

The second instruction given on behalf of apnellee <dvised the 
jury that under the laws of this State appellant as Justice of the 


Peace had no right or authority to impose a fine wnon appellee 
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for contempt of court ar to commit him to jail for failure to pay 


Buch fine merely for failing too ppear at the trial of a czse pen- 
ding before such justice in which appellee was defendant. 
Appellant critices this instruction because as he claims it is "wholly 
at vacience with the facts and evidence in the case, and is not a 
fair statement of the law." The instruction is not carefully 
drawn, but it is based upon the statement in the order of commitment, 
that appellee had been wdjudged guilty of contem>t of court for 
failure to appear for trisl in a case in which he was defendent, 
and for not making an apology for his conduct. This was also the 
Glear, if not uncontradicted, proof in the case. The instruction 
correctly states an abstract principal of law. No justice of 
the peace has the right to impose a fine for contempt of court 
cimpty because a party does not appear for trial before him at the 
time fixed for trial and there was no error in giving this instruct- 
ion, although the form might have been improved. 

Complaint is also made that the third instruction which 
advised the jury that even though they might believe from the 
evidence that sppellant jjgs acting us Justice of the Peace at the 
vr pe yet this fact alone would not prevent him from 
being found liasble if he unlawfully caused appellee to be confined 
in the common jail es charged in the declaration. Appellant's ocriti- 
cism of this instruction appears to be that the jury might infer 
from it that a justice of the pence had no power to fine for contempt 
ef court in any case; also that it calls attention to certain facts 
in evidence and genores others. A careful consideration of 
this instruction leads to the conclusion that it is not objectionable 
and was properly given. 

Appellee's fourth instruction informs the jury thet ifiit is 
believed from a preponderance of the evidence apvellant while 


acting as such Justice of tho Peuce issued the mittimus «nd 
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delivered the same to the Constable and the Constiuble acting 
thereunder caused appellee to ve confined in the jail thet appellant 
then would be Tesponsible Zor such acta) hinsel the exit ae’ oe 
this instruction is that while a Justice may be liable for directing 
and causing @ Constable to act in some instances it would not be 
true to the extent set out in this instruction. This instruction 
when read in connection with the other instructions properly 
informed the jury as to the law on the subject to which it was devoted. 
Appellant also states that the Court erred in refusing three 
instructions offered by him, but without making any comment thereon 
or pointing out in What particular it was error to refuse them. 
An examination of these instructions however shows that they did 
not state cOrrgat rules of law applicable to this case, and 
they were rightly refused. 
The judgment in this case was w.rranted by the facts and the 


law, and it is accordingly affirmed. 
AFFIRMED. 


NOT TO BE REPORTED. 
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Term No.15. Apyellete Court Agenda No.8 
of Illinois. Ss i [=p 
Fourth District. . rade 
— — ——— — V—— 
March Tern, AeD1924, a 5 — — 
Witt Ov YS Yu o8/ 
Tho People of the State of. ) eNFOURTH DISTRICT OF Lonel 
Illinois,Ex Rel Marjoric 
Ikenire, 
Appellee, Appeal from County Court 
of 
vs Crawford County. 


Cecil Vaughn. 
Appellant. 


-\ his is a busterdy proceeding brought by Marjorie Ikemire, 
Relatrix,against the defendant ,Cecil Vaughn,who will hereafter 
be referred to as the defendant. Uvon the first trial of this 
matter the jury failed to agree. At a re-trial of tho cause 
defendant was found guilty. A motion to sect aside the verdict was 
overruled and judgment entered against the defendant from which 
this appeal was »verfected. 

The relatrix testificd that she first had soxual relations 
with tho defendant about the second weck in August 1922,when he 
took her from the village of Porterville,to he® home about 13 
miles west of the village,and again on the 13th dey of September 
1922. The reletrix was 16 years of age on the 14th day of January 
1923,and her child was born Jue 7,1923. The brother of rolatrix 
and one other witnoss testified to secing the relatrix and the 
defendant together on the night of Septomber 13. The Sheriff who 
arrested defendant testified that when srrested defondant said 
"he was not the only fellow who had beon with the girl." Other 
witnesses tostificd to a statement by the defendant in which he 
referred to the child as his child or "his kid". Defendant 
donied that he was with ralatrix in August 1922,or the night of 


September 13,1922,and also denicd that ho had ever had improper 
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relations with hor at any times Defendant's mothor, brother, 
uncle and aunt tostificd that the defendant was at his own home and 
in their presence until about 9 o'clock on the evening of September 
43,at which hour the aunt and unclo went to their home ond the 
mother and two brothers retired. 

The first assignment of error argued for appellant is that 
the Court permitted improper cross examination of the defendant's 
father John Vaughn. The witnesses who testificd that defendant was 
at home on the evening of September 13,also testificd that the 


—— — 


fathor, John Vauglin, Wis not eat home at that.time,but was attending ~~ 
tho Fair at Newtone To corroborate these witnesses the father 

was placed on the witness stand and testified that he was in 

Newton at said time. On cross examination he was asked if he had 
not takon an active interest in this case,and if he had not 

told Kenneth Burcham to say when he was asked whether others had 
not had relations with tho girl"that is 2 had question for me to 
answer"or words in substance the samc;and that if he should 

be asked on the witness stand if relatrix"had a bad reputation 

and virtue was bad" ,for him to say,"Yos". The father denied 

making these stutements to said Burcham. This first question 
reforred to was objected to and objection overruled,which ruling 

of the Court is urged as error. In rebuttal the witness Burcham was 
placed on the stand and testified the father did make the statements 
to him ombodied in the questions asked on oss examination. It 

is urged that the trial court erred in permitting this proof of the 
witness, Burchem. The record discloscs however,that no objection 
was mado at the trial to the testimony of the witnoss Burcham, That 
being tho ease defendant is in no position to raiso the guustion 

of tho admissibility of Burcham's cvidence on this unpoal('vrigley 
vae Cornolius 162 Ill. 92.) The question whcthor the first 
interrogatory put te defendant's father above referred to was 
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proper or not was saved by objections upon the trial. However, 
this question was asked upon his cross examination and the lati- 
tude allowed in the examination of a witness upon cross examinat- 
ion rests very largely in the discretion of the trial court and a 
judgment will not be reversed for alleged improper rulings in that. 
respect unless such discretion has been clearly abused by the trial 
court.(Brennen vs Chicago and Carterville Coal Co.,241 111. 610 
and People vs Campbell 201 I1l.App. 215.) Wo cannot say that the 
trial court abuse@, such discretion in permitting this question to 
be asked on cross examination of the witness since it to some extent 
tended to effect his credibility. 

Complaint is also made thabthe Court refused to exclude the 
testimony of the witness,Milsap,sworn in behalf of the relatrix,who 
tostified to a portion of a conversation by & witness in behalf of 
the defendant named Effie Tuttle,with several othe persons in the 
presence of Wiisep for the reason that the witueas did not purport 
to give all the conversation. The witness Tuttle had denied in her 
examination that part of the same conversution which was tostifiot 
to by the witness Milsap,and it was not reversable error to refuse 
to exclude the testimony of the latter because he could not stato 


the entire conversation. 

It is also urged that this judgment should be reversed becauso 
the verdict is contrary to the manifest weight of the evidence. The 
evidence is somewhat contradictory. The relatrix and defendant 
diroctly contradict each other. In certain respects the relatrix is 
corrodorated,and is some respects,especially as to the fact that he 
was at. home on the evening of September 13,the dofendunt is cor- 
roboratcde 

ne proof was for the consideration of the jury and thoy 
detirmined to bolicve the rolatrix and hcr witnesscs. This detirni- 
ved by the trial court by overruling . 


nation of the jury was appro 
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the motion for a new trial. Under such circumstances,and the 
decisions of our courts,such verdict and judgment,in the absence 
of orror appearing on the record,should not be disturbed by this 
Courts (People vs L¥eas 193 111. App. 431;Pdople vs Singleman 
209 ia 52). 

It is further insisted that it was error for the trial 
Court to give the second instructicn offered in behalf of reletrix 
which stated in substance,that if the jury believod from a prepon- 
derence of the evidence the defendant was the fathe® of the child, 
it was immatcrial as to what day of the week or what day of tho 
month the relatrix became pregnant. It is argued that in this cEse, 
under the testimcny of relatrix,she could have become pregnent only 
on the 13th day of September,and that the instruction was there- 
fore improper. Instructions to the effect that it is not necessary 
in bastardy cases for the prosecutrix to show the exact day when 
the act of intercourse resulting in pregnancy occurvd,have been 
approved by our courts. People vs Kirby 199 Ill. App. 91. Handley 
vs People 196 id. 556. ) It is true that relatrix testified 
as to this exact date,yet in view of the testimony offercd by de- 
fendant tending tc show relatrix was in Company with other young 
men about this time and in view also of defendants testimony on 
the question of an alibi on this particular ovening,the giving of 
this instruction does not constitute reversible error. 

Appellant criticises an instruction in behalf of rolatrix 
stating in substance that if there was no evidence cuusing the jury 
to belicve thet some person other than defendcnt was the father of 
the echild,then the jury hud no right to presume that some person 
— then the defendant was tho fethor, This instruction states 
a true rule to be app,icd by the jury in considering a phase of the 
evidence. It wes cortainly true that no one ageinst whom there 
Was no cvidence on the subject could be presumcd to be the fether 


of the child,but the language used wes not carefully considered, 
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and the instruction is not to be commended. In fact in some cases 
it might nocessitate a reversal of the judgment. However,in this 
case where testimony was offered by defendant tending to show that 
other young men were in the company o* the reletrix about the date 
sho testifics she became pregnent,and in view of the fact that the 
instructions given for the defendant clearly told the jury that 
before relatrix could recover she must prove by a preponderance of 
the evidence that the defendant was the father of her bastared 
child,we hold that the giving of this instruction did not consti- 
tue reversiblo error. 


The judgment of the County Court is affirmed. 


AFFIRMED. 


Not to be reported. 
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